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OCT 2 7 2009 

Dear Mr. Spencer: 

Subject: Approval of Conservation District use Application HA-3495 for an Open Ocean 
Fish Fann (12 Oceanspheres, covering a 247 acre area of sea) located 2.6 Nautical 
Miles/3 Miles Due West of Malae Point, North Kohala, Island of Hawaii 
(coordinates at 20°05'40.00" N 155°55'40.00" W), by Hawaii Oceanic 
Technology, Inc. 

This is to inform you that on October 23, 2009 the Board of Land and Natural Resources 
APPROVED your Conservation District Use Application and Management Plan for an open 
ocean fish fann located within the given coordinates offshore offMalae Point, Hawaii, subject to 
the following terms and conditions: 

1. The applicant shall comply with all applicable statutes, ordinances, rules, and regulations 
of the federal, state, and county governments, and applicable parts of Chapter 13-5, 
Hawaii Administrative Ru1es; 

2. The applicant, its successors and assigns, shall indemnify and hold the State of Hawaii 
hannless from and against any loss, liability, claim, or demand for property damage, 
personal injury, and death arising out of any act or omission of the applicant, its 
successors, assigns, officers, employees, contractors, and agents under this pennit or 
relating to or connected with the granting of this permit; 

3. The applicant shall obtain appropriate authorization from the Department for the use of 
state lands; 

4. The applicant shall comply with all applicable Department of Health administrative rules; 
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5. Before proceeding with any work authorized by the Department or the Board, the 
applicant shall submit four copies of the construction plans and specifications to the 
chairperson or his authorized representative for approval for consistency with the 
conditions of the permit and the declarations set forth in the permit application. Three of 
the copies will be returned to the applicant. Plan approval by the chairperson does not 
constitute approval required from other agencies; 

6. Any work or construction to be done shall be initiated within two years of the approval of 
such use, in accordance with construction plans that have been signed by the chairperson, 
and, unless otherwise authorized, shall be completed within five years of the approval of 
such use. The applicant shall notify the department in writing when construction activity 
is initiated and when it is completed; 

7. All representations relative to mitigation set forth in the accepted environmental impact 
statement for the proposed use are incorporated as conditions of the permit; 

8. The applicant understands and agrees that the permit does not convey any vested rights or 
exclusive privilege; 

9. In issuing the permit, the Department and Board have relied on the information and data, 
which the applicant has provided in connection with the permit application. If, 
subsequent to the issuance of the permit such information and data prove to be false, 
incomplete, or inaccurate, this permit may be modified, suspended, or revoked, in whole 
or in part, and the department may, in addition, institute appropriate legal proceedings; 

10. Where any interference, nuisance, or harm may be caused, or hazard established by the 
use, the applicant shall be required to take measures to minimize or eliminate the 
interference, nuisance, harm, or hazard; 

11. The offshore fish farm shall operate submerged at least 60 feet (20 meters) below the 
ocean surface, but may be raised for repair, transport or other maintenance, unless 
otherwise approved by the Department; 

12. The use of feeds containing supplemental hormones or antibodies shall not be allowed. 
Proposed feeds shall be provided to the Department with the pre-approval of the 
Department of Agriculture, for Departmental review and approval; 

13. Yellowfin tuna and bigeye tuna are the only species approved; 

14. Signs or other markings of the site shall be regulated by site plan approval; 

15. Buoys, signs or other markings shall be provided on the ocean surface to clearly mark the 
location of the oceanspheres; 

16. The applicant shall forward details of all monitoring efforts to the Office of Conservation 
and Coastal Lands (OCCL), to the Division of Aquatic Resources, Kona Branch, and 

2 



Bill Spencer, HOT, Inc. 
October 26, 2009 

shall forward water quality results to the Department of Health, two weeks after receipt 
of the results; 

17. The OCCL shall be immediately notified of the failure of the oceansphere system, major 
fish escapes, disease outbreak, theft or vandalism, or other unusual events; 

18. The applicant shall periodically sample ocean-farmed fish, and when necessary, fish in 
the area of the farm, and examine the sampled fish for parasites or other disease. Unless 
the Chairperson specifies other methods of sampling and analysis, sampling shall occur 
not less than once per year. Sampling shall be conducted by a qualified third party entity 
at the expense of the applicant the result shall be provided to the appropriate agency for 
review and analysis; 

19. The applicant shall submit all research, data, results or other publications, papers or 
reports concerning the fish farm and its surrounding environment to the OCCL, and to the 
Kona Branch of the Division of Aquatic Resources, and shall use objective, third party 
experts to collect water quality samples and marine mammal data. The applicant shall 
place copies of all Federal or State-mandated environmental quality reports at local 
repositories, such as the DLNR, Division of Aquatic Resources Kona Office, so that local 
residents may review the data. The applicant shall provide reasonable access to Federal, 
State and County officials for monitoring and oversight purposes; 

20. The applicant need not submit information related to farm operations which is not 
necessary to evaluate the quality of the environment at the submerged fish farm and 
surrounding areas; 

21. When submitting information to the Department, copies of all information shall be 
supplied to both the Office of Conservation and Coastal Lands and Division of Aquatic 
Resources, Kona Branch Office; 

22. After the deployment of the first three oceanspheres, the applicant shall brief the Board of 
Land and Natural Resources on the performance of the project. The applicant shall 
obtain the approval of the Board before deploying additional cages; 

23. The applicant shall monitor the condition of the submerged fish farm on a daily basis; 

24. The applicant shall implement mitigative measures approved by the Chairperson to 
alleviate environmental or use concerns, when the need is apparent or when required by 
the Chairperson. Such mitigative measures may include the partial or complete removal 
of the fish farm facility; 

25. The oceanspheres and accessory structures shall be removed at the conclusion of the use; 

26. Any nets or other debris that foul on the cages or other part of the farm facility shall be 
disposed of as required by federal, state and city and county regulations and shall not be 
set free in the marine environment; 
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27. The applicant shall work with NOAA and DAR to develop and implement a marine 
mammal plan in coordination with, and subject to the approval of the Division of Aquatic 
Resources. The program will ensure to the maximum practicable extent that all close 
approaches and direct physical interactions of marine protected species with the project's 
structure(s) are recorded, described and reported to state and federal marine protected 
species agencies in an effective and timely manner. Direct physical interactions will 
include, but not be limited to collision, entanglement, grazing, or any other direct 
physical contact between any part of the structure (cages, mooring lines, buoys, etc.) and 
any marine protected species (all species of cetaceans and sea turtles.). The protocol will 
describe conditions and criteria related to adverse impacts on marine protected species 
that would trigger associated mandatory modification of project activity. The criteria and 
conditions will include, but not be limited to direct physical contact between marine 
protected species and any part of the structure. Associated mandatory project activity 
modifications will range from increased monitoring to immediate project shut-down and 
removal of the entire structure, depending on the severity ofthe impact(s); 

28. The Board of Land and Natural Resources may revoke the permit if the Department 
determines that the there is an adverse impact to marine mammals and/or tloe marine 
environment; 

29. Dead fish shall not be disposed of in the surrounding waters but shall be removed from 
the site and disposed of at a County approved site; 

30. The applicant shall work with the Department to revise the Management Plan to be 
consistent with any conditions imposed by the Board of Land and Natural Resources 
herein, and shall further develop a emergency response contingency plan to be part of the 
Management Plan in anticipation of any oceansphere system failures and/or unanticipated 
oceansphere movements. The Board of Land and Natural Resources herein delegates to 
the Chairperson the responsibility to approve amendments to the Management Plan 
which shall be fully developed and approved by the Chairperson prior to the deployment 
of the first oceansphere; 

31. Regarding the OTEC system engine the following shall apply: 

a. The activity/use shall not adversely affect a Federally listed threatened or 
endangered species or a species proposed for such designation, or destroy or 
adversely modify its designated critical habitat; 

b. The activity/use shall not substantially disrupt the movement of those species of 
aquatic life indigenous to the area, including those species, which normally 
migrate through the area; 

c. When the Chairperson is notified by the applicant(s) or the public that an 
individual activity deviates from the scope of the activity/uses, or activities are 
adversely affecting fish or wildlife resources or their harvest, the Chairperson will 
direct the applicant(s) to undertake corrective measures to address the condition 
affecting these resources. The applicant(s) must suspend or modify the activity to 
the extent necessary to mitigate or eliminate the adverse effect; and 
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d. When the Chairperson is notified by the U.S. Fish and Wildlife Service, the 
National Marine Fisheries Service or the State Department of Land and Natural 
Resources that an individual activity/use or activities conducted under the CDUA 
is adversely affecting fish or wildlife resources or the their harvest, the 
Chairperson will direct the applicant(s) to undertake corrective measures to 
address the condition affecting these resources. The applicant(s) must suspend or 
modify the activity to the extent necessary to mitigate or eliminate the adverse 
effect. 

32. Failure to comply with any of these conditions shall render the permit void; and 

33. Other terms and conditions as prescribed by the Chairperson. 

Please acknowledge receipt of this approval with the above noted conditions, in the space 
provided below. Please sign two copies. Retain one and return the other within thirty (30) days. 

Should you have any questions on any of these conditions, pleas contact me at 587-
0381. 

;ntJffi-ibeinmo, Admmistrator 
Office of Conservation and Coastal Lands 

Receipt acknowledged: 

1i~~;,.~--
Date i I ·" U · {$ t/ 
c: Board Members 

Hawaii District Land Agent 
DAR(Kona) 
DOBOR (Kona) 
DOHIOHA/DOT 
DOA (Aquaculture Development Program) 
NOAA 
US ACE 
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