PRE-PUBLIC HEARING SMALL BUSINESS IMPACT STATEMENT
TO THE

SMALL BUSINESS REGULATORY REVIEW BOARD
(Hawaii Revised Statutes §201M-2)

Department or Agency: Department of Land and Natural Resources - DAR

Administrative Rule Title and Chapter: Chapter 13-60.11, Hawaii Administrative Rules

Chapter Name: Kipahulu Community-Based Subsistence Fishing Area, Mauli

Contact Person/Title: David Sakoda - Fisheries Program Manager

E-mail: david.sakoda@hawaii.gov Phone: 808-587-0104

A. To assist the SBRRB in complying with the meeting notice requirement in HRS §92-7, please attach
a statement of the topic of the proposed rules or a general description of the subjects involved.

B. Are the draft rules available for viewing in person and on the Lieutenant Governor’'s Website
pursuant to HRS §92-7?

D Yes No

If “Yes,” provide details:_ttps://ltgov.hawaii.gov/the-office/administrative-rules/proposed-changes/

I. Rule Description:

L | New Repeal Amendment Compilation

II. Will the proposed rule(s) affect small business?
[ Yes No

(If “No,” no need to submit this form.)

* “Affect small business” is defined as “any potential or actual requirement imposed upon a small business . . . that will cause a
direct and significant economic burden upon a small business, or is directly related to the formation, operation, or expansion
of a small business.” HRS §201M-1

* “Small business” is defined as a “for-profit corporation, limited liability company, partnership, limited partnership, sole
proprietorship, or other legal entity that: (1) Is domiciled and authorized to do business in Hawaii; (2) Is independently owned
and operated; and (3) Employs fewer than one hundred full-time or part- time employees in Hawaii." HRS §201M-1

lll. I1s the proposed rule being adopted to implement a statute or ordinance that
does not require the agency to interpret or describe the requirements of the
statute or ordinance?

Yes |:| No

(If “Yes” no need to submit this form. E.g., a federally-mandated regulation that does not afford the
agency thediscretion to consider less restrictive alternatives. HRS §201M-2(d))

IV. Is the proposed rule being adopted pursuant to emergency rulemaking? (HrRs §201M-2(a))
Yes [1{No

(If “Yes” no need to submit this form.)
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If the proposed rule affects small business and are not exempt as noted above,
please provide a reasonable determination of the following:

1. Description of the small businesses that will be required to comply with the proposed rules
and how they may be adversely affected.
Small businesses directly impacted would be commercial fishers who currently fish
within the bounds of the proposed Kipahulu Community-Based Subsistence Fishing
Area (CBSFA) targeting certain species or utilizing gears, methods, or fishing
practices which the proposed rules seek to prohibit or restrict.

2. In dollar amounts, the increase in the level of direct costs such as fees or fines, and indirect
costs such as reporting, recordkeeping, equipment, construction, labor, professional
services, revenue loss, or other costs associated with compliance.

There would be no increased burden on commercial fishers other than requiring
compliance with the proposed rules, which may prohibit certain activities within the
CBSFA area. Anticipated revenue loss is difficult to quantify (see Attachment A).

If the proposed rule imposes a new or increased fee or fine:

a. Amount of the current fee or fine and the last time it was increased.
N/A

b. Amount of the proposed fee or fine and the percentage increase.
N/A

c. Reason for the new or increased fee or fine.
N/A

d. Criteria or methodology used to determine the amount of the fee or fine (i.e.,
Consumer Price Index, Inflation rate, etc.).

N/A

3. The probable monetary costs and benefits to the agency or other agencies directly affected,
including the estimated total amount the agency expects to collect from any additionally
imposed fees and the manner in which the moneys will be used.

Because there will be no permit or entry fee to fish in the proposed CBSFA, adoption of
the proposed rules would not result in any new or increased revenue for the Division of
Aquatic Resources (DAR). The proposed rules are simply more restrictive fishing rules
in addition to or replacing current regulations within the proposed CBSFA area. These
place-based rules will be enforced via the Division of Conservation and Resource
Enforcement (DOCARE), which is currently tasked with enforcing rules in the area.
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The methods the agency considered or used to reduce the impact on small business

such as consolidation, simplification, differing compliance or reporting requirements,

less stringent deadlines, modification of the fines schedule, performance rather than
design standards, exemption, or other mitigating techniques.

The rules are a result of extensive community scoping efforts and have incorporated
feedback from small businesses (i.e. commercial fishers, commercial tours, etc.) to reduce
the impacts of the rules on those businesses while still ensuring efficacy of the rules.

5. The availability and practicability of less restrictive alternatives that could be

implemented in lieu of the proposed rules.
The proposed rules were designed to achieve the specific conservation goals of the
Kipahulu community residents that provided input to DAR. It is unlikely that alternatives exist

to achieve these goals while also being less restrictive.

6. Consideration of creative, innovative, or flexible methods of compliance for small
businesses. The businesses that will be directly affected by, bear the costs of, or

directly benefit from the proposed rules.
No additional reporting or licensing requirement will be placed on fishers who fish in the

proposed CBSFA. They will need to adhere to all applicable rules when fishing in the the
proposed CBSFA as in any other area with rules differing from statewide regulations.

7. How the agency involved small business in the development of the proposed rules.
See answer to Question #4.

If there were any recommendations made by small business, were the
recommendations incorporated into the proposed rule? If yes, explain. If no,

why not.
See answer to Question #4.

a.
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8. Whether the proposed rules include provisions that are more stringent than those
mandated by any comparable or related federal, state, or county standards, with an
explanation of the reason for imposing the more stringent standard.

Current statewide gear and species rules in place are found in Hawaii Administrative
Rules Title 13 (Department of Land and Natural Resources), Subtitle 4 (Fisheries),
Chapters 75 and 95. The proposed rules are in addition to (and generally more
stringent than) statewide rules for the specific needs of the Kipahulu community.

If yes, please provide information comparing the costs and benefits of the proposed rules to
the costs and benefits of the comparable federal, state, or county law, including the following:

a. Description of the public purposes to be served by the proposed rule.
See answer to Question #5.

b. The text of the related federal, state, or county law, including information about
the purposes and applicability of the law.
Statewide fisheries rules (HAR 13-95) are meant as a baseline set of rules
that are generally applicable across the state. However, due to regional
conditions, some especially sensitive areas may require additional rules.

c. A comparison between the proposed rule and the related federal, state, or
county law, including a comparison of their purposes, application, and
administration.

There are multiple restrictions including bag limits, size limits, open and
closed seasons, and gear restrictions that differ from the statewide rules.
This will be highlighted in the presentation to the Board.

d. A comparison of the monetary costs and benefits of the proposed rule with the
costs and benefits of imposing or deferring to the related federal, state, or
county law, as well as a description of the manner in which any additional fees
from the proposed rule will be used.

N/A

€. A comparison of the adverse effects on small business imposed by the
proposed rule with the adverse effects of the related federal, state, or county
law.
This will be discussed in the presentation to the Board because it is
difficult to extrapolate data specific for Kipahulu based on the current
commercial catch reporting system.

* * *

Small Business Regulatory Review Board / DBEDT
Phone: (808) 586-2594 / Email: DBEDT.sbrrb.info@hawaii.gov
This Statement may be found on the SBRRB Website at: http:/dbedt.hawaii.gov/sbrrb/resources/small- business-impact-statements
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ATTACHMENT A: Summary of Commercial Catch in Reporting Area 304, and
Potential Impacts of the Proposed Kipahulu Community Based Subsistence
Fishing Area on Commercial Fishing

Bryan Ishida, Aquatic Biologist, DLNR-DAR

Area Description

The inshore waters (zero to approximately two nautical miles from shore) surrounding the island of Maui
are divided into six Division of Aquatic Resources (DAR) commercial reporting grid areas (300 — 305;
Figure 1). The proposed Kipahulu Community Based Subsistence Fishing Area (CBSFA) falls within area
304 (Figure 2). Area 304 covers approximately 47 square miles whereas the Kipahulu CBSFA covers
roughly 2.6 square miles (unofficial calculation), or 6% of the overlying reporting area.

Figure 1. Aerial view of Maui with DAR inshore commercial reporting grid areas.



Figure 2. Aerial view of the East Maui coastline with the boundary of commercial reporting area 304 noted by the
heavy red line and the proposed Kipahulu CBSFA noted in white.

Commercial Catch in Area 304

In the past ten years (2013 to 2022) area 304 has contributed about 8% of all commercial landings
reported in area 300 to 305 (Figure 3). In comparison to top producing grid areas (i.e., 300 and 302),
landings in area 304 may be relatively low due to several factors including proximity to major
populations centers, markets, and available boat ramps. For example, about 50% of trips reporting catch
in area 304 originated from the remote Hana boat ramp.

Whereas total commercial catch in area 304 is relatively low, its contribution of offshore species (pelagic
species and deep bottomfish) is relatively high at 23% of the landings reported in areas 300 to 305
(Figure 4). Between 2013 and 2022, landings of offshore species in area 304 ranged between 1,131 lbs.
and 8,632 Ibs., with a ten-year average of 4,976 Ibs. (Figure 5). Conversely, landings of inshore species in
area 304 is low at 4% of the total inshore Maui reporting areas, though relatively similar to areas 301,
303, and 305 (Figure 6). Between 2013 and 2022, landings of inshore species in area 304 ranged
between 1,447 lbs. and 7,910 Ibs., with a ten-year average of 3,802 Ibs. Low inshore species landings in
area 304 are heavily influenced by low and inconsistent reported catch of akule (bigeye scad; Selar
crumenophthalmus), which typically dominate statewide inshore commercial catch.

Annual value (calculated as pounds caught x average ex-vessel price per pound) of landings reported in
area 304 between 2013 and 2022 ranged between $18,450 and $86,297, with an average of $43,615 per
year. Value from offshore species ranged between $7,046 and $51,524, with an average of $28,492 per
year (Figure 7). Value from inshore landings ranged between $5,781 and $34,773, with an average of
$15,123 per year.



0-2 nmi Maui Commercial Landings

10%

“\

8%

7% __—

~~_55%

16%__—

I
4%

®300 =301 =302 =303 mw304 =305

Figure 3. Percent commercial landings (Ibs.) reported in the inshore grid areas surrounding Maui.
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Figure 4. Percent commercial landings (Ibs.) of offshore species (pelagics and deep bottomfish) reported in the
inshore grid areas surrounding Maui.
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Figure 5. Annual landings of inshore and offshore species reported in grid area 304, 2013-2022.

Inshore Species Landings

4% 3%

\

6%

N

18%

5%_/ \_64%

®300 =301 =302 =303 =304 =305

Figure 6. Percent commercial landings (Ibs.) of inshore species (hon-pelagics and deep bottomfish) reported in the
inshore grid areas surrounding Maui.
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Figure 7. Estimated annual value of inshore and offshore species reported in area 304, 2013-2022.

Commercial Catch in the Proposed Kipahulu CBSFA and Potential Impacts

Quantifying commercial catch within the bounds of the proposed Kipahulu CBSFA cannot be confidently
estimated using commercial reports alone given that DAR does not collect data at a finer scale than the
overlaying reporting grid. Additionally, inshore and offshore commercial fisheries both tend to be area-
specific and not spread equally across the ocean. Therefore, commercial catch in the proposed CBSFA
may not be accurately expressed as simple fraction total area 304 landings.

Because the proposed Kipahulu CBSFA only extends out to a depth of 60 meters (197 feet), impacts to
offshore fisheries will likely be low given they typically occur in deeper waters. For commercial fishers
that currently fish for inshore species in the proposed CBSFA area (again, which we cannot at this time
guantify), the proposed rules will likely be impactful. Though the prohibition on commercial take of akule
is the only rule that directly specifies a ban on a commercial activity, proposed bag limits and gear
restrictions will likely diminish the ability to fish profitably in the CBSFA.
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