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1958, by\and batween the TERRITOBX OF HAWAII, acting by and

through L. M. Whitehousa, Commissioner of Public Landse for the
Territory of Hawaii, with the consent and approval of the
Governor and of the Land Board of said Territor&, hereinafter
talled the "Territory®, and the £AST MAUI IRRIGATION COMPANY,
LINIT&D, an Hawailan corporation, hereinafter called the
"Company",

WITNBESSETH THAT:

WHEHSAS 1t 1s the desire of the Territory to have
competitive bidding on licenses tc divert water from govern-
ment lapds situated in Bast Maul; and

WHoheEAS the joint uselby any future Licensees of the
Territory and by the Company of the agueduct system on East
Haul, Territory of Hawali, extending from Nuhiku to Hononou
inclusive, whieh system 1s partiy on government land and vart-
1y on Company land, will make competitive widding possible,

NOW THeHpwORbe

1.

THe TERRITORY, in considerstion of the easements here-
inafter granted to it ®y the Company and of the covenants and
agreements hereln contalned to be ovbserved and gerformed by .
the LComnany, does nereby grant te the Company a perpetual {ex~
cept as to cancellation as hereinafter osrovided) right and
easement.:

(1) To convey all water now er hereafter owned by the
Company and all water covered hy any water Llicense now held by
the Company or which in the future may be granted to ity Jjointly
with the Lerritory, without charge, through any or all agueducts

jow or nhereafter crossing goverament lands situated in Bast Meul
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extending from Nahiku to Honopou inclusive; and

(2) To dlvert such water thus conveyed, after due allow-
ance has been made for evaporation, leskage and seepage losses
at a point or points deslgnated by the Company, which have heen
or will be equipped at the Company's expense with suituble turn-
out and water weasuring devices, provided however, thal such
right and easewent to convey and divert such water sShall be
subject to The followlng restrictions, to-wit:

(2) During times when the totel water sontributory to
these Jointly used agqueducts does aol exceed the canacity thereofs,
that vortlon of the flow therein, whlch shall be considercd the
Company's water, 1s to egual the quantity of wh%@r contrituted
thereto from socurces owned in fee and from those held under liconse
by the Cowneny, and the remalniﬁg water shell be consldared the
Territoryls water;

(b) During times when the tutal wster comtributory to
these Jjolntly nsed aquedncts exceeds the capueliy thereof, thatl
portion of the flow therein which shall be congidered the Company!a
wnter shall bear the same retlo to the total capascliy thersof ss
the long term aversmge woter yileld (as hereinafter defined) contribu-
tory thereto from sources owned in fee and held under llcense by the
Gemauny bears tc the total long terw average water yleld conbrinutory
to these jointly vsed agqueducts, and the remaining water shall be
considered the Territory's water.

IT.

THE COMPAWY, in consideration of the foregoing prant and
of the covenants and agresmwents to be observed and nerformed by
the Territory, herein contained, does hereby graht to the Territoyy
i a perpetual (except as to cancellation as hereinafter provided)

right and easement:
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(1) 7o eonvey'ﬁatéerOi 1y with 1
tharge, through aquedueté'érd851ﬂgfthe‘ﬁbﬁp
in East Mauil extending from Nahilkn to ﬁobapau

(2) ‘Yo divert water thus conveyed - after due allowance

has been made for evaporatlon, 1eakagevand seepﬁgefloESeSQHE;pdints
1o sald area designated by the Territory which have been equipped
or will be équipped at the Territory's expenée %ith“3uitab1a tﬁrné'
outs and water weasuring devices} the partian,of’the‘fibw*ﬁhiﬁh
shall be consideved the Territory's water to be that specified
above

(38) To use reservolrs which are owned by'the”Company
and are sltuated Bast of Honopou on Bast Maul, Jointly with the
Lompany, without cherge, to the end thats

(#) Water.in excess of the maximum capacity of, and
otnerwise contributory to, that portion of the agqueduct system
crossing the drainage areas on which these reservoirs ave
sihuabed, is to be conveyed jointly by the Territory and the
Dompany into these reservoirs, in o far as this can be done by
gravity using the exlsting agueduct system (natural and
ariificiallg

(v) water in these reservoirs shall be drawn therefrom
and put Into thot portion of the agueduct system, which can thus
e gerved by gravity, at a maxlaum rate limited either by the
Caputity of the reservoir outlets or the ecapacity of that portion
of Lhe anuadact system into which the reservolr water ig being
out, sv a5 to heep the agueduct system flowing as nearly full as
noasitle; the portion bf the water thus drawn from the reservolrs
wideh shall be considered the Territory's water shall bear the
same ratio to the total water drawn therefrom as the long tern
average water yleld (as hereinafter defined) contributory to that

portion of the agueduct system located on tne drainage areas on
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by means of tunneling if in its opinion there:
it is feasible to develop water, econom y
Iv.

IT I8 MUTUALLY COVNANTED AND AéﬁBED ﬁyﬁgna‘bétwea
parties heretv that: 8, - SO
(1) sach of the existing filve 1icenses now hsld'b
Company to use and convey weter from govarnmant land ‘
shall be cancelled, and/or cxtend@d, as the case mayk,a 8
they shall terminate on that June thirtisth near@st to the date
stipulated in each respective license as the otherwise normal
explration date; and the final rental on each of these 11censes
shall be adjusted according to the resulting proportionate cur-
tallment or extension of time,.as the case may be; |
(2) TLicenses 267-B and 974 (two of the said five 1icenses)‘
which overlap and have no definite line separating them shall be ‘
combined and considered under one license on and after the day-’&
following the above agreed termination by cancellation, namely on
and after the first day of July, 1938. | |
v. ‘
IT 18 FUHTHmH AGREED that if the Territory, after due legal
notlee thereof, shall put up at publie auction at least sixty day_ 

~previous to its termination by the above agraed cancallation, and}
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thereafter at least.sixty (80) days previous to its stipulated ‘

@xplration, esch of the aforementioned licenses {reduced to four
in number) for a term of thirty (80) years, the Company agrees to
bid on such licenses and offer to purchase the rlaht to the water
to be granted by any given License, oroviding the anmual sums re-
quired to be pald by the licensee thoreunder {i.e. the apset orlce)
doAnot excved the annual sums which would be required to be nald
if the upset price were determined in the manner horcinafier sci
forth in subsections (a), (b) and (¢} hnersol and further sroviding
such licenses contaln provisions substantially siamilar te fhe pro-
visions of subscetions {d), (e), () and. (g) hereof:

{(a) Wnen the average price per pound of raw sagar for o
given annual payment perlod, July 1st to the Tollowing June 30th,
inelusive, 1s three cents (3¢) or less, the price per aillion gal-
ilons of water diverted from the llcenced area under consideyutlon

uring the given payment period shall be thut glven ln the ories
1ist nereinafter set forth;

(b) Wnen the average price ner pound of raw sugnr for =
given annual payment period, July lst to bhe following Jume DOLh,
inclusive, is greaber than three cents {34} anﬂ‘not more bhan Cour
cents (4¢) the price per million gallons of water diverted frow bhe
licensed asrea under consideration during such given paymeat veriod
shall be that resulting from the price given in the sald price list
being lncreased at a rate of three per cent. (3%) for every one-
tenth (1/10th) of a cent the said averuge price of raw sugar exeeeds
three cents (3¢) per pounds

{e) When the average price per pound of rfaw sugar for a
given annual payment period, July 1st to the following June 50th,
inclusive, is greater than four cents {4¢) the price per million
gallons of water diverted from the licensed area under considerstion

during the given payment.period shall be that determined as above
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PRICE LIST FOR WATR DIVERTED FROM EAST MAUI LICENSED AREAS

LICENSH ARBA COVmRED PRICK PxR MILLION GALLONS
WHEN RAW SUGAR IS THRuE
CENTS OR LESS PuR POUND

Nahiku From Hana-Koolau boundary to $ .9835
Walaaka Stream

B Keanae From and including Waisaka 1.5009
4 . Stream to Nuaallua Stream

[ Honomantt From and ineluding Nuasilua 2.1043
] : Stream to Puohakumoa Stream
Huelo From and inelading Pushuakumos 2,0880
Stream to and includiog Honopon
Etream

(d) 1In the event the Company is the successful bildder

on any license 1t shall, from March to bovember inclusive -of sazch

! year, take all of the availlable Bast Maul water to which it
acguired z right by license and by ownershlp in fee, up to thni
portion of the capacity of the ayueduct systeam Lo which it has o

right under tials agreement; provided, howewer, i the suguar cuane

ares irrigated by the Company's wabter 13 reduced by rovernmes
] R restrictions this required minimum cuantity of water to be taken

by the Company may, i desires, be reduved proocortion-

gcenber of

ately. During Jaou

Company shall take only such watsr as it desires. The ourtailed

guantity of water, res ul ng from ther of the two foreroling
i reduoctions of water, shall be congidered as having been taken

pronortionsbely from drainsge areas, irrespective of whether swied

&
ey

|

E by the Territory or by the Jowpany, accopding to the leong term
3

E averasge yield of easch such azrez and such curiszsiled nusntity

sater deemed to be taken from a llcensed zsrea shall be the cuuntity

SYAWLEY. VITOUSRE PUATY & wimk __“6“
ATTAUNE S AY LAW
ASNOL Y. Wawai

1
8
i
1
|




u&eﬂ 35 nee 7

constructively (according to the above proportionate plan)
diverted from that area.

(e) The.rentﬁ; paymenté required to be made for sach .
of said licenses, in the event the Company is the Successful
bidder therefor, shall be made seml-annually in advance on oy
before July 10th and January 10th of each License year, and the
amount thereof shall be determined as follows:

(f) The estimated rental shall be detcrmined for the
ensuing six months on the basgis of the successful bid and upon
the assumptlon that the average price of raw sugar for sald six
months will be three and one-half cents (3%¢) per pound, and that
the gquantity of water diverted from the licensed ares undef Con-
sideration will be the long term average suantity for six ‘8) months
diverted therefrom;

() Adjustment of rentul shall be mode within six (&)
monthe after the expirstion of the license year, June 20th, s0 that
the resulting reantal paid by the Licensee to tne Territory will
conform to the sucecessful bid, averasme oriece of raw sugsr for the
License year uuder conslderatinn and the quantity of water sctoally

cand constructively diverted during this license vear from the
licensed area under consideration; refunds or.additional nayments
a5 the cuase may he will be made aceordingly.
VT

It To ALGO AGussD thate

(1) Fallure to bid, by the Company, on any of the said
licenses under the specified conditions shall not automatically
operate as o cancellation of this agreement but‘sﬁch failure shall
give the Territory the optlon of cancelling the same;

{2 Failure to put ap at suction any of the sald licenses
at the specified tiwe, or failure to fix the upset price in the
manner herels required shall neot avtoastlesdly operate as a cancella-
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tion of this agreement but such failure shall give the Territory
the option of cancelling the same.
VIX, -

The cost of operation and maintenance of said aqueduct
system shall be borne by the Territory and the Company in direct
proportion to the use made thereof; that is to 8ay, 80 long as the
Territory has not granted a license to any one other than the
Cempany to take and use water from any of sald land or otherwise
made use of any of said water, the Company shall be deemed to be
the scle user of said aqueduct Ssystem and the total cost of opera-~
tion ond mointenonce of seild agueduct system shall be borne by the
Comouny. 1If, however, one other thsn the Company should become the
oupchaser of one or more of the licenses, or otherwise become the
user of any of soid water, then, and in that event the cost of oper-
atioﬁ and maintenance shsll be borne by the Territory and the Company
ir direct pronorticn to the product of the water conveyed, and the
digtance through wideh It is conveyed through the artificial channels
of suld aynedvet system by each oarty respectively.

VIIT.

WORDY kil PLRANLYE appearing herein shall have the following
adaitioual specizl meanings in so far as they apply:

(1) rnTerritory® shall include its duly appointed representa-
tives, successors, assigns, licensees and lessees;

{2}  "Compuny® shall include its duly appointed representatives,

succe#sors and assigns;
(8) nmhqueduct® or "aqueduct system" shall include open ditches,"
tunnels, flumeé, pipe lines, mpatural and artificial chennels, reservoirs, “'
diverting dams, gravel and sand traps, intake structures, together ,
with regulating gates, spillway structures and water measuring devices,l

and shall also include roads, trails, bridges, ete., used in connection .

therewith;
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(4) "Long term average water yield” shall be the arith-
metlcal average snnual water vield wnich‘would have been diverted
from any given drsinage ares pnder consideration had the agueduct
system, at the time of the debermination, been ln existence during
the entire ~eriod in weich water records‘mre available for such
arez, and shall he deternined Jointly by the Territory's and the
Company®s hydrogrsphers. based oh ﬁll avalileble uppllCuhlé water
measurements and lone teém relrfall records;

(8) waiverewe srice per pournd Qf ravw Sugorf shall mean
the sveruge of the dnilty [all New vork market price, Huwellon basis,
of rinety-six degree {96Y) centrifugal raw sugLy (at sresent
officicily resorhed from time to time by the Hawsiian Supnr
Planters! ..ssocistion) orp its:aQWLleent. Tn ecase thure ls more |
than one Quotqtiuﬁ of cuch market orice during any day the asrith-
metical avornge of the.quctaiions shall be the marvet prlce for
muen day. In coce tonere 18 noe juotation §f such market price for
any duy then the servet srlee for the last orevicus.day ;h“l? he
taken »s She msplcet opice of any such day foy wnlich thcre is no
guotstion. The avercge market brice for the license year, July
18t to June 30th ineclusive, shall be determined by taking the\,
arithmetical average of the dally market prices for each and every
day, including‘ﬁundays and holidays, for said license yeur,

Ix.

All matters of disagreement that way arise under this
agreewent which cammot be adjusted by the parties hereto to their
mutﬁal satisfaction, as well as any matter herein left to future
mutual agreement at the option of either the.Territory or Company,
shall be submitted to and determined by three arbitrators in the
manner prescribed in Chapter 116 of the Revised Laws of Hawaili

1935, as amended from time to time. In any such case either
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party may give to the other written nolice of the decire to

so arbitrate the matter in difference znd shall appoint one
arbitrator in such notice, whereuron the other narty snull,
within ten (10) days after receist of such rnotice, anpoint o
second arbitrator, and in case of failure so to do, the arbi-
trator first named shall appolnt’ such second zrbitretor, and
the two arbitrators so appointed (in either menner) shall se-
lect and appoint s third arbitrator; in the event thot the twe
arbitrators so anncinted shall fail to select and zoapoint =
third arbitrator within ten (10) days after the appointment
B of the second arbitrator, elther party mey request the avpolni-

ment of such third arbitrator by the person then holding i

position of First Judge of the Cirenit Court of the rirst Judi-

eial Clrenit in the Territory of Howedl at thot time; the three

arbitrators so appointed shall thersupc: proceed to detrrmine

the matter 1ln guestion, difference or.disagreement to be dotor-

mined, and the decision of any two of them, including the dis-
position of the costs of arbiiration, shull be finsl, conclusive

and binding upon both parties unless vacated, set aslide or wmodi-

#led as nrovided by the slatutes wforessid. The arbitrators

shall have the oowers and duties prescribed by sald statutes

and Jjudgment may be entered upon such award by said Circult

Court of the First Judiciel “ircult.
X.
Hothing herein contuired shell be consirued to Llnosny
way affect any sasement or rignt orf wiy heretolore granted by

the Territory to the Comnany.

T8 WITuest. ¥Buls0F the poriles hereto heve duly executed

e
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CORPORATION
TERRITORY OF HAWALL,
City and County of Honolulu

.

to me personally known;

reapectively of mm Lo ¥ion.
and ilmtllw scul ammd to the foregoing instriom
corporation and that said instrument soas sign L and
ton by authority of its Board of Dire
rernnren 889, Ky Mo

SRR R s

free wet and deood of said corporation,

~TERRITCRY OF HAWALI- )

¢ S
~CITY AND COUNTY OF HONOLULU 3

On this 21st day of Harch, A.D. 1938, before me
personally appesred L. M, WHITEHOUSE, Comnissioner of Public
Lands of the Territory of Hawall, to me known to be the

trument , under ..

~TERRITORY OF HAWAI I~ }
: S8
~CITY AND COUNTY OF HONOLU I )

On this 21st day of March, A.D. 1938
porsonally appeared J. B, POINDEXTER, Governoe .
to me known to be the peraon who executed the sam

Tree act and deed as such Governor, on behalf of ¢
tory of Hawailil, Lol

Entered of Record thig B2nd gay or March
O'clock A M aopma ... .
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TERRITOHY OE HAWAII— : i
rss
-CITY A.ND CO’DNTY OF HONOLUI.U— ) ; _ ‘

- .on’ this 11th day of April . D. 1958 before me
perﬂonally ‘appeared L. M. “WHTTEHOUSE, . Commissioner of Public-
Lands of the Territory of Hawall, 'to me lmown ‘to be the per-~
scn- who executed the foregoing 1natrument under hils offlcinl
.seal Cand ‘acknowledged. that he executed the 'same &s his free

“act and deed- as‘#ﬁch Commissicnier of Puhlic Lands, on behalf
~of the Territory of Hawall:

"Hotary Public, Firdt qd
-Circuit errltory of—ﬁ

) L
:SS:

. strument’ and acknowledged that hé exeeub d the
ﬁ:free act and deed as such Governor,
tory of H&waii. :




