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PETITIONERS MAUNA KEA ANAINA HOU, ETAL’S: (1) RENEWAL
OF OBJECTIONS TO HEARING OFFICER SELECTION PROCESS
AND HEARING OFFICER APPOINTMENT, AND (2) SUPPLEMENTAL
ARGUMENTS ON MOTION TO DISQUALIFY BLNR'S AND HEARING

OFFICER’'S COUNSEL, FILED ON JULY 18, 2016

COMES NOW Petitioners MAUNA KEA ANAINA HOU and KEALOHA
PISCIOTTA, CLARENCE KUKAUAKAH! CHING, FLORES-CASE OHANA, DEBORAH
J. WARD, PAUL K. NEVES, and KAHEA: THE HAWAIAN ENVIRONMENTAL

ALLIANCE, a domestic non-profit corporation (also referred to herein collectively as



"Petitioners”), by and through their counsel undersigned, and hereby respectfully submit
their (1) Renewal of Objections to Hearing Officer Selection Process and Hearing
Officer Appointment, and (2) Supplemental Arguments on Motion to Disqualify BLNR's
and Hearing Officer's Counsel, filed on July 18, 2016.

1. Renewal of Objections to Hearing Officer's Selection Process and
Hearing Officer Appointment.

As this Board and the Hearing Officer is aware, the Hawaii Supreme Court found
that the Board of Land and Natural Resources had previously acted improperly when
the BLNR issued the Conservation District Use Permit to the University of Hawaii at Hilo
prior to holding a contested case hearing and that “[n]o case or argument put forth by
the UHH or BLNR persuade[d] [the Hawaii Supreme Court] otherwise.” Mauna Kea
Anaina Hou v. Board of Land and Natural Resources, 136 Hawai'i 376, 363 P.3d 224,
247 (2015). As the Hawaii Supreme Court also heavily emphasized in its decision and

had raised with UHH and BLNR Counsel during oral arguments in Mauna Kea Anaina

Hou, supra, “...the manner in which the justice system operates must be fair and must
also_appear to be fair” Mauna Kea Anaina Hou, supra, 363 P.3d at 237 (Emphasis
added); Sifagaloa v. Bd. of Trs. of Emps.” Ret. Sys., 74 Haw. 181, 190, 840 P.2d 367,
371 (1992)("[Jjustice must not only be done but must manifestly be seen to be done[.]").

The Petitioners further submit, yet once again, that they have been deprived of
due process and notice and an opportunity to be heard at a meaningful time and in a
meaningful manner. See Mauna Kea Anaina Hou v. Board of Land and Natural
Resources, 136 Hawai'i 376, 363 P.3d 224, 237 (2015) citing Sandy Beach Def. Fund.
v. City and Cnty. of Honolulu, 70 Haw. 361, 378, 773 P.2d 250, 261 (1989).

In an adjudicatory proceeding before an administrative agency, due process of

law generally prohibits decision-makers from being biased, and more specifically,
prohibits decision-makers from prejudging matters and the appearance of having
prejudged matters. Mauna Kea Anaina Hou, supra, 363 P.3d at 237-238; c¢ifing Sussell

71 Haw. at 109, 784 P.2d at 871 (concluding that where an adjudicator’s actions while
presiding over a matter gave rise to an appearance of impropriety, the circuit court erred
in not enjoining the adjudicator from deciding the case); Winthrow v. Larkin, 421 U.S.
35, 47, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975)("Not only is a biased decisionmaker




constitutionally unacceptable, but ‘our system of law has always endeavored to prevent
even the probability of unfairness.”)(quoting Murchison, 349 U.S. at 136, 75 8.Ct. 623);
see also Cinderelia v. Career & Finishing Schs., Inc. v. F.T.C., 425 F.2d 583, 591
(D.C.Cir.1970)(holding that the standard for evaluating the existence of improper

prejudgment in an adjudicative context is whether “a disinterested observer may
conclude that (the agency) has in some measure adjudged the facts as well as the law
of a particular case in advance of hearing it."). “Indeed, if there exists any reasonable
doubt about the adjudicator's impartiality at the ouiset of a case, provision of the most
elaborate procedural safeguards will not avail to create [an] appearance of justice.”
Mauna Kea Anaina Hou, supra, 363 P.3d at 238, quoting Sussell, 71 Haw. at 108, 784
P.2d at 870)(quoting M. Redish & L. Marshall, Adjuidcatory Independence and the
Values of Procedural Due Process, 95 Yale L.J. 455, 483-84 (1986)); see Sifagaloa 74
Haw. at 180, 840 P.2d at 371 (same); see also Cinderella, 425 F.2d at 590
(disapproving of circumstances "which give the appearance that [a decisionmaker] has

already prejudged the case and that the ultimate determination of the merits will move in
predestined grooves”). It is abundantly clear that ‘[flew situations more severely
threaten trust in the judicial process than the perception that a litigant never had a
chance” due to “some identifiable potential bias.” Mauna Kea Anaina Hou, supra;
Redish & Marshall, Adjudicatory Independence, 95 Yale L.J. at 483 (emphasis in
original); see Williams-Yulee v. Fiorida Bar, - U.S. -, 135 5.Ct.1656, 16666, 191 L.Ed.2d
570 (2015)(stating that “public perception of judicial integrity” is a governmental interest

of “the highest order")(quotations omitted).

In the instant case, the contract between the Board of Land and Natural
Resources State of Hawaii and Riki May Amano, sole proprietor, was entered into and
was “effective as of March 31, 2018.” See Exhibit "A” attached hereto which is a true
and correct copy of the contract received from the State Department of the Attorney
General by way of email, as an attachment, on July 19, 2016, along with the email cover
page. Under the Terms of Contract portion of the said contract, it states that the
“Contract starts on March 31, 2016 and ends on June 30, 2017 with two option(s) to
extend for six months each. Id. at Page 1 of Contract. The Contract was also signed
off on by Deputy Attorney General William Wynhoff. Id. at Page 2 of Contract.



in Minute Order No. 1, dated March 31, 2016, it stated that any comments on
and objections to this appointment shall be filed no later than April 15, 2016. See
Exhibit “B” attached hereto which is a true and correct copy of Minute Order No.1,
which, according to the certificate of service attached thereto, was sent out on April 1,
2016. On April 1, 2016, counsel for the parties at the time received an email from
Deputy Attorney General William J. Wynhoff notifying counsel that a copy of the Minute
Order No. 1 was being mailed out on that date. See Exhibit “C,” which is a true and
correct copy of the email to which an advanced copy of Minute Order No. 1 had been
attached.

The Petitioners’ Objections to Selection Process and to Appointment of Hearing
Officer Made Pursuant to Minute Order No. 1, Dated March 31, 2016, was filed on April
15, 2016. On May 6, 2016, the BLNR issued its Minute Order No. 4 and denied and
overruled the Petitioners' objections. The Minute Order No. 4 was obviously drafted by
one or more counsel, and, presumably, counse! to include Board Counsel Wiliam
Wynhoff and Julie China and if not others as well.

On May 13, 2016, the Petitioners filed their Motion for Reconsideration of Minute
Order No. 4, filed on May 6, 2016 and/or Motion to Strike Selection Process and to
Disqualify Various Members and Hearing Officer. On June 3, 2016, the Board entered
Minute Order No. 9 (Order Denying Petitioners’ Motion for Reconsideration of Minute
Order No. 4, Filed on May 6, 2016 and/or Motion to Strike Selection Process and to
Disqualify Various Members and Hearing Officer). Again, the Order was obviously
drafted by one or more counsel and, presumably, counsel to include Board Counsel
William Wynhoff and Julie China and if not others as well.

The process that was followed by the BLNR was the same type of predisposition
and predetermination that it followed when it issued a CDUP on February 25, 2011
before contested case hearings were held. As this Board should be aware, the Hawail
Supreme Court ruled that such a process violated due process and that the Board had
“put the cart before the horse” as described by the Hawaii Supreme Court.

The objections by the Petitioners in the instant matters involving the selection
process and the specific appointment of a Hearing Officer were similarly meaningless

and the review process by the BLNR of the above-referenced objections and motions by



the Petitioners and the process of filing objections were once again nothing but pro
forma as the BLNR had already entered into a contract that was effective March 31,
2016 before parties had an opportunity to even raise objections. It was “the cart before
the horse” all over again and the Petitioners did not have an opportunity to be heard at a
meaningful time and in a meaningful manner. See Mauna Kea Anaina Hou v. Board of
Land and Natural Resources, 136 Hawai'i 376, 363 P.3d 224, 237 (2015) citing Sandy
Beach Def. Fund. v. City and Cniy. of Honolulu, 70 Haw. 361, 378, 773 P.2d 250, 261
(1989). In fact, the Petitioners were never provided any kind of hearing or an
opportunity to be heard before the Board through the Board's process of

predetermination and predisposition, at all, despite numerous requests for such
hearings.

Furthermore, the same counsel who signed off on the contract, William J.
Wynhoff, was, presumably, the same counsel or one of the same counsel who was
advising the BLNR on the objections and the motions of the Petitioners, and then
worked on drafting the decision on behalf of the BLNR. Such a process clearly violates
due process and clearly gives rise to the appearance of “prejudging” and bias and
appearance of bias and lack of fairness and impartiality as discussed in the authorities
cited above in this pleading.

2. Supplemental Arguments Regarding the Motion to Disqualify BLNR's
and Hearing Officer's Counsel, Filed on July 18, 2016.

In addition to the arguments and authorities submitted in the section above,
which are incorporated herein, on July 11, 20186, counsel submitted a letter to this
Honorable Hearing Officer and then submitted a reply on July 14, 2016, in response o
objections of that same date by TMT International Observatory, |.LC and University of
Hawaii at Hilo. In addition to the issues raised in Petitioners’ counsel’s letters of July
11, 2016 and July 14, 20186, the Petitioners are raising, once again, ongoing failures to
disclose records by the BLNR’s and the Hearing Officer's counsel. Please see Exhibit
“D,” which is a frue and correct copy of a letter sent once again to Deputy Attorney
General Harvey Henderson, counsel for Deputy Attorney Generals Wynhoff, China, and
Chow, and also BLNR Chair Suzanne Case, in the HRS Chapter 92F request. The
Petitioners submit that not only has the law not been complied with by these parties, but



the failure to fully comply in a timely matter is further evidence of a biased process that
also does not even appear to be fair and impartial.

Respectfully submitted.

DATED: Honolulu, Hawaii, July 26, 2016.

_A#orney for Petitioners
MAUNA KEA ANAINA HOU and KEALOHA
PISCIOTTA; CLARENCE KUKAUAKAH! CHING;
FLORES-CASE OHANA; DEBORAH J. WARD, PAUL
K. NEVES; and KAHEA: THE HAWAIAN
ENVIRONMENTAL ALLIANCE, a domestic non-profit
Corporation



BOARD OF LAND AND NATURAL RESOURCES
STATE OF HAWAII

IN THE MATTER OF ) Case No. BLNR-CC-16-002
)
} DECLARATION OF COUNSEL
A Contested Case Hearing Re )
Conservation District Use Permit (CDUP) )
HA-3568 for the Thirty Meter Telescope )
at the Mauna Kea Science Reserve, )
Kaohe Mauka, Hamakua District, Island )
of Hawaii, TMK (3) 4-4-015:009 )
)
)
)

DECLARATION OF COUNSEL

|, Richard Naiwieha Wurdeman, do declare as follows:

1. | am an attorney licensed to practice in the State of Hawaii and | represent
the Petitioners MAUNA KEA ANAINA HOU and KEALOHA PISCIOTTA; CLARENCE
KUKAUAKAHI CHING: FLORES-CASE OHANA; DEBORAH J. WARD, PAUL K
NEVES; and KAHEA: THE HAWAIIAN ENVIRONMENTAL ALLIANCE, a domestic non-
profit corporation, in the above-entitled matfer.

2. I am competent to testify to the matters set forth herein and do so on
personal knowledge, unless otherwise indicated.

3. Attached hereto as “Exhibit “A” is a true and correct copy of Contract for
Professional Services, effective March 31, 2016, between the BLNR State of Hawaii by
its Chairperson and Riki May Amano, a sole proprietor, (“Contractor”), that was sent to
counsel as an attachment from the Department of the Attorney General (Derick Y.
lkemoto, Legal Assistant to Harvey E. Henderson, Jr., Major Litigation Unit, Department

of the Attorney General, State of Hawaii} on July 19, 2016.



4, Attached hereto as Exhibit “B” is a true and correct copy of Minute Order
No. 1, dated March 31, 20186.

5. Attached hereto as Exhibit "C” is a true and correct copy of an email,
received from Deputy Attorney General William J. Wynhoff, on April 1, 2016.

8. Attached hereto as Exhibit “D” is a true and correct copy of a letter sent to
Deputy Attorney General Harvey E. Henderson, Jr., dated July 25, 2016,

7. 1, Richard Naiwieha Wurdeman, do declare under penalty of law that the
foregoing is frue and correct to the best of my knowledge and belief.

DATED: Honolulu, July 26, 2016.

RIGHARD NA;(NEEHA WURDEMAN
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Richard N. Wurdeman <rnwurdeman@rnwlaw.com>

Mauna Kea Anaina Hou, et al., v. Board of Land &
Natural Resources, et al: Request for Records
Relating to Selection of Hearing Officer

tkemoto, Derick Y Tue, Jul 19, 2016 at 10:32
<Derick.Y.lkemoto@hawaii.gov> AM

To: "rwurdeman@rnwlaw.com" <rnwurdeman@rnwlaw.com>
Cc: "Henderson, Jr., Harvey E" <harvey.e.hendersonjr@hawaii.gov>

Mr. Wurdeman:

In response fo your letter to Suzanne Case, dated April 4, 2016,
requesting copies of records relating to the selection of Riki May Amano
as hearing officer, attached are the following:

1. Documents numbered DLNR-000001 through DLNR-000076;
2. Documents numbered DLNR-000077 through DLNR-000101; and
3. Documents numbered DLNR-000472 through DLNR-000472

You will notice that information which had been previously redacted from
the Contract for Professional Services between the Board of Land &
Natural Resources and Riki May Amano are now disclosed.

Derick Y. lkemoto

Legal Assistant to Harvey E. Henderson, Jr.



Major Litigation Unit
Depariment of the Attorney General
425 Queen Street

Honoluly, Hl 96813
Telephone: (808) 586-2085

E-Mail: Derick.Y.tkemoto@hawaii_gov

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited. If

you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original messags.

3 attachmentis

% 1 - DLNR-000001 - DLNR-000076 - Selection.pdf
1341K

e@ 1 - DLNR-00O0077 - DLNR-000101 - 03-31-16 Amano Contract.pdf
862K

@ 6 - DLNR-000447 - DLNR-000472 - 07-14-16 Amano Contract.pdf
576K



STATE OF HAWAII

CONTRACT FOR PROFESSIONAL SERVICES

This Contract, executed on the respective dates indicated below, is effective as of

March 31 , 2016  between Hoard of Land and Natural Resources ,
fInsers name of siote deparimens, agengy, board or conmission}
State of Hawail ("STATE"), by its Ghairperson R
(Irsert miile of persan sigmng for State)

(hereafter also referred to as the HEAD OF THE PURCHASING AGENCY or designee ("HOPA™)),
whose address is 1151 Punchbow! Street, Room 130, Honoluly, Hawaii 36813
and Riki May Amano

("CONTRACTOR"), & Scle Proprietorship

{Prser corporation, partnershi, jont sole prope hip. or ather fegal form of the Uontracior}
under the laws of the State of Hawaii , whose business address and federal

and state taxpayer identification numbers are as follows: 1003 Bishap Street, Pauahi Tower, Suile 1185,
Horolulu, Hawail 36813; FEIN/SSN: State of Hawall Tax ID:

RECITALS

A, The STATE desires to retain and engage the CONTRACTOR to provide the
services described in this Contract and its attachments, and the CONTRACTOR is agreeable to
providing said services.

B. This Contract is for professional services as defined in section 103D-104,
Hawaii Revised Statutes (“HRS").

C. Money is available to fund this Contract pursuant to:

{1) Act 32, Session Laws of Hawail 1862, LNR-101, Special Land and Devslopment Fund
(Tedenfy stuto sowrces)

or{2) NA
{Heentify faderal suurces)
or both, in the following amounts: State § 200,000
Federal § N/A
D. Pursuantto §171-8(11) Hawall Revised Statutes ,the STATE

el authoriy e axier info this Condrect

is authorized 1o enter into this Contract.

NOW, THEREFORE, in consideration of the promises contained in this Contract, the
STATE and the CONTRACTOR agree as follows:

Scope of es, The CONTRACTOR shall, in a proper and satisfactory
manner as dezarmmed by the STATE prﬁvade al} the services set forth in Attachment-S1, which is made

a part of this Confract.
2. Term of Conteact. This Contract starts on  March 31 , 2015
and ends on June 30 , 2017 with two option(s) to extend
fhisert no of upronsg)
for sixmonths each,

{lreort an, af mus. or yr2.)
3 Compensation. The CONTRACTOR shall be compensated for services rendered
and costs incurred under this Contract for a total amount not to exceed  two hundred thousand
DOLLARS

AG-O0L Rev 1171512005
DLNR-G00447



(§ 200,000 ), including approved costs incurred and taxes, according to the Compensation and

Payment Schedule set forth in Attachment-S2, which is made a part of this Contract.

4. Time of Performance. ‘The services or goods required of the CONTRACTOR
under this Contract shall be performed and completed in accordance with the Time of Perfomance sef
forth in Attachment-83, which {s made a part of this Coniract.

5, Standards of Conduct Declaration. The Standards of Conduct Declaration by the
CONTRACTOR is attached fo and made a part of this Contraet.

6. Other Terms and Conditions. The General Conditions and any Special
Conditions are atiached to and made a part of this Contract. In the event of a conflict between the
General Conditions and the Special Conditions, the Special Conditions shall control.

7. Liguidated Demages, Liquidated damages shall be assessed in the amount of

zero DOLLARS
($ 0.00 ) per day, in accordance with paragraph 9 of the General Conditions.
8. Notices. Any written notice required to be given by a party to this Contract

shail be (a) delivered personally, or (b) sent by United States first class mail, postage prepaid. Notice to
the STATE shall be sent to the HOPA'S address indicated in this Contract. Notice to the
CONTRACTOR shall be sent to the CONTRACTOR’S address indicated in this Contract. A notice shall
be deemed 1o have been received three (3) days after mailing or at the time of actual receipt, whichever
is earlier. The CONTRACTOR is responsible for notifying the STATE in writing of any change of
address.

IN VIEW OF THE ABOVE, the parties execute this Contract by their signatures, on the
dates below, to be effective as of the date first above written.

{Print Neme)
Chairperson, Board of Land and Natural Resources
{Print Tu‘?
/ 3 , 28if
{Date} I
CONTRACTOR
CORPORATE SEAL
(If available) Riki Ma
iy
Riki May A
{Print Nume} l [
DOAE C‘,R&f« P, *
(Print Title}
331 ) 201l M 14 201t
{Puaie)} f U r
APPROVED AS TO FORM:

Wyel [
Feneﬁ/
" Evidence of authority of the CONTRACTOR'S representative to sign this Contract for the CONTRACTOR must be attached.

AU-00! Rev 11715720035 2 DLNR-000448
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GENERAL CONDITIONS

I. Coordination of Services by the STATE. The head of the purchasing agency (“HOPA”) (which term
includes the designee of the HOPA) shall coordinate the services to be provided by the CONTRACTOR in
order to complete the performance required in the Contract. The CONTRACTOR shall maintain
communications with HOPA at all stages of the CONTRACTOR'S work, and subimit to HOPA for resolution
any questions which may arise as to the performance of this Contract. "Purchasing agency” 4s used in these
General Conditions means and includes any governmental body which is authorized under chapter 103D,
HRS, or its implementing rules and procedures, or by way of delegation, to enter into contracts for the
procurement of goods or services or both.

Relationsh

ip of Parties: Independent Contractor Status and Responsibilities, Including

Tax Responsibilities.

a. In the performance of services required under this Contract, the CONTRACTOR isan ™ independent
contractor,” with the authority and responsibility to control and direct the performance and details of
the work and services required under this Contract; however, the STATE shall have a general right to
inspect work in progress to determine whether, in the STATE'S opinion, the services are being
performed by the CONTRACTOR in compliance with this Contract. Unless otherwise provided by
special condition, it is understood that the STATE does not agree to use the CONTRACTOR
exclusively, and that the CONTRACTOR is free to contract to provide services to other individuals
or entities while under contract with the STATE.

b. The CONTRACTOR and the CONTRACTOR'S employees and agents are not by reason of this
Contract, agents or employees of the State for any purpose, and the CONTRACTOR and the
CONTRACTOR'S employees and agenis shall not be entitled to claim or receive from the State any
vacation, sick leave, retirement, workers’ compensation, unemployment insurance, or other benefits
provided to state employees.

c. The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the
CONTRACTOR'S performance under this Contract. Furthermore, the CONTRACTOR intentionally,
voluntarily, and knowingly assumes the sole and entire Lability to the CONTRACTOR'S employees
and agents, and to any individual not a party to this Contract, for all loss, damage, or injury caused by
the CONTRACTOR, or the CONTRACTOR'S employees or agenfs in the course of their
employment.

d. The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county
taxes and fees which may become due and owing by the CONTRACTOR by reason of this Contract,
including but not limited to (i) income taxes, (i) employment related fees, assessments, and taxes,
and (ii{) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses,
permits, and certificates that may be required in order to perfonm this Contract.

¢ The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State
of Hawaii, in accordance with section 237-9, HRS, and shall comply with all requirements thereof.
The CONTRACTOR shall obtain a tax clearance certificate from the Director of Taxation, State of
Hawaii, and the Internal Revenue Service, U.S. Department of the Treasury, showing that all
delinquent taxes, if any, levied or accrued undex state law and the Internal Revenue Code of 1986, as
amended, against the CONTRACTOR have been paid and submit the same to the STATE prior to
commencing any performance under this Contract. The CONTRACTOR shall also be solely
responsible for meeting afl requirements necessary to obtain the tax clearance certificate required for
final payment under sections 103-53 and 103D-328, HRS, and paragraph 17 of these General
Conditions.

f. The CONTRACTOR is responsible for securing all employee-related insurance coverage for the
CONTRACTOR and the CONTRACTOR'S employees and agents that is or may be required by law,
and for payment of all premiums, costs, and other lHabilities associated with securing the insurance
coverage.
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g The CONTRACTOR shall obiain a certificate of compliance issued by the Department of Labor and
Industrial Relations, State of Hawail, in accordance with section103D-310, HRS, and section 3-122-
112, HAR, that is current within six months of the date of issuance.

h. The CONTRACTOR shall obiain a certificate of good standing issued by the Department of
Commerce and Consumer Affairs, State of Hawaii, in accordance with section 103D-310, HIRS, and
section 3~122-112, HIAR, that is current within six months of the date of issuance.

i In lieu of the above certificates from the Department of Taxation, Labor and Industrial Relations, and
Commerce and Consumer Affairs, the CONTRACTOR may submit proof of compliance through the
State Procurement Office’s designated certification process.

3, Personnel Requirements,

a. The CONTRACTOR shall secure, at the CONTRACTOR'S own expense, all personnel required to
perform this Contract.

b. The CONTRACTOR shall ensure that the CONTRACTOR'S employees or agents are experienced
and fully qualified to engage in the activities and perform the services required under this Contract,
and that all applicable licensing and operating requirements imposed or required under federal, state,
of county law, and all applicable accreditation and other standards of quality generally accepted in
the field of the activities of such employees and agents are complied with and satisfied.

4. Nondiscrimination. No person performing work under this Contract, including any subcontractor, employee,
or agent of the CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable
federal, state, or county law,

5. Conflicts of Interest. The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or
agent of the CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect,
shall be acquired, that would or might conflict in any manner or degree with the CONTRACTOR'S
performance under this Contract.

i (§ The CONTRACTOR shall not assign or subcontract any of the
C{}NTRAC’S(}R'S dutles obi lgations, or interests under this Contract and no such assignment or subcontract
shall be effective unless (i) the CONTRACTOR obtains the prior writfen consent of the STATE, and (ii) the
CONTRACTOR'S assignee or subcontractor submits to the STATE a tax clearance certificate from the
Director of Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury,
showing that all delinguent taxes, if any, levied or accrued under state law and the Internal Revenue Code of
1986, as amended, against the CONTRACTOR'S assignee or subcontracior have been paid. Additionally, ne
assignment by the CONTRACTOR of the CONTRACTOR'S right to compensation under this Contract shall
be effective unless and until the assignment is approved by the Comptroller of the State of Hawaii, as
provided in section 40-58, HRS.

Recognition of a successor in interest. When i the best interest of the State, a successor in interest
may be recognized in an assignment contract in which the STATE, the CONTRACTOR and the
assignee or transferee (heremafier referred to as the "Assignee") agree that:

{H The Assignee assumes all of the CONTRACTOR'S obligations;

) The CONTRACTOR remains lHable for all obligations under this Contract but waives all
rights under this Contract as against the STATE; and

&)] The CONTRACTOR shall continue to furnish, and the Assignee shall also fuenish, all
required bonds.

b. Change of name. When the CONTRACTOR asks to change the name in which it holds this Contract

with the STATE, the procurement officer of the purchasing agency (hereinafter referred to as the
"Agency procurement officer") shall, upon receipt of a document acceptable or satisfactory to the
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11

12.
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Agency procurement officer indicating such change of name (for example, an amendment to the
CONTRACTOR'S articles of incorporation), enter into an amendment to this Contract with the
CONTRACTOR to effect such a change of name. The amendment to this Contract changing the
CONTRACTOR'S name shall specifically indicate that no other terms and conditions of this Contract
are thereby changed, -

c. Reports, Al assignment contracts and amendments to this Contract effecting changes of the
CONTRACTOR'S name or novations hereunder shall be reported to the chief procurement officer
{CPO) as defined in section 103D)-203(a), HRS, within thirty days of the date that the assignment
contract or amendment becomes effective.

\ctions than_one purchasing agency, Notwithstanding the provisions of
subparagraphs 6a through 6¢ herein, when the CONTRACTOR holds contracts with more than one
purchasing agency of the State, the assignment contracts and the novation and change of name
amendments herein authorized shall be processed only through the CPO's office.

Indemnification and Defense. The CONTRACTOR shall defend, indemnify, and hold haemless the State of
Hawali, the contracting agency, and their officers, employees, and agents from and against all iability, loss,
damage, cost, and expense, including all attorneys' fees, and all claims, suits, and demands therefore, arising
out of or resulting from the acts or omissions of the CONTRACTOR or the CONTRACTOR'S employees,
officers, agents, or subcontractors under this Contract. The provisions of this paragraph shall remain in full
force and effect notwithstanding the expiration or early termination of this Contract.

Cost of Litigation, In case the STATE shall, without any fault on its part, be made a party fo any litigation
commenced by or against the CONTRACTOR in connection with this Contract, the CONTRACTOR shall
pay all costs and expenses incurred by or imposed on the STATE, including attorneys’ fees.

Liauidated Damages. When the CONTRACTOR is given sotice of delay or nonperformance as specified in
paragraph 13 (Termination for Defaulf) and fails to cure in the time specified, it is agreed the CONTRACTOR
shall pay to the STATE the amount, if any, set forth in this Contract per calendar day from the date set for
cure until either (i) the STATE reasonably obtains similar goods or services, or both, if the CONTRACTOR is
terminated for default, or (i) vatil the CONTRACTOR provides the goods or services, or both, if the
CONTRACTOR is not terminated for default. To the extent that the CONTRACTOR'S delay or
nonperformance is excused under paragraph 13d (Excuse for Nonperformance or Delay Performance),
liquidated damages shall not be assessable against the CONTRACTOR. The CONTRACTOR remains fiable
for damages caused other than by delay.

STATE'S Right of Offset. The STATE may offset against any monies of other obligations the STATE owes
to the CONTRACTOR under this Contract, any amounts owed to the State of Hawaii by the CONTRACTOR
under this Contract or any other coniracts, or pursuant to any law or other obligation owed to the State of
Hawaii by the CONTRACTOR, including, without limitation, the payment of any taxes or levies of any kind
or nature. The STATE will notify the CONTRACTOR in writing of any offset and the nature of such offset.
For purposes of this paragraph, amounts owed to the State of Hawaii shall not include debts or obligations
which have been liquidated, agreed to by the CONTRACTOR, and are covered by an installment payment or
other settlement plan approved by the State of Hawaii, provided, however, that the CONTRACTOR shall be
entitled to such exclusion only to the extent that the CONTRACTOR is current with, and not delinquert on,
any payments or obligations owed to the State of Hawaii under such payment or other settlement plan.

Disputes. Disputes shall be resolved in accordance with section [03D-703, HRS, and chapter 3-126, Hawaii
Administrative Rules ("HAR"), as the same may be amended from time to time.

Suspension of Contract. The STATE reserves the right at any time and for any reason to suspend this
Contract for any reasonable period, upon written notice to the CONTRACTOR in accordance with the
provisions herein.

a. Order to_stop performance. The Agency procurement officer may, by written order to the

CONTRACTOR, at any time, and without notice to any surety, require the CONTRACTOR to siop
all or any part of the performance called for by this Contract. This order shall be for a specified
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period net exceeding sixty (60) days after the order is delivered to the CONTRACTOR, uniess the
parties agree to any further period. Any such order shall be identified specifically as a stop
performance order issued pursuant to this section. Stop performance orders shall include, as
appropriate: (1) A clear description of the work to be suspended; (2) Instructions as to the issuance of
further orders by the CONTRACTOR for material or services; (3) Guidance as to action to be taken
on subcontracts; and (4) Other instructions and suggestions to the CONTRACTOR for minimizing
costs. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and
suspend all performance under this Contract et the time stated, provided, however, the
CONTRACTOR shall take all reasonable steps to mmimize the eccurrence of costs allocable to the
performance covered by the order during the period of performance stoppage. Before the stop
performance order expires, or within any further period to which the parties shall have agreed, the
Agency procurement officer shall either;

(H Cancel the stop performance order; or

(2) Terminate the performance covered by such order as provided in the termination for default
provision or the termination for convenience provision of this Contract.

b. Cancellation or expiration of the order, If a stop performance order issued under this section is
cancelled at any time during the period specified in the order, or if the period of the order or any
extension thereof expires, the CONTRACTOR shall have the right to resume performance. An
appropriate adjustment shall be made in the delivery schedule or contract price, or both, and the
Contract shall be modified in weiting accordingly, if:

(1) The stop performance order results in an increase in the time required for, or in the
CONTRACTOR'S cost properly allocable to, the performance of any part of this Contract;
and

(2) ‘The CONTRACTOR asserts aclaim for such an adjustment within thirty (30) days after the
end of the period of performance stoppage; provided that, if the Agency procurement officer
decides that the facts justify such action, any such claim asserted may be received and acted
upon at any time prior to final payment under this Contrtact.

_ on of stopr crformance. If a stop performance order is not cancelled and the
performance covered by such order is terminated for default or convenience, the reasonable costs
resulting from the stop performance order shall be allowable by adjustment or otherwise.

d. Adiustment of price. Any adjustment in contract price made pursuant to this paragraph shall be
determined in accordance with the price adjusfment provision of this Coniract.

13, Termination for Default,

a. Default, If the CONTRACTOR refuses or fails to perform any of the provisions of this Contract with
such diligence as will ensure its completion within the time specified in this Contract, or any
extension thereof, otherwise fails to timely satisfy the Contract provisions, or commits any other
substantial breach of this Contract, the Agency procurement officer may notify the CONTRACTOR
in writing of the delay or non-performance and if not cured in ten (10) days or any longer time
specified in writing by the Agency procurement officer, such officer may terminate the
CONTRACTOR'S right to proceed with the Contract or such part of the Contract as to which there
has been delay or a failure to properly performi. In the event of termination in whole or in part, the
Agency procurement officer may procure similar goods or services in a manner and upon the terms
deemed appropriate by the Agency procurement officer. The CONTRACTOR shall continue
performance of the Contract to the extent it is not terminated and shall be liable for excess costs
incurred in procuring similar goods or services.

b. CON CTOR'S duties. Notwithstanding termination of the Contract and subject to any directions
from the Agency procurement officer, the CONTRACTOR shall take tiely, reasonable, and
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necessary action to protect and preserve property in the possession of the CONTRACTOR in which
the STATE has an inierest.

c. Compensation. Payment for completed goods and services delivered and accepted by the STATE
shall be at the price set forth in the Contract. Payment for the protection and preservation of property
shall be in an amount agreed upon by the CONTRACTOR and the Agency procurement officer. If
the parties fail to agree, the Agency procurement officer shall set an amount subject to the
CONTRACTOR'S rights under chapter 3-126, HAR. The STATE may withhold from amounts due
the CONTRACTOR such sums as the Agency procurement officer deems to be necessary to protect
the STATE against loss because of outstanding liens or claims and to reimburse the STATE for the
excess costs expected to be incurred by the STATE in procuring similar goods and services.

£ NOAD | srinrmance. The CONTRACTOR shall not be in default by
reason of any failure in parformance of ‘éhls Cona'act in accordance with its ferms, including any
failure by the CONTRACTOR to make progress in the prosecution of the performance hereunder
which endangers such performance, if the CONTRACTOR has notified the Agency procurement
officer within fifteen (15) days after the cause of the delay and the faifure arises out of causes such as:

acts of God; acts of a public enemy; acts of the State and any other governinental body in its
sovereign or contractual capacity; fires; floods; epidemnics; quarantine restrictions; strikes or other
labor disputes; freight embargoes; or unusually severe weather. If the failure o perform is caused by
the failure of a subcontractor to perforn or to make progress, and if such failure arises out of causes
similar fo those set forth above, the CONTRACTOR shall not be deemed to be in default, unless the
goods and services fo be furnished by the subcontractor were reasonably obtainable from other
sources in sufficient time to permit the CONTRACTOR to meet the requirements of the Contract.
Upon request of the CONTRACTOR, the Agency procurement officer shall ascertain the facts and
extent of such failure, and, if such officer determines that any failure fo perform was occasioned by
any one or mote of the excusable causes, and that, but for the excusable cause, the CONTRACTOR'S
progress and performance would have met the terms of the Contract, the delivery schedule shall be
revised accordingly, subject to the rights of the STATE under this Contract. As used in this
paragraph, the term “subcontractor” means subcontractor af any tier.

I i ault. If, after notice of termination of the CONTRACTOR'S right to
proceed under this paragaph it is determined for any reason that the CONTRACTOR was not in
defauli under this paragraph, or that the delay was excusable under the provisions of subparagraph
13d, "Excuse for nonperformance or delayed performance,” the rights and obligations of the parties
shall be the same as if the notice of termination had been issued pursuant to paragraph 14.

f. Additional rights and remedies, The rights and remedies provided in this paragraph are in addition to
any other rights and remedies provided by law or under this Contract.

14, Termingtion for Convenience,

a. Termination. The Agency procurement officer may, when the interests of the STATE so require,
terminate this Contrast in whole or in part, for the convenience of the STATE. The Agency
procurement officer shall give written notice of the termination to the CONTRACTOR specifying the
part of the Contract terminated and when termination becomes effective.

NTR ligations, The CONTRACTOR shall incar no further obligations in connection
with the terminated perfonnance and on the date(s) set in the notice of termination the
CONTRACTOR will stop performance to the extent specified. The CONTRACTOR shall also
terminate outstanding orders and subcontracts as they relate to the terminated performance. The
CONTRACTOR shall settle the liabilities and claims arising out of the termination of subcontracts
and orders connected with the terminated performaance subject to the STATE'S approval, The
Ageney procurement officer may direct the CONTRACTOR to assign the CONTRACTOR'S right,
title, and interest under terminated orders or subgontracts to the STATE. The CONTRACTOR must
still complete the performance not terminated by the notice of termination and may incur obligations
as necessary to do so.
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and work product, The Agency procurement officer may require the CONTRACTOR

0 tfansft;tle and deliver fo the STATE in the manner and to the extent directed by the Agency
procurement officer:

¢y
(2)

Any completed goods or work product; and

The partially completed goods and materials, paris, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafier cafled "manufacturing material") as the
CONTRACTOR has specifically produced or spacially acquired for the performance of the
terminated part of this Contract.

The CONTRACTOR shall, upon direction of the Agency procurement officer, protect and preserve
property in the possession of the CONTRACTOR in which the STATE has an interest. Ifthe Agency
procurement officer does not exercise this right, the CONTRACTOR shall use best efforts to sell
such goods and manufacturing materials. Use of this paragraph in no way implies that the STATE
has breached the Contract by exervise of the termination for convenience provision.

d. Compensation,

(M

2)

(3)

AG-008 Rev, 4/15/200%

The CONTRACTOR shall submit a termination claim specifying the amounts due because of
the termination for convenience together with the cost or pricing data, submitted to the extent
required by chapter 3-122, HAR, bearing on such claim, If the CONTRACTOR fails to file
a termination claim within one year from the effective date of termination, the Agency
procurement officer may pay the CONTRACTOR, if at all, an amount set in accordance with
subparagraph 14d(3) below.

The Agency procurement officer and the CONTRACTOR may agree to a seltlement
provided the CONTRACTOR has filed a termination claim supported by cost or pricing data
submitted as required and that the setilement does not exceed the total Contract price plus
settlement costs reduced by payments previously made by the STATE, the proceeds of any
sales of goods and manufacturing materials under subparagraph 14¢, and the Contract price
of the performance not terminated.

Absent complete agreement under subparagraph 14d(2) the Agency procurement officer
shall pay the CONTRACTOR the following amounts, provided payments agreed to under
subparagraph 14d(2) shall not duplicate payments under this subparagraph for the following:

(A)  Contract prices for goods or services sccepted under the Contract;

(B)  Costs incurred in preparing to perform and performing the terminated portion of the
performance plus a fajr and reasonable profit on such portion of the performance,
such profit shall not include anticipatory profit or consequential damages, less
amounts paid or to be paid for accepted goods or services; provided, however, that if
it appears that the CONTRACTOR would have sustained a loss if the entire
Contract would have been completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the anticipated rate of loss;

<) Costs of settling and paying claims arising out of the termination of subcontracts or
orders pursuant to subparagraph 14b. These costs must pot include costs paid in
accordance with subparagraph 14d(3)(B);

(D} The reasonable settlement costs of the CONTRACTOR, including accounting, Jegal,
clerical, and other expenses reasonably necessary for the preparation of setflement
claims and supporting data with respect to the terminated portion of the Contract and
for the termination of subcontracts thereunder, together with reasonable storage,
transportation, and other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of this Contract, The total
sum to be paid the CONTRACTOR under this subparagraph shall not exceed the
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total Contract price plus the reasonable settlement costs of the CONTRACTOR
reduced by the amount of payments otherwise made, the proceeds of any sales of
supplies and manufacturing materials under subparagraph 14d(2), and the contract
price of performance not terminated.

(4 Costs claimed, agreed to, or established under subparagraphs 14d(2) and 14d(3) shall be in
accordance with Chapter 3-123 (Cost Principles) of the Procurement Rules.

a. Changes in scope. If any action or omission on the parf of the Agency procurement officer (which
term includes the designee of such officer for purposes of this paragraph 15) requiring performance
changes within the scope of the Contract constitutes the basis for a claim by the CONTRACTOR for
additional compensation, damages, or an extension of time for completion, the CONTRACTOR shal}
continue with performance of the Contract in compliance with the directions or orders of such
officials, but by so doing, the CONTRACTOR shail not be deemed to have prejudiced any claim for
additional compensation, darnages, or an extension of time for completion; provided:

() Written notice required. The CONTRACTOR shall give written notice to the Agency
procurement officer:

(A)  Prior to the commencement of the performance involved, if at that time the
CONTRACTOR knows of the occurrence of such action or omission;

(B)  Within thirty (30) days after the CONTRACTOR knows of the occurrence of such
action or omission, if the CONTRACTOR did not have such knowledge prior to the
commencement of the performance; or

(<) Within such further time as may be allowed by the Agency procurement officer in
writing.

(2) Notice content. This notice shall state that the CONTRACTOR regards the act or omission
as a reason which may entitle the CONTRACTOR to additional compensation, damages, or
an extension of time. The Agency procurement officer, upon receipt of such notice, may
rescind such action, remedy such omission, or take such other steps as may be deemed
advisable in the discretion of the Agency procurement officer;

*H Basis must be explained. The notice required by subparagraph 15a(1) describes as clearly as
practicable at the time the reasons why the CONTRACTOR believes that additional
compensation, damages, or an extension of time may be remedies to which the
CONTRACTOR is entifled; and

% Claim must be justified. The CONTRACTOR must maintain and, upon request, make
available to the Agency procurement officer within a reasonable time, detatled records to the
extent practicable, and other documentation and evidence safisfactory to the STATE,
justifying the claimed additional costs or an extension of time in connection with such
changes.

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR
from compliance with any rules or laws precluding any state officers and CONTRACTOR from
acting in coltusion ot bad faith in issuing or performing change orders which are clearly not within
the scope of the Contract.

c. Price adjustment. Any adjusiment in the price made pursnant to this paragraph shall be determined in
accordance with the price adjustment provision of this Contract.

16. Costs and Expenses. Any reimburseiment due the CONTRACTOR for per diem and transportation expenses
under this Contract shall be subject to chapter 3-123 (Cost Principles), HAR, and the following guidelines:
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a. Reimbursement for air transportation shall be for actual cost or coach class air fare, whichever is less.

b. Reimbursement for ground transportation costs shall not exceed the actual cost of renting an
intermediate-sized vehicle,

c. Unless prior written approval of the HOPA is obtained, reimbursemeni for subsistence allowance
(i.e., hotel and meals, etc.) shall not exceed the applicable daily authorized rates for inter-island or
out-of-state travel that are set forth in the current Governor's Executive Order authorizing adjustments
in salaries and benefits for state officers and employees in the executive branch who are excluded
from collective bargaining coverage.
i7. Pavment Procedures; Final Payy

a. Original invoices required. All payments under this Contract shall be made only upon submission by
the CONTRACTOR of original invoices specifying the amount due and certifying that services
requested under the Contract have been performed by the CONTRACTOR according to the Contyact,

b. Subieet to available funds, Such payments are subject to availability of funds and allotment by the
Director of Finance in accordance with chapter 37, HRS. Further, all payments shall be made in
accordance with and subject to chapter 40, HRS.

c. Frompt pavment.

) Any mopey, other than retainage, paid to the CONTRACTOR shall be disbursed to
subcontractors within ten (10) days after receipt of the money in accordance with the
terms of the subcontract; provided that the subcontractor has met all the terms and
conditions of the subcontract and there are no bona fide disputes; and

{2) Upon final payment to the CONTRACTOR, full payment to the subcontractor,
including retainage, shall be made within ten (10) days after receipt of the money;
provided that there are no bona fide disputes over the subcontractor's performance
under the subcontract.

d. Final payment. Final payment under this Contract shall be subject to sections 103~-53 and 103D-328,
HRS, which require a tax clearance from the Director of Taxation, State of Hawaii, and the Internal
Revenue Service, U.S. Department of Treasury, showing that all delinquent taxes, if any, levied or
accrued under state law and the Internal Revenue Code of 1986, as amended, against the
CONTRACTOR have been paid. Further, in accordance with section 3-122-112, HAR,
CONTRACTOR shall provide a certificate affirming that the CONTRACTOR has remained in
compliance with all applicable laws as required by this section.

18. Federal Funds. Ifthis Contract is payable in whole or in part from federal funds, CONTRACTOR agrees that,
as to the portion of the compensation under this Confract to be payable from federal funds, the
CONTRACTOR shall be paid only from such funds received from the federal government, and shall not be
paid from any other funds. Failwre of the STATE to receive anticipated federal funds shall not be considered
a breach by the STATE or an excuse for nonperformance by the CONTRACTOR.

19, Modifications of Contract.
a. In writing. Any modification, alteration, amendment, change, or extension of any term, provision, or
condition of this Contract permitted by this Contract shall be made by written amendment to this

Contract, signed by the CONTRACTOR and the STATE, provided that change orders shall be made
in accordance with paragraph 20 herein.

b, No oral modification. No oral modification, alteration, amendmeni, change, or extension of any
term, provision, or condition of this Contract shall be permitted,
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Agency procurement officer. By written order, at any time, and without notice to any surety, the
Agency procurement officer may unilaterally order of the CONTRACTOR:

(A}  Changes in the work within the scope of the Confract; and

®) Changes in the time of performance of the Contract that do not alter the scope of the Contract
work.

Adiustments of price or time for performaunce, If any modification increases or decreases the
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this
Contract, an adjustment shall be made and this Contract medified in writing accordingly. Any
adjustment in contract price made pursuant to this clause shall be determined, where applicable, in
accordance with the price adjustiment clause of this Coniract or as negotiated,

Cleim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder
shall be allowed if written modification of the Contract is not made prior to final payment under this
Contract,

Claims not barred. In the absence of 2 written contract modification, nothing in this clause shall he
deemed to restrict the CONTRACTOR'S right to pursue aclaim under this Contract or for abreach of
congract,

CPQ approval. If this is a professional services contract awarded pursuant to section 103D-303 or
103D-304, HRS, any modification, alteration, amendment, change, or extension of any ferm,
provision, or condition of this Contract which increases the amount payable to the CONTRACTOR
by at least $25,000.00 ot ten per cent (10%) of the initial contract price, whichever increase is higher,
must receive the prior approval of the CPO.

Tax clearance. The STATE may, at its discretion, require the CONTRACTOR to submit to the
STATE, prior to the STATE'S approval of any modification, alteration, amendment, change, or
extension of any term, provision, ot condition of this Contract, a tax clearance from the Director of
Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, showing
that all delinquent taxes, if any, levied or acerued under state law and the Internal Revenue Code of
1086, as amended, against the CONTRACTOR. have been paid.

Sole source contracts. Amendments to sole source contracts that would change the original scope of
the Contract may only be made with the approval of the CPO. Annual renewal of a sole source
contract for services should not be submitted as an amendment.

Change Order. The Agency procurement officer may, by a writien order signed only by the STATE, at any
time, and without notice to any surety, and subject to all appropriate adjustments, make changes within the
general scope of this Contract in any one or more of the following:

) Drawings, designs, or specifications, if the goods or services to be furnished are to be
speciatly provided to the STATE in accordance therewith;

) Method of delivery; or
%) Place of delivery.

Adiustments of price or {ime for performance, If any change order increases or decreases the
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this
Contract, whether or not changed by the order, an adjustment shall be made and the Contract
modified in writing accordingly. Any adjustment in the Contract price made pursuant to this
provision shall be determined in accordance with the price adjustment provision of this Confract,
Failure of the parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding
with the Coniract as changed, provided that the Agency procurement officer promptly and duly
makes the provisional adjustments in payment or time for performance as inay be reasonable. By
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22.

23.

proceeding with the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for
additional compensation, or any extension of time for completion.

b. Time peried for claim. Within ten (10) days after receipt of a written change order under
subparagraph 20a, unless the period is extended by the Agency procurement officer in writing, the
CONTRACTOR shall respond with a claim for an adjustment. The requirement for a timely written
response by CONTRACTOR cannot be waived and shall be a condition precedent to the assertion of
a claim.

c. Claim barred after final payment, Ne claim by the CONTRACTOR for an adjustment hereunder
sball be allowed if a written response is not given prior to final payment under this Contract.

d. Other claims not barred. In the absence of a change order, nothing in this paragraph 20 shall be
deemed to restrict the CONTRACTOR'S right to pursue 2 claim under the Contract or for breach of
coniract.

Price Adhistment.

a. Price adjustment. Any adjustment in the contract price pursuant to a provision in this Contract shall
be made in one or more of the following ways:

(1) By agreement on a fixed price adjustment before commencement of the pertinent
performance or as soon thereafter as practicable;

{2) By unit prices specified in the Contract or subsequently agreed upon;

3) By the costs attributable to the event or situation covered by the provision, plus appropriate
profit or fee, all as specified in the Contract or subsequently agreed upon;

(4 In such other manner as the partics may mutually agree; or

(5) In the absence of agreement between the parties, by a unilateral determination by the Agency
procurement officer of the costs attributable to the event or situation covered by the
provision, plus appropriate profit or fee, all as computed by the Agency procurement officer
in accordance with generally accepted accounting principles and applicable sections of
chapters 3-123 and 3-126, HAR.

b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any
price adjustments subject to the provisions of chapter 3-122, HAR.

Variation in_Quaptity for Definite Ouantity Contracts. Upon the agreement of the STATE and the
CONTRACTOR, the quantity of goods or services, ot both, if' a definite quantity is specified in {his Contract,
may be increased by a maximum of ten per cent (10%); provided the unit prices will remain the same except
for any price adjustments otherwise applicable; and the Agency procurement officer makes a written
determination that such an increase will either be inore economical than awarding another contract or that it
would not be practical to award another contract,

Changes in Cost-Reimby
provisions shall apply:

ement Contract. Ifthis Contract is a cost-reimbursement confract, the following
a, The Agency procurement officer may at any time by written arder, and without notice fo the sureties,
if any, make changes within the general scope of the Contract in any one or mere of the following:
(1) Description of performance (Attachment 1);
{2} Time of performance (i.e., hours of the day, days of the week, etc.);

3 Place of performance of services;

AG-008 Rev. 4/1.572009 11 DLNR-000459
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28,

26.

27.
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&) Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the STATE in accordance with the drawings, designs, or specifications;

{5) Methad of shipment or packing of supplies; or
(6) Place of delivery.

b. If any change causes an increase or decrease in the estimated cost of, or the time required for
performance of, any part of the performance under this Contract, whether or not changed by the
order, or otherwise affects any other terms and conditions of this Contract, the Agency procurement
officer shall make an equitable adjustment in the (1) estimated cost, delivery or completion schedule,
or both; (2) amount of any fixed fee; and (3) other affected terms and shall modify the Contract
accordimgly.

c. The CONTRACTOR must assert the CONTRACTOR'S rights to an adjustment under this provision
within thirty (30) days from the day of receipt of the written order. However, if the Agency
procurement officer decides that the facts justify it, the Agency procurement officer may receive and
act upon a proposal submitted before final payment under the Contract.

d Failure to agree to any adjustment shall be a dispute under paragraph 11 of this Contract. However,
nothing in this provision shall excuse the CONTRACTOR from proceeding with the Contract as
changed.

e. Notwithstanding the terms and conditions of subparagraphs 23a and 23b, the estimated cost of this

Contract and, if this Contract is incrementally funded, the funds allotted for the performance of this
Contract, shall not be inereased or considered to be increased except by specific written modification
of the Contract indicating the new contract estimated cost and, if this contract is incrementally
funded, the new amount alloited to the contract.

Confideniiality of Material,

a. All material given to or made available to the CONTRACTOR by virtue of this Contract, which is
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and
shall not be disclosed to any individual or organization without the prior written approval of the
STATE.

b. All information, dats, or other material provided by the CONTRACTOR fto the STATE shall he
subject to the Uniform Information Practices Act, chapter 92F, HRS.

Publicity. The CONTRACTOR shall not refer to the STATE, orany office, agency, or officer thereof, or any
state employee, including the HOPA, the CPO, the Agency procurement officer, or to the services or goods,
or both, provided under this Contract, in any of the CONTRACTOR'S brochures, advertisements, or other
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about the subject inatter of
this Contract shall be referred fo the Agency procurement officer.

Owmership Rights and Copyright, The STATE shall have complete ownership of all material, both finished
and unfinished, which is developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to
this Contract, and all such material shall be considered "works made for hire." All such material shall be
delivered to the STATE upon expiration or termination of this Contract. The STATE, in its sole discretion,
shall have the exclusive right to copyright any product, concept, or material developed, prepared, assemhled,
or conceived by the CONTRACTOR pursuant fo this Contract,

Liens and Warranties. Goods provided under this Contract shall be provided free of all liens and provided
together with all applicable warranties, or with the warranties described in the Contract documents, whichever
are greater.

12 DLNR-000460



28,

29,

30.

31,

32.

33.

; ords of the CONTRACTOR, The STATE may, at reasonable times and places, audit
the books and records of the CONTRACTOR, pmspectzve contractor, subcontractor, or prospective
subcontractor which are related fo:

a The cost or pricing datg, and
b. A state contract, including subcontracts, other than a firm fixed-price confract.

Cost or Pricing Data. Cost or pricing data must be subrnitted to the Agency procurement officer and timely
certified as accurate for contracts over $100,000 unless the contract is for a multiple-ierm or as otherwise
specified by the Agency procurement officer. Unless otherwise required by the Agency procurement officer,
cost or pricing data submission is not required for contracts awarded pursuant to competitive sealed bid
procedures.

If certified cost or pricing data are subsequently found to bave been inaccurate, incomplete, or noncurrent as
of the date stated in the certificate, the STATE is entitled to an adjusiment of the contract price, including
profit or fee, to exclude any significant sum by which the price, including profit or fee, was increased because
of the defective data. It is presumed that overstated cost or pricing data increased the contract price in the
amount of the defect plus related overhead and profit or fee. Therefore, unless there is a clear indication that
the defective data was not used or relied upon, the price will be reduced in such amount.

Audit of Cost or Pricing Data. When cost or pricing principles are applicable, the STATE may require an
audit of cost or pricing data.

Records Retention,

(H Upon any termination of this Contract or as otherwise required by applicable law,
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or electronic
form) of personal information received from the STATE.

{2) The CONTRACTOR and any subcontractors shall inaintain the files, books, and records that relate to
the Contract, including any personal information created or received by the CONTRACTOR on
behalf of the STATE, and any cost or pricing data, for at least thuee (3) years after the date of final
payment under the Contract. The personal information shail continue to be confidential and shall
only be disclosed as permitied or required by law. Afier the three (3) year, or longer retention period
as required by law has ended, the files, books, and records that contain personal information shail be
destroved pursuant to chapter 487R, HRS or returned to the STATE at the request of the STATE.

Antitrust Claims. The STATE and the CONTRACTOR recognize that in aciual economic practice,
overcharges resulting from antitrust violations are in fact usvally borne by the purchaser. Therefore, the
CONTRACTOR hereby assigns to STATE any and all clairas for overcharges as to goods and materials
purchased in connection with this Coniract, except as to overcharges which result from violations
commencing after the price is established under this Contract and which are not passed on to the STATE
under an escalation clause.

Patented Articles. The CONTRACTOR shall defend, indemnify, and hold harmless the STATE, and its
officers, employees, and agents from and against all lability, loss, damage, cost, and expense, including all
attorneys fees, and all claims, suits, and demands arising out of or resuiting from any claims, demands, or
actions by the patent holder for infringement or other improper or unauthorized use of any patented article,
patented process, or patented appliance in connection with this Contract. The CONTRACTOR shali be solely
responsible for correcting or curing to the satisfaction of the STATE any such infringement or improper or
unauthorized use, including, without limitation: (&) furnishing at no cost to the STATE a substitute article,
process, of appliance acceptable to the STATE, (b) paying royalties or other required payments to the patent
holder, (c) obtaining proper authorizations or releases from the patent holder, and (d) furnishing such security
to or making such arangements with the patent holder as inay be necessary to correct or cure any such
infringement or improper or unauthorized use.
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38.

39.
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41.

42.

AG-008 Rev. 4/1572009 14

Governing Law. The validity of this Coniract and any of its terms or provisions, as well as the rights and
duties of the parties to this Contract, shall be governed by the laws of the State of Hawaii. Any action at law
oF in equity to enforce or interpret the provisions of this Contract shall be brought in a state court of
competent jurisdiction in Honelulu, Hawaii.

Compliance with Laws, The CONTRACTOR shall comply with all federal, state, and county laws,
ordinances, codes, rules, and regulafions, as the same may be amended from time to fime, that in any way
affect the CONTRACTOR'S performance of this Contract.

Conflict Between General Conditions and Procurement Rules, In the event of a conflict between the General
Conditions and the procurement rules, the procurement rules in effect on the date this Contract became
effective shall control and are hereby incorporated by reference.

Entire Contract. This Contract sets forth all of the agreements, conditions, understandings, promises,
warranties, and representations between the STATE and the CONTRACTOR relative to this Contract, This
Contract supessedes all prior agreements, conditions, understandings, promises, warranties, and
represeniations, which shall have no further force or effect, There are no agreements, conditions,
understandings, promises, warranties, or representations, oral or written, express or implied, between the
STATE and the CONTRACTOR other than as set forth or as referved {0 herein,

Severability, Inthe event that any provision of this Contract is declared invalid or unenforceable by a court,
such mvalidity or unenforceability shall not affect the validity or enforceability of the remaining terms of this
Contract.

Waiver. The failure of the STATE to insist upon the strict compliance with any term, provision, or condition
of this Contract shall not constitute or be deemed {0 constitute a waiver or relinquistunent of the STATE'S
right to enforce the same in accordance with this Contract. The fact that the STATE specifically refers to one
provision of the procurement rules or one section of the Hawaii Revised Statutes, and does not include other
provisions or statutory sections in this Confract shall not constitute a waiver or relinguishment of the
STATE'S rights or the CONTRACTOR'S obligations under the procurement rules or stamtes.

Pollution Control. 1f during the performance of this Contract, the CONTRACTOR encounters a "release” or
a "threatened release” of a reportable quantity of a "hazardous substance,"” "pollutant,” or "contaminant” as
those terms are defined in section 128D-1, HRS, the CONTRACTOR shall immediately notify the STATE
and all other appropriate state, county, or federal agencics gs required by law. The Contractor shall take all
necessary actions, including stopping work, to avoid causing, contributing to, or making worse arelease of a
hazardous substance, polluiant, or contaminant, and shall promptly obey any orders the Environmental
Protection Agency or the staie Department of Health issues in response to the refease, Jn the event there is an
ensuing cease-work period, and the STATE determines that this Contract requires an adjustment of the time
for performance, the Contract shali be modified in writing accordingly.

Campaign Contributions, The CONTRACTOR is hereby notified of the applicability of 11-205.5, HRS,
which states that campaign confributions are prohibited ffom specified state or connty government contraciors
during the terms of their contracts if the contractors are paid with funds appropriated by a legislative body.

Confidentiality of Personal Information.

a. Definitions.
*Personal information" means an individeal's first name or first tnitial and last name in
combination with any one or more of the following data elements, when either name or data
elements are not encrypted:

(1) Social security number;

@ Driver's license number or Hawaii identification card number; or

DLNR-000462



(3) Account nurmber, credit or debit card number, access code, or password that would permit
aceess to an individual's fisancial information.

Personal information does not include publicly available information that is lawfully made
available to the general public from federal, state, or local governinent records.

"Technological safeguards” means the technology and the policy and procedures for use of the
technology to protect and control access to personal information.

b. Confidentiality of Material,

(1) All material given to or made available to the CONTRACTOR by the STATE by vistue
of this Contract which is identified as personal information, shall be safeguarded by the
CONTRACTOR and shall not be disclosed without the prior written approval of the
STATE.

{2} CONTRACTOR agrees not to retain, use, or disclose personal information for any
purpose other than as permitted or required by this Contract.

3) CONTRACTOR agrees to implement appropriate "technological safeguards” that are
acceptable fo the STATE to reduce the rigk of unauthorized access to personal
information.

4 CONTRACTOR shali report to the STATE in a prompt and complete manner any
security breaches involving personal information.

{5) CONTRACTOR agrees to mitigate, to the extent practicable, any harmfui effect that is
known to CONTRACTOR because of a use or disclosure of personal information by
CONTRACTOR in violation of the requirements of this paragraph.

{6) CONTRACTOR shall complete and retain a log of all disclosures made of personal
information received from the STATE, or personal information created or received by
CONTRACTOR on behalf of the STATE.

(1) CONTRACTOR certifies that all of its employees who will have access to the personal
information have completed training on security awareness topics relating to protecting
personal information.

{2) CONTRACTOR certifies that confidentiality agreements have been signed by all of its
employess who will have access to the personal information acknowledging that;

(A) The personal information collected, used, or maintained by the CONTRACTOR
will be treated as confidential;

(BY  Access to the personal information will be allowed only as necessary to perform
the Contract; and

(C)  Use of the personal information will be restricted to uses copsistent with the
services subject to this Contract.

d. Termination for Cause. In addition to any other remedies provided for by this Contract, if the

STATE learns of a material breach by CONTRACTOR of this paragraph by CONTRACTOR, the
STATE may at its sole discretion:
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Provide an opportunity for the CONTRACTOR to cure the breach or end the violation; or

immediately terminate this Contract,

In either instance, the CONTRACTOR and the STATE shall follow chapter 487N, HRS, with
respect to notification of a security breach of personal information.

e. Records Retention.

ey

2

AG-00R Rev. 4/152009

Upon any termination of this Contract or as otherwise required by applicable law,
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or
electronic form) of personal information received from the STATE.

The CONTRACTOR and any subconiractors shall maintain the files, books, and records
that relate to the Contract, including any personal information created or received by the
CONTRACTOR on behalf of the STATE, and any cost or pricing data, for at least three
{3) years after the date of final payment under the Contract. The personal information
shall continue to be confidential and shall only be disclosed as permitted or required by
law. After the three (3) year, or longer retention period as required by law has ended, the
files, books, and records that contain personal information shall be destroyed pursuant to
chapter 487R, HRS or returned to the STATE at the request of the STATE.
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STATE OF HAWAIL

CONTRACTOR'S ACKNOWLEDGMENT
STATE OF Haewai )
} §S.

City and COUNTY OF Honolulu )
Onthis W™ day of T\ , 2018 Lafore me appeared
Riki May Amano and NA , to me
known, to be the person(s) described in and, who, being by me duly swom, did say that he/she/they isfare
Rik! May Amano and NA of
, the

CONTRACTOR named in the foregoing instrument, and that he/she/they isfare authorized to sign said

instrument on behalf of the CONTRACIOR, and acknowledges that he/shefthey executed said
instrument as the free act and deed of the CONTRACTOR.

b8y
\\%‘ & @ ‘e!;’

Loa ¥ . Qehire
(Print Nenng}
¥ . Notary Public, Stats of Yawail
"t5gpn e My commission expires: _2 |03 l2014
Doc. Date: 3 |srlzoile #Pages: 5
Notary Name:} g0 ¥ Oghire \S%  Circuit
Doc. Dﬂscnptsen Spde o€ Youmii Condyack [or .
yieiiedeg,
(Pssien el Sorvces @f};r o “,
S,
S [ Wommy N 2
21l fame
Notary Signatute Date % e §
NOTARY CERTIFICATION Yy W S
”Ilau\i\
AG-009 Rev 725108 "@:5
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STATE OF HAWAII

CONTRACTOR'S ACKNOWLEDGMENT

STATE QF Hawai )
} 8.
City and COUNTY OF Honolulu )
Onthis  2\5% day of Yiarcly , 2016 pefore me appeared
Riki May Amano and N/A to me

known, to be the person(s) described in and, who, being by me duly sworn, did say that he/she/they is/are

Rikl May Amano and NA of
, the
CONTRACTOR named in the foregoing instrument, and that he/she/they isfare authorized to sign said

instrument on behalf of the CONTRACTOR, and acknowledges that he/she/they execuied said
instrument as the free act and deed of the CONTRACTOR.

‘\‘}Jﬁlill" |
\\\\ K. Q&&, "f’ ! i
> .*'i'““"’o‘?Q " ure)
S NovdRetay S'fgmp ot Seal) 7 \
s [ BB S Lava ¥ Oshive
= = {Print Namz)
- mﬁh B _5
2 %E_ w & Notary Public, State of _\\puwai)
¥ %)
P Aes My commission expires: 2 ! 32019
Doc. Date: Meveh 21 2016 #Pages: 2
* o
Notary Name: Lara ¥ -Oshivo \¢ Cirouit
Doc. Description:_Condracl.or's Standards of R
" o K, (-4
Condeet e e laration & :si't"‘m@;ﬁ%
Loy .S 0' -
$ Vnomre v %
=  FUBUC | =
3}3\"&{; T cwenMo S Z
: %o e 688 0 8
No Signature Date é,,&% ......... .§
NOTARY CERTIFICATION “toime OF W
DLNR-000466
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STATE OF HAWAIIL
CONTRACTOR'S

For the purposes of this declaration:
"Agency" meaus and includes the State, the legislature and its committees, all executive
departments, boards, commissions, committees, bureaus, offices; and all independent
commissions and other establishments of the state government but excluding the courts.

"Controlling interest” means an interest in a business or other undertaking which is sufficient in
fact to control, whether the interest is greater or less than fifly per cent (50%).
"Employee” means any nominated, appointed, or elected officer or employee of the State,
including members of boards, commissions, and commitices, and employees under contract to
the State or of the constitutional convention, but excluding legislators, delegates to the
constitutional convention, justices, and judges. (Section 84-3, HRS).
On behalf of Riki May Amano , CONTRACTOR, the
vadersigned does declare as follows:

1. CONTRACTOR [ is* [¢] is not a legislator or an employee or a business in which a legislator
or an employee has a controlling interest. (Section 84-15(a), HRS).

2. CONTRACTOR has not been represented or assisted personally in the matter by an individual
whe has been an employee of the agency awarding this Contract within the preceding two years
and who participated while so employed in the matter with which the Contract is directly
concerned, {Section 84-15(b), HRS).

3. CONTRACTOR has not been assisted or represented by a legislator or employee for a fee or other
compensation fo obtain this Contract and will not be assisted or represented by a legislator or
employee for a fee or other compensation in the performance of this Contract, if the legjslator or
employee had been involved in the development or award of the Contract. {Section 84-14 (d),
HRS).

4. CONTRACTOR has not been represented on matters related to this Contract, for a fee or other
consideration by an mdividual who, within the past twelve (12) months, has been an agency
employee, or in the case of the Legislature, a legislator, and participated wbile an employee or
legislator on matters related to this Contract. (Sections 84-18(b) and (¢), HRS).

CONTRACTOR understands that the Contract to which this document is attached is voidable on behalf
of the STATE if this Contract was entered into in violation of any provision of chapter 84, Hawaii
Revised Statutes, commonly referred to as the Code of Ethics, including the provisions which are the
source of the declarations above. Additionally, any fee, compensation, gift, or profit received by any
person as a result of a violation of the Code of Ethics may be recovered by the STATE.

CONTRACTOR »
* Reminder to Agency; If the "is" block is A
checked and if the Contract involives goads or By A":‘" e
services of a value in excess of 310,000, the (Signature)
Condract must be awarded by competitive Print Name  Riki 4\&3/ Amango
sealed bidding under section 103D-302, HRS, . . .
or a competitive sealed praposal under section Print Title A0 E. £ Rel 3
103D-303, HRS. Otherwise, the Agency may - ’
not award the Contract ualess it posts a notice Name of Contractor Riki May Amano

of its intent to award it and files 2 copy of the

notice with the State Ethics Commission.

(Section 84-15(s), HRS). Date _ 224 |20l

AG-01) Rev 1171572005
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Attachment - 51
STATE OF HAWAII

SCOPE OF SERVICES

CONTRACTOR will serve as the Administrative Hearing Officer on behalf of the Board of Land and Natural
Resources to perform the foltowing didies as required by Chaplers 81, 171 and 183C, Hawail Revised Statutes, and the
Hawaii Administrative Rules adopted thereunder, pertaining to the Contested Case Hearing Regarding Conservation
District Use Permit (CDUP) HA-3568 for the Thirly Meter Telescope at the Mauna Kea Science Reserve, Kache Mauka,
Hamakua District, island of Hawaif, TMK (3) 4-4-015:008:

1, Review stafl files and submittais related to previous Land Board procsedings in the case;
2. Conduct site visits of the subject and surrounding areas, if necassary,;

3. Conduct pre-hearing conferences, if necessary;

4, Conduct contested case hearings on the islands of Hawali and Oahu;

5. Draft and review minuie orders, briefs, motions and other filings as needed,

6. lssue a Hearing Officer's Draft Proposed Findings of Fact, Conclusions of Law, and Final Decision and Order (D&0) for
the contested case hesring;

7, Review and revise the proposed D&O with propositions and exceptions from parties, if necessary, and

8. lssue a Hearing Oflicer's Final Propesed Findings of Fact, Conclusions of Law, and Decision and Order, sublect to the
review and approval by the Land Board.

DLNR-000468
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Abtachment - 82
STATE OF BAWAT

COMPENSATION Al ENT SCHEDULE

All compariaations and reimbursements for legal services as an administrative hearing officer provided for under this
Contract shall apply an hourly rate of THREE HUNDRED SEVENTY FIVE DOLLARS ($375.00) for the aclual time
expended, subject to a limit of TWO HUNDRED THOUSAND DOLLARS ($200,000) for the {otal chargs.

CONTRACTOR shall submit a menthly invoice to the Depariment of Land and Natural Resources, Admiristrative
Procsedings Office, at 1151 Punchbowl Street, Room 130, Honelul, Hewal 36813,

BLNR-000469
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Attackment — 83
STATE OF HAWAIL

[E OF PERFORMAN

Perlormance of services by CONTRACTCR shall timely commence on the effeclive date of the Contract. All services shall
be completed by June 30, 2017, unless this Conlract is terminated as provided hersin this Contract.

If there are any circumstances that raquire an extension of this Contract, CONTRACTOR shall give a writien notice to
STATE at least thirly days prior to this infended completion date, which shali spacify the particular circumstances and the
extension required. 1t is expressly understoad that the Chairperson may, upon this written request of the CONTRACTOR
and far good cause, extend the terms of this Contract.

STATE persannel shall closely monitor the performance of the work by the CONTRACTOR for the duration of the Project,

DLNR-00047C
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Aftachment - 84
STATE OF HAWAI

CERTIFICATE OF EXEMPTION
FROM CIVIL SERVICE

1. By Heads of Departments Delegated by the Divector of the Department of Human Resourees
Development (“DHRD").*

Pursuant to a delegation of the authority by the Director of DHRD, I certify that the services to
be provided under this Confract, and the person(s) providing the services under this Contract are exexmpt
from the civil seryice, pursuant {o § 76-16, Hawaii Revised Statutes (FIRS).

() (¢t o 2/21/201 4

“Date) '

(‘Prmx Name)
Chairperson, Board of Land and Natural Resources
{Print Title)

* This part of the form may be used by all department heads and the heads of attached agencies to whom the Director
of DHRD expressly has delegated authority to certify § 76-16, HRS, civil service exemptions. The specific paragraph{s) of
§ 76-16, HRS, upon which an exemption is based should be noted in the comtract file. If an exemption is based on
§ 76-16{b){ 13}, the contract must meet the following conditiens:

{1} It involves the delivery of completed work or product by o during s specific time;
{2} There Is no employee-employer relationship; and
(3) The snthorfzed funding for the service is from other than the "A™ or personal services cost element.

NOTE: Not all attached agoncies have roveived a delegation under § 76-16{b)(15). If in doubt, attached agencies should
check with the Director of DHRE prior to certifying an exemption under § 76-16(b)(15). Authority to certify exemptions
nnder §§76-16(b}(2), and 76-16(b)}(12), HRS, has not been delegated; only the Director of DHRD may certify §§ 76-16(b)(2),
and

T6-16(h)(12) exemptions.

2, By the Director of DHRD, State of Hawaii.

I certify that the services to be provided under this Coniract, and the person(s) providing the
services under this Contract are exempt from the civil service, pursuant to §76-16, HRS.

{Signanme} {Date}

(Print Name)

{Prt Title, if designes of the Direstor of D@ﬁ

AG-014 Rev 6/26/2006 1
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Attrchment ~ 55
STATE OF HAWAII

SPECIAL CONDITIONS

The General Conditions are revised as follows:

1. Page 3, paragraphs 3{a) and (b) are delefed.

2. Page 3, paragraph 6(a)(3) is deleted.

3. Page 11, paragraph 22 is deleted.

4, Page 11, paragraph 23 is deleted.

5. Page 12, paragraph 25: The second sentence of paragraph 25 is deleted and replaced with
the following: "The CONTRACTOR may respond to media contacts in the course of her duties
as a hearings officer, e.g. requests for media coverage of the contested case hearing. All
other media contacts with the CONTRACTOR about the subject matter of this Contract shall
be referred to the Agency's communication manager.”

6. Page 12, paragraph 27 is deleted.

7. Page 13, paragraph 29 is deleted.

8. Page 13, paragraph 30 is deleted.

BLNR-000472
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EXHIBIT “B”



BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAII
IN THE MATTER OF ) Case No. BLNR-CC-16-002
)
A Contested Case Hearing Re Conservation ) MINUTE ORDER NO. 1;
District Use Permit (CDUP) HA-3568 for the )
Thirty Meter Telescope at the Mauna Kea ) EXHIBIT1;
Science Reserve, Kaohe Mauka, Hamakua )
District, Island of Hawaii, TMK (3) 4-4- ) CERTIFICATE OF SERVICE
015:009 )
)
MINUTE ORDER NO. 1

Notice is hereby given that Riki May Amano has been selected as the Hearing Officer in
the above-titled contested case, pursuant to §13-1-32, Hawai‘i Administrative Rules, and §
103D-304, Hawai‘i Revised Statutes. Judge Amano’s disclosure is attached as Exhibit I

Any comments on and objections to this appointment shall be filed no later than Apri] 15,
2016, 4:30 p.m. at DLNR Administrative Proceedings Office, 1151 Punchbowl Street, Room
130, Honolulu, Hawaii 96813.

DATED: Honolulu, Hawaii, March 31, 2016

L -

SUZANMNE D. CASE, Chairperson
Board of Land and Natural Resources




Case No. BLNR-CC-16-002
The undersigned hereby certifies that a copy of the following documents:
1. Minute Order No. 1, Dated March 31, 2016

Was duly served upon the following parties, by means of State Messenger or U.S. Mail, postage
prepaid, on April 1, 2016, at addresses below:

Julie H. China

Deputy Attorney General

Department of the Attorney General

465 South King Street, Room 300

Honolulu, Hawaii, 96813

COUNSEL FOR THE BOARD OF LAND AND NATURAL RESOURCES

Riki May Amano

1003 Bishop Street

Suite 11535, Pauvahi Tower
Honolulu, Hawai'i 96813
HEARING OFFICER

Richard N. Wurdeman

Attorney at Law

1003 Bishop Street, Suite 720

Honolulu, Hawaii 96813

ATTORNEY FOR MAUNA KEA ANAINA HOU; CLARENCE KUKAUAKAHI CHING;
FLORES-CASE ‘OHANA; DEBORAH J. WARD, PAUL K. NEVES; AND KAHEA: THE
HAWAIIAN ENVIRONMENTAL ALLIANCE

CARLSMITH BALL LLP

Ian L. Sandison

Timothy Lui-Kwan

Arsima A. Muller

1001 Bishop Street

American Savings Bank Tower, Suite 2160

Honoluiu, Hawaii 96813

ATTORNEYS FOR THE UNIVERSITY OF HAWATI'I AT HILO

DATED: Honolulu, Hawaii, April 1, 2016



{
BINC. LI
Administrative Proceedings Coordinator
Department of Land and Natural Resources




EXHIBIT “C”



Richard N. Wurdeman <rnwurdeman@rnwlaw.com>

minute order # 1

Wynhoff, Bill J <Bill.J. Wynhoff@hawaii.gov> Fri, Apr 1, 2016 at 2:.01 PM
To: "mwurdeman@rnwlaw.com" <rnwurdeman@rnwlaw.com>,
"isandison@carismith.com" <isandison@carlsmith.com>

Cc: "China, Julie H" <Julie.H.China@hawaii.gov>

Counsel

| enclose a courtesy copy of minute order number 1, being mailed to you
today. DLNR is doing a press release to inform the public.

Best regards,

William J. Wynhoff

Department of the Attorney General

Land Transportation Division

telephone: 808.587.2995

e-mall: bill j.wynhoff@hawaii.gov

R AR R Rk b R ot kR

Confidentiality Notice: This e-malil message, including any attachments, Is for the sole use of the intended recipient(s) and may
contain confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is prohibited.

If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.
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EXHIBIT “D”



RICHARD NAIWIEHA WURDEMAN
Atiorney at Law, A Law Corporation

Pauahi Tower, Suite 720, 1003 Bishop Street, Honolulu, Hawaii 96813
Telephone: (808) 536-0633 * Facsimile: (308) 536-0634
e-mail: rowurdeman@rowlaw.com

July 25, 2016

Harvey E. Henderson, Jr., Esq.
Department of the Attorney General
State of Hawaii

425 Queen Street

Honolulu, Hl 96813

RE: H.R.S. Chapter 92F Records Production Requests to Deputy
Attorney Generals William Wynhoff, Julie China, and Linda Chow

Dear Mr. Henderson:
Thank you for the most recent production.

In reviewing the most recent productions, it stil appears that large blocks
of time have not been accounted for through the productions to date. As |
indicated in my July 11, 2016 email to you, there do not appear fo be any emails
between the periods of about June 28, 2015 and early November of 2015 and
nothing during the month of December of 2015. The oral arguments were held
on August 27, 2015 before the Hawaii Supreme Court. The Hawaii Supreme
Court issued its decision on December 2, 2015.

There is also no copy of the email that was specifically referenced by the
Hawaii Trioune Herald of a June 29, 2015 email in which Mr. Wynhoff stated that
he found “potentially a reat home run.”

If these emails were produced previously, in part, to the Hawaii Tribune
Herald, could you please confirm why such emails have not been produced?
Also, please let me know if the above-referenced deputies have deleted emails
during the time blocks mentioned or for any periods of time. If there are specific
privileges referenced for any emails that were held back from production, could
you please provide specific information as to the nature of the emails, dates of
the emails, and all parties to each of the emails.



Harvey E. Henderson, Jr., Esq.
July 25, 2016
Page -2-

Finally, please provide the specific date on which Suzanne Case will
complete her production of records.

Thank you very much for your attention to these matters.

Very truly yours,




BOARD OF LAND AND NATURAL RESQURCES

STATE OF HAWAII

IN THE MATTER OF

A Contested Case Hearing Re
Conservation District Use Permit
(CDUP) HA-3568 for the Thirty Meter
Telescope at the Mauna Kea Science
Reserve, Kache Mauka, Hamakua
District, Island of Hawaii,

TMK (3) 4-4-015:009

Case No. BLNR-CC-16-002

CERTIFICATE OF SERVICE

)
)
)
)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICGE

The undersigned hereby certifies that on the date set forth below, a true and
correct copy of the foregoing document was served on the following parties by the

means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honoluly, HI 96813
michael.cain@hawaii.gov
Custodian of the Records

(original + digital copy)

Judge Riki May Amano (Ret.)
rma3cc@yahoo.com
Hearing Officer

William J. Wynhoff, Esq.

Julie H. China, Esq.
julie.h.china@hawaii.gov
bill.i.wynhoff@hawaii.gov
Counsel for the Board of Land
and Natural Resources

fan Sandison, Esq.

Timothy Lui-Kwan, Esq.
isandison@carismith.com
tiuikwan@carlsmith.com

Counsel for the applicant University
Of Hawali'i af Hilo

J. Douglas Ing, Esq.

Ross T. Shinyama, Esq.
douging@wik.com
rshinyama@wik.com
Counsel for TMT Infernational
Observatory, LLC

Lincoln §.T. Ashida, Esq.
Newton J, Chu, Esq.
isa@torkildson.com
nic@torkildson.com

Counsel for Perpetuating Unique
Educational

Opportunities (P.U.E.O}




Harry Fergerstrom
hankhawaiian@yahoo.com

Richard L. DelLeon
kekaukike@msn.com

Mehana Kihoi
uhiwai@live.com

C.M. Kaho'okahi Kanuha
kahookahi@amail.com

Joseph Kuali'l Lindsey Camara
kualiic@hotmail.com

J. Leina‘ala Sleightholm
leina.ala.s808@gmail.com

Stephanie-Malia Tabbada
s.tabbada@hawaiiantel.net

William Freitas
pohaku7 @yahoo.com

Tiffnie Kakalia
tiffniekakalia@gmail.com

Glen Kila
makakila@gmail.com

Brannon Kamahana Kealoha
brannonk@hawaii.edu

Maelani Lee
maelanilee@yahoo.com

Lanny Alan Sinkin
lanny.sinkin@gmail.com
Representative for The Temple of Lono

Kalikolehua Kanaele
akulele@yahoo.com

Cindy Freitas
hanahanai@hawail.rr.com

Dwight J. Vincente
2608 Ainaloa Drive
Hilo, Hi 96720-3538

DATED: Honoluiu, Hawaii, July 26, 2016.

NCHARD NAFVIERA WURDEMAN



