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TMT International Observatory, LLC (“T10”), by and through its undersigned counsel,

hereby submits this hearing memorandum to provide background on the applicable standard for

the admissibility of evidence at this administrative agency contested case hearing.

As discussed in detail below, it is well-established under Hawaii law that evidence

presented at administrative agency contested case hearings are not subject to the formal rules of

evidence. and hearing officers may admit and consider all evidence, limited only by



considerations of relevancy, materiality and repetition, and policies relating to settlement
discussions and recognized privileges.

As the Hawaii Supreme Court has recognized, “The rules of evidence governing
administrative hearings are considerably more relaxed than those governing judicial proceedings.

This is due in part [because of] the absence of a jury.” Price v. Zoning Bd. of Appeals, 77

Hawaii 168, 176 n.8, 883 P.2d 629, 637 n.8 (1994) (emphasis added) (citing 4 J. Stein, G.
Mitchell & B. Mezines, Administrative Law § 22.01 (1994)).
The Hawaii Administrative Procedure Act (Hawaii Revised Statutes (“HRS”) Chapter

91) governs all agency procedures, including administrative contested case hearings. Hawaii
Revised Statutes § 91-10 provides that administrative agencies conducting contested case
hearings have substantial latitude to receive “any” evidence, subject only to statements made in
conjunction with settlement discussions, agency rules for the exclusion of irrelevant and unduly
repetitious evidence, and the recognized rules of privilege:

Except as provided in section 91-8.5 [relating to mediation

statements and settlement offers], any oral or documentary

evidence may be received, but every agency shall as a matter of

policy provide for the exclusion of irrelevant, immaterial, or

unduly repetitious evidence and no sanction shall be imposed or

rule or order be issued except upon consideration of the whole

record or such portions thereof as may be cited by any party and as

supported by and in accordance with the reliable, probative, and

substantial evidence. The agencies shall give effect to the rules of

privilege recognized by law.

Haw. Rev. Stat. § 91-10(1) (emphasis added).'

" Consistent with the administrative procedures act, the administrative rules governing
procedures before the Board of Land and Natural Resources broadly provide that the presiding
officer in a contested case hearing “may exercise discretion in the admission or rejection of
evidence and the exclusion of immaterial, 1rrelevant, or unduly repetitious evidence as provided
by law with a view of doing substantial justice.” Haw. Admin. R. § 13-1-35.



In construing the Hawaii Administrative Procedure Act (and specifically, HRS § 91-10),
the Hawaii Supreme Court noted that the act’s mandate that “[a]ny oral or documentary evidence

may be received” by an agency must be liberally construed. Dependents of Cazimero v. Kohala

Sugar Co., 54 Haw. 479, 482, 510 P.2d 89, 92 (1973). The court observed that the legislative
history of the administrative procedure act also supported the liberal admission of evidence, as
the history indicated “that the direction chosen [by the Legislature] was towards the admission of

any and all evidence [in administrative hearings] limited only by considerations of relevancy,

materiality and repetition.” Id. at 482-83, 510 P.2d at 92 (emphasis added).

The court further observed that the analogous federal statute (which served as a model for
the Hawaii statute) was intended to “free administrative agencies from the bounds of any
technical rules of evidence,” and was also intended to permit agencies to “admit evidence that
would have been inadmissible in common law trials,” including hearsay.” Id. at n.10. The court
instructed that when an agency is faced with “evidence of doubtful admissibility, it is preferable
that it allow the admission of such evidence,” for the practical reason of permitting all evidence
to be available in the record in the event of appellate review. 54 Haw. at 482, 510 P.2d at 93.

The liberal standard of the admissibility of evidence in administrative hearings is also
reflected in the established rule that even when ostensibly irrelevant or incompetent evidence is
admitted during a hearing, the admission of such evidence alone is not grounds for reversal if
there 1s “‘substantial evidence in the record to sustain the agency’s determination” and the

aggrieved party is not prejudiced. Shorba v. Board of Education, 59 Haw. 388, 398, 583 P.2d

313-19 (1978). Stated another way, unless an aggrieved party can show prejudice resulting from

2 See, also Price, 77 Haw. at 176, 883 P.2d at 637 (noting that the “rules of evidence in
administrative hearings. unlike those applicable to judicial proceedings, allow admission of
hearsay evidence.”)
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the admission of ostensibly irrelevant or incompetent evidence, admission of such evidence
alone is not grounds for reversal. 1d.’

Based on the foregoing, T1O requests that the well-established standards for the
admissibility and consideration of evidence in administrative agency contested case hearings be
applied to this proceeding as stated herein.

DATED: Honolulu, Hawaii, October 19, 2016.

AN OUGLA%A
ROSS T. SHIN
SUMMER H. KAIAWE
Attorneys for

TMT INTERNATIONAL
OBSERVATORY, LLC

® Shorba is instructive in this regard. In connection with a school board’s hearing on a teacher’s
termination for violation of the board’s rule on corporal punishment, the Hawaii Supreme Court
determined that the admission of improper evidence of a teacher’s alleged incompetency did not
result in prejudice where (1) the board did not rely on such improper evidence, and (2) the record
included substantial evidence of teacher’s violation of the board’s rule on corporal

punishment. Id. at 398-399, 583 P.2d at 319-320.

4



BOARD OF LAND AND NATURAL RESOURCES

Contested Case Hearing Re Conservation
District Use Application (CDUA) HA-3568
for the Thirty Meter Telescope at the Mauna
Kea Science Reserve, Ka‘ohe Mauka,
Hamakua, Hawai‘l, TMK (3) 4-4-015:009

STATE OF HAWAI‘1

CERTIFICATE OF SERVICE

BLNR Contested Case HA-16-002

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the attached document was served upon the following

parties by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honolulu, H1 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

Tan Sandison, Tun Lui-Kwan, John
P. Manaut, Lindsay N. McAneeley
1001 Bishop Street

ASB Tower, Suite 2200

Honolulu, HI 96813
1sandison{@carismith.com
tluitkwan@carlsmith.com
jpm@carlsmith.com
lmcaneeley@carlsmith.com
Counsel for the Applicant University
of Hawai ‘i ar Hilo

Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauahi Street, Suite 312

Hilo, HI 96720-3084
Isat@torkildson.com
njc(@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEQ)

Office of Conservation and
Coastal Lands
dinr.maunakea@hawaii.gov

Harry Fergerstrom
P.O. Box 951
Kaurtistown, HI 96760

Lanny Alan Sinkin

P.O.Box 944

Hilo, H1 96721
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

Richard L DeLeon

140 Manino Cir Apt 101
Kihei, HI 96753
kekaukike@msn.com

J. Leina'ala Sleightholm
P.O. Box 383035
Waikoloa, HI 96738
leinaala.mauna(@gmail.com

Joseph Kualii Lindsey Camara
kuahicfhotimail.com

Mehana Kihoi

PO Box 393
Honaunau, HI 96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha
77-6504 Maile St

Kailua Kona, HI 96740
kahookahi@gmail.com

Maelani Lee

PO Box 1054

Waianae, HI 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, HI 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada
P O Box 194,

Naalehu, HI 96772
s.tabbada(@hawaiiantel.net

Dwight J. Vicente
2608 Ainaola Drive
Hilo, Hawaiian Kingdom



Richard N. Wurdeman

Attorney at Law

1003 Bishop Street, Suite 720
Honolulu, HI 96813
RNWurdeman@RNWLaw.com
Counsel for the Petitioners Mauna
Kea Anaina Hou, Clarence
Kukauakahi Ching, Flores-Case
‘Ohana, Deborah J. Ward, Paul
K. Neves, and Kahea: The
Environmental Alliance

William Freitas

PO Box 4650

Kailua Kona, HI 96745
pohaku7{@yahoo.com

Flores-Case ‘Ohana
E. Kalam Flores
ekflores@hawaiiantel.net

Paul K. Neves
kealiikea(@yahoo.com

DATED: Honolulu, Hawaii, October 19, 2016.

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, HI 96792
brannonk@hawaii.edu

Tiffnie Kakalia

549 E. Kahaopea St.

Hilo, H1 96720
tiffniekakalia@gmail.com

Kealoha Pisciotta and Mauna Kea
Anaina Hou
keomatvg@gmail.com

B. Pualani Case
puacase(@hawailantel.net

Yukiin Aluli, Esq.

415-C Uluniu Street

Kailua, Hawaii 96734
yuklin(@kailualaw.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

%,

Glen Kila

89-530 Mokiawe Street
Wailanae, H1 96792
makakila@gmail.com

Cindy Freitas

PO Box 4650

Kailua Kona, H1 96745
hanahanai(@hawaii.rr.com

Clarence Kukauakahi Ching
kahiwal(@cs.com

Deborah J. Ward
cordylinecolor@gmail.com

Dexter K. Kaiama, Esq.

111 Hekili Street, #A1607

Kailua, Hawan 96734
cdexk@hotmail.com

Co-Counsel for Petitioner
KAHEA: The Hawatian
Environmental Alliance, a domestic
non-profit Corporation

T\ DOUGLAS WG
ROSS T. SHINYA

SUMMER H. KATIAWE
Attorneys for TM'T International Observatory LL.C

[\



