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Appellees.

ORDER GRANTING APPELLEES UNIVERSITY_ OF ﬂAWAI‘I AND
UNIVERSITY OF HAWAI‘I INSTITUTE FOR ASTRONOMY’S MOTION
TO DISMISS APPEAL FILED OCTOBER 20, 2009
Appellees University of Hawai‘i and University of Hawai‘i Institute for
Astronomy’s Motion to Dismiss Appeal, filed ex officio herein on October 20, 2009
(“University’s Motion to Dismiss™), was heafd on December 9, 2009 before the
Honorable Glenn S. Hara. Colm A. Yost, Esq appeared for Appellants/ Petitioners
Mauna Kea-Anaina Hou, Royal Order of Kamehameha 1, Sierra Club, Hawai‘i Chapter,
KAHEA and Clarence Ching. Julie H. China, Esq. appeared for Appellee Board of
Land and Natural Resources (“BLNR"). Lisa Wdods Munger, Esq; and Lisa A. Bail,
Esq. appeared for Appellees University of Hawai‘i and University of Hawai‘i Institute
for Astrondmy (“University™). The Court having considered the written submiasione,
* oral argument and applicable law grants the University’s Motion to Dismiss in its |
entirety and finds as follows: | |
1. - This case is presented as an appeal from the decisioh of the BLNR
on April 9, 2008, following public hearihgs_on April 8 and 9, 2009, to accept ahd approve
the Un1vers1ty s then proposed Comprehenswe Management Plan (“CMP”) covering

- areas of the Mauna Kea mountam on the Island of Hawai‘i that are under lease or control



by the University and the decision of the BLNR denymg Appellant’s request for a
contested case hearmg on the adoptlon of the CMP. In paragraph 48 of the Appellant’s
Statement of the Case ﬁlcd on October 1, 2009, 1t is stated this court has jurisdiction to
hear this appeal from an agency action pﬁrsuént to Hawaii Revised Statutes § 91-14,
2. On Octpbér 20, 2009? the University filed a motion to dismiss appeal

on the grounds that this Circuif Co_ﬁrt lacked ji:ti.'é}diction to entertain the appeal.

| 3. This Court finds that the discussion, aﬁalysis and holding in Aha Hui
Malama O Kani&kapupu V. and Use Commission, 111 Haw. 124, 13§ P.3d 712 (2006)
(“Kaniaka?upu”) dispositivé of the j;llrisdictiopal issues raised by fhe instant motion té
dismiss. In this case the Supreme Court stated:

~“HRS § 91-14(a) prov1des the means by Wthh judicial
review of administrative contested cases can be obtained.
Among its prerequisites, the section requires that a contested
case must have occurred before appellate jurisdiction may be
exercised.” Pele Defense Fund v. Puna Geothermal Venture,
77 Hawai’i 64, 67, 881 P.2d 1210, 1213 (1994) (citation
omitted). HRS § 91-1(5) (1993) defines a “contested case™ as
" “a proceeding in which the legal rights, duties, or privileges
of specific parties are required by law to be determined after
an opportunity for agency hearing.” » HRS § 91-1(6) (1993),
in turn, defines an “agency hearmg” as “such hearing held by
an agency immediately prior to a judicial review of a
contested case as provided in section 91-14.” Thus, “[a]
contested case is an agency hearing that 1) is required by law
and 2) determines the rights, duties, or privileges of specific .
parties.” Pub. Access Shoreline Hawai’i v. Hawai’i County
Planning Comm’'n, 79 Hawai’i 425, 431, 903 P. 2d 1246, 1252
(1995) (internal quotation marks and citation omitted)
(emphasis added) [hereinafter, PASH].

Kaniakapupu, 111 Haw. at 132, 139 P.3d at 720.



4, The Supreme Court further stated that, “In order for an agency
hearing to be ‘required by law;’ it Inay be required by ( l) agency rule, (2) statute, or
3) constitutional due process.” Kaniakapupu, 111 Haw. at 132, 139 P.3d at 720.
Pursuant to Hawaii Administrative Rule_s (“HAR”™) §§ 13-5-30 and 40 a public hearing on
the Board’s acceptance and approval of the CMP was raquired and held by BLNR. The
hearing was thus “required by law.,”

5. A further requirement for detérmining whether a contested case
hearing is required, however, is wh'ether. the hearing determines the rights, duties, or
privileges nf specific parties. Thé ’hearing ‘held»vfor' the acceptance and approval of the
CMP did not determine the 'ri‘gh'ts duties nr privileges of the Appellants. Appellants have
failed to meet their burden of showing that their rights; duties and privileges have been
adversely affected by the adoptlon of the CMP Speclﬁcally, the court finds that the
Appellants’ participation in Civil No. 04—1-397, Third Clrcult Court, State of Hawai‘i, did
not endow them with any special or-other interest in this BLNR proceeding relating to the
CMP that rose to the level of entitling them to a contested case hearing as to_the. |
acceptance and adoption of the CMP.

6..  The court also finds the adoption of the CMP is not a preliminary
ruling of the nature that deferral of review pendmg enn'y of a subsequent final decmon
- would deprive the Appellants of adequate rehef If no further action is taken on the
CMP, and it remains an unimplemented plan, this court cannot discern how the

Appellants’ rights, duties and privileges would be affected. It may be that a future



\

implementation of the CMP might trigger a requirement for a contested case, but the
ac;tion of the BLNR in accepting and approving the CMP in and of itself does no% do so. |
Thus, the BLNR decision on April 9 accepting and approving the CMP is: (1) not a ﬁnal‘
BLNR decision and order in a contested: case heéring or a preliminary ruling of the nature
that deferral of rcview'pendixig enfry ofa subséq;;eﬁt final decisibn would deprive the
Appellants of adequate relief, reqﬁiring a contested case hearing; (2) not appealable under
H.R.S. § 91-14; and (3) this court hasv no jurisdiction to hear the instant appeal.

7. Asto the issue of BLNR’s denial of the Appellants’ application for a
contested case hearing on the édoption of the CMP, one of _the' holdings m Kaniékaéupu
is that if the circuit court has no jurisdiction to hear an agency appeal under H.R.S. § 91-
14, it may not consider whether to-r_evicw' an agéncy‘ decision to deny a reéuest fora
contested case hearing. Kaniakap'upu, 111 Haw. at 134-37, 139 P.3 d at 722-25. |

8.  The Univérs‘ity’s Motion to Dismiss Appeal filed on October 20,

2009 is hereby granted.

DATED: Hilo, Hawai‘i, ___ 4 27 201p
GLENN S, HARA {SEAL]
~ TUDGE OF THE ABOVE-ENTITLED COURT

Mauna Kea Anaina Hou, et al. v. Board of Land and Natural Resources, et al.
Civil No. 09-1-336 (Agency Appeal)

~ Order Granting Appellees University of Hawai‘i and University of Hawai‘i

Institute for Astronomy’s Motion to Dismiss Appeal Filed October 20, 2009




APPROVED AS TO

COLIN A. YOST, ESO.
MICHAEL R. CRUISE, ESQ.

Attorneys for Appellants/Petitioners

Z &

%‘B?ENNETT, ESQ.
) CHINA, ESQ.

ke

Attorney for Defendants | ' :
BOARD OF LAND AND NATURAL RESOURCES

Mauna Kea Anaina Hou, et al, v. Board of Land and Natural Resources, et al.
Civil No. 09-1-336 (Agency Appeal)
Order Granting Appellees University of Hawai‘i and University of Hawai‘i
Institute for Astronomy’s Motion to Dismiss Appeal Filed October 20, 2009




