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UNIVERSITY OF HAWAI‘I AT HILO’S SUPPLEMENTAL MOTION TO
ADMIT EXHIBITS AND WRITTEN DIRECT TESTIMONY INTO EVIDENCE
AND OBJECTION TO ADMISSION OF CERTAIN EXHIBITS
AND WRITTEN DIRECT TESTIMONY

The University of Hawai‘i at Hilo (“University”), through its counsel Carlsmith Ball
LLP, submits its Supplemental Motion to Admit Exhibits and Written Testimony Into Evidence
(“Supplemental Motion”) and Objection to Admission of Certain Exhibits and Written Direct
Testimony (“Objection”). This motion is made pursuant to Hawai‘i Administrative Rules

(“HAR”) §§ 13-1-32, 34, and 35.
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BOARD OF LAND AND NATURAL RESOURCES
STATE OF HAWAI‘I
IN THE MATTER OF Case No. BLNR-CC-16-002

Contested Case Hearing Re Conservation MEMORANDUM IN SUPPORT
District Use Application (CDUA) HA-3568 for
the Thirty Meter Telescope at the Mauna Kea
Science Reserve, Ka‘ohe Mauka, Hamakua,
Hawai‘i, TMK (3) 4-4-015:009

MEMORANDUM IN SUPPORT

On January 17, 2017, the University of Hawai‘i at Hilo (“University”) filed its Motion to
Admit Exhibits and Written Direct Testimony Into Evidence; Memorandum in Support of Motion
[Doc. 442] (“Motion”), in order to move into evidence the written direct testimony (“WDT”) of
the University’s witnesses, the exhibits introduced through the University’s WDT, and those
exhibits introduced by the University during the hearing. Mem. in Supp. at I. The University
also reserved the right to supplement the Motion based on additional evidence presented during
cross-examination and rebuttal testimony. Mem. in Supp. at 7.

The University, as Applicant, was the first party to put on its direct case in the above-
captioned matter and rested on December 13, 2016. Since that time, the University introduced a
number of exhibits through cross-examination of witnesses that were presented after the
Uni.versity closed its direct case. Accordingly, the University moves to admit the following

additional evidence:

Exhibits

Ex. No. | Description

A-130 | Hawaiian Antiquities (Moolelo Hawaii) by David Malo 1898

A-131 | Email from E.Kalani Flores to Mishalla Spearing Re Thirty Meter Telescope CIA
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A-132 | DLNR Adoption of Chapter 13-276 HAR October 31, 2001

A-133 | Minutes Regular Meeting Mauna Kea Mgt Board November 25, 2014

A-134 | EIS Preparation Notice

A-134a | Federal Register Vol. 76 No.207 October 26, 2011 ‘

A-135 | Introduction and Distribution of Ochetellus glaber in the Maunakea Forest Reserve

A-136 | Mauna Kea Management Board (MKMB) Environmental Committee

A-137 | Correspondence from State Historic Division to Office of Conservation and Coastal
Lands, December 1, 2010

A-138 | Final Report, Burial treatment plan for burial sites in the Mauna Kea Science Reserve
and the Mauna Kea Access Road Corridor, Kaohe Ahupuaa, Hamakua District, Island
of Hawaii

A-138a | Cultural descendant recognition of unidentified human skeletal remains located at
Mauna Kea Science Reserve and the Mauna Kea Access Road Corridor

A-139 | Correspondence from DLNR to Pacific Consulting Services, July 11, 2014

A-140 | Appendix A Documentation of Potential historic properties

A-141 | Historic preservation mitigation plan in support of construction of the Thirty Meter
Telescope in the Astronomy Precinct on Mauna Kea

A-142 | Final Report, Archaeological monitoring plan in support of construction of the Thirty
Meter Telescope in the Astronomy Precinct on Mauna Kea

A-143 | Correspondence from State Historic Preservation Division to Pacific Consulting
Services, April 24, 2013

A-144 | Kahu Ku Mauna Council (KKMC) guidelines

A-144a | Keahi Tajon’s application to be a member of KKMC

A-145 | October 13, 2010 KKMC meeting minutes

A-146 | May 19, 2010 MKMB meeting minutes and KKMC council statement to MKMB re
support/nonsupport of TMT

A-147 | Brian Cruz Mauna Kea 2 Hours

A-148 | Initial Draft Cultural Impact Assessment - Appendix D of Volume 2 of the Draft
Environmental Impact Statement for the Thirty-Meter Telescope Project

A-148a | Volume 1 of the Draft Environmental Impact Statement for the Thirty-Meter
Telescope Project

A-149 | Brian Cruz Unemployment Insurance Division Decision

A-150 | 2017-02-03 Environment Hawai‘i Article (Sierra Club Director Makes Several
Dubious Assertions)

A-151 | 2011-03-30 KAHEA Ltr. to S.Lemmo

A-152 | 1995-06-02 Ka La Hui Hawaii Ltr. to M.Wilson & D.Hall re Cultural Review

A-153 |1 1995-07-06 DLNR Ltr. to M.Trask re Proposal for Cultural Review

A-154 | 1997-02-04 Sierra Club Ltr. to M.Soloman re Legislative Audit
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A-155 | 1997-05-22 DLNR Litr. to N.Ho re Legislative Audit

A-156 | September 2003 CWRM North and South Kona Ground-Water Conditions Study

A-157 | Photo (rocks blocking road 1)

A-158 | Photo (rocks blocking road 2)

A-159 | Photo (ahu on road)

In support of the admission of the above-listed exhibits, the University incorporates by
reference the legal arguments made in its Motion. The supplemental evidence presented by the
University is relevant, material, and is not privileged or unduly repetitious, and is therefore
admissible under the broad standard of admissibility of evidence in administrative hearings set
forth in Hawai‘i Revised Statutes (“HRS”) § 91-10(1).'

The University also objects to the admission of evidence by other parties that (1) does not
meet the admissibility standard of HRS § 91-10(1); (2) is immaterial, irrelevant, or unduly
repetitious; (3) was not introduced through the written direct testimony of any witness; (4) was
not testified to by a witness at the hearing; or (5) was submitted by parties after the close of
testimony on March 2, 2017 and not testified to by any witness at the hearing.

Based on the foregoing, the University respectfully requests the Hearing Officer to grant
the Motion and this Supplemental Motion and to exclude the evidence that does not meet the

admissibility criteria set forth above.

' HRS § 91-10(1) provides:
Except as provided in section 91-8.5, any oral or documentary evidence may be
received, but every agency shall as a matter of policy provide for the exclusion of
irrelevant, immaterial, or unduly repetitious evidence and no sanction shall be
imposed or rule or order be issued except upon consideration of the whole record
or such portions thereof as may be cited by any party and as supported by and in
accordance with the reliable, probative, and substantial evidence. The agencies
shall give effect to the rules of privilege recognized by law][.]

2 Because the transcripts of the evidentiary hearings are not completed, specific exhibits to
which the University objects could not be identified at the time that this Supplemental Motion
was filed. As such, the University makes this general objection to any exhibits and written direct
testimony that do not meet the criteria set forth above, and reserves the right to object further.
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BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAI‘I

IN THE MATTER OF Case No. BLNR-CC-16-002
Contested Case Hearing Re Conservation CERTIFICATE OF SERVICE
District Use Application (CDUA) HA-3568 for :
the Thirty Meter Telescope at the Mauna Kea
Science Reserve, Ka‘ohe Mauka, Hamakua,
Hawai‘i, TMK (3) 4-4-015:009

"CERTIFICATE OF SERVICE

The undersigned certifies that the above-referenced document was served upon the

following parties by email unless indicated otherwise:

DLNR Office of Conservation and Coastal
Lands (“OCCL”)
dinr.maunakea@hawaii.gov

DAVE M. LOUIE, ESQ.

CLIFFORD K. HIGA, ESQ.

NICHOLAS R. MONLUX, ESQ.

Kobayashi Sugita & Goda, LLP
dml@ksglaw.com

ckh@ksglaw.com

nrm@ksglaw.com

Special Deputy Attorneys General for
ATTORNEY GENERAL DOUGLAS S. CHIN,
THE DEPARTMENT OF THE ATTORNEY
GENERAL, and DEPUTY ATTORNEYS
GENERAL IN THEIR CAPACITY AS
COUNSEL FOR THE BOARD OF LAND AND
NATURAL RESOURCES and HEARING
OFFICER
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MICHAEL CAIN

Office of Conservation and Coastal Lands
1151 Punchbowl Street, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov

Custodian of the Records

(original + digital copy)

WILLIAM J. WYNHOFF, ESQ.
Deputy Attorney General
bill.j.wynhoff@hawaii.gov

Counsel for the BOARD OF LAND AND
NATURAL RESOURCES




J. DOUGLAS ING, ESQ.
douging@wik.com

ROSS T. SHINYAMA, ESQ.
rshinvama@wik.com

SUMMER H. KAIAWE, ESQ.
skaiawe@wik.com

Watanabe Ing LLP

Counsel for TMT INTERNATIONAL
OBSERVATORY, LLC

JOSEPH KUALII LINDSEY CAMARA
kualiic@hotmail.com

HARRY FERGERSTROM
P.O. Box 951

Kurtistown, HI 96760
hankhawaiian@yahoo.com
(via email & U.S. mail)

WILLIAM FREITAS
pohaku7@yahoo.com

TIFFNIE KAKALIA
tiffniekakalia@gmail.com

BRANNON KAMAHANA KEALOHA
brannonk@hawaii.edu

GLEN KILA
makakila@gmail.com

JENNIFER LEINA‘ALA SLEIGHTHOLM

leinaala.mauna@gmail.com
leina.ala.s808@gmail.com

LANNY ALAN SINKIN
lanny.sinkin@gmail.com
Representative for the Temple of Lono

MAUNA KEA ANAINA HOU
¢/o Kealoha Pisciotta
keomaivg@egmail.com
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LINCOLN S.T. ASHIDA, ESQ.
Isa@torkildson.com

NEWTON J. CHU, ESQ.
njc@torkildson.com

Torkildson, Katz, Moore, Hetherington &
Harris

Counsel for PERPETUATING UNIQUE

EDUCATIONAL OPPORTUNITIES (PUEO)

DWIGHT J. VICENTE
2608 Ainaola Drive

Hilo, HI 96720-3538
dwightjvicente@gmail.com
(via email & U.S. mail)

RICHARD L. DELEON
kekaukike@msn.com

CINDY FREITAS
hanahanai@hawaii.rr.com

C. M. KAHO‘OKAHI KANUHA
kahookahi.kukiaimauna@gmail.com

KALIKOLEHUA KANAELE
akulele@yahoo.com

'MEHANA KIHOI

uhiwai@live.com

STEPHANIE-MALIA:TABBADA
s.tabbada@hawaiiantel.net

~ DONNA H. KALAMA, ESQ.

Deputy Attorney General
donna.h kalama@hawaii.gov

Counsel for the Honorable DAVID Y. IGE, and

BLNR Members SUZANNE CASE and .
STANLEY ROEHRIG



E. KALANI FLORES
ekflores@hawaiiantel.net

DEBORAH J. WARD
cordylinecolor@gmail.com

YUKLIN ALULI ESQ.

Law Offices of Yuklin Aluli
yvuklin@kailualaw.com

DEXTER KAIAMA, ESQ.

Law Offices of Dexter K. Kaiama
cdexk@hotmail.com

Counsel for KAHEA: THE ENVIRONMENTAL
ALLIANCE

IVY MCINTOSH
3popoki@gmail.com
Witness for the Hearing Officer

PATRICIA P. IKEDA
peheakeanila@gmail.com
Witness for the Hearing Officer

CLARENCE KUKAUAKAHI CHING
kahiwal.@cs.com

B. PUALANI CASE
puacase@hawaiiantel.net

PAUL K. NEVES
kealiikea(@yahoo.com

WILMA H. HOLI

P. O. Box 368

Hanapepe, HI 96716

Witness for the Hearing Officer
(no email; mailing address only)

MOSES KEALAMAKIA JR.
mkealama@yahoo.com
Witness for the Hearing Officer

DATED: Honolulu, Hawai‘i, March 9, 2017.
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