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APPLICANT UNIVERSITY OF HAWAT‘1 AT HILO’S COMBINED OPPOSITION
TO THE TEMPLE OF LONO’S MOTION TO STRIKE UNIVERSITY OF HAWAFI
AT HILO’S OPPOSITION TO TEMPLE OF LONO’S MOTION FOR SUMMARY
JUDGMENT (DISQUALIFICATION) [DOC. 435], MOTION TO STRIKE
UNIVERSITY OF HAWAI‘I AT HILO’S OPPOSITION TO TEMPLE OF LONO’S
MOTION TO RECUSE HEARING OFFICER [DOC. 436], AND MOTION TO
STRIKE UNIVERSITY OF HAWAI‘I AT HILO’S OPPOSITION TO TEMPLE OF
LONQ’S MOTION FOR SUMMARY JUDGMENT (DESECRATION) [DOC. 474]

I INTRODUCTION

Applicant UNIVERSITY OF HAWAI‘T AT HILO (“University”), through counsel,

submits this Combined Opposition to three of the Temple of Lono’s (*“Temple”) pleadings:

1. Motion to Strike University of Hawai‘i at Hilo’s Opposition to Temple of Lono’s
Motion for Summary Judgment (Disqualification) (“Motion to Strike
Disqualification Opposition”)[Doc. 435];

2. Motion to Strike University of Hawai‘i at Hilo’s Opposition to Temple of Lono’s
Motion to Recuse Hearing Officer (“Motion to Strike Recusal Opposition™)
[Doc. 436]; and

3. Motion to Strike University of Hawai‘i at Hilo’s Opposition to Temple of Lono’s
Motion for Summary Judgment (Desecration) (“Motion to Strike Desecration
Opposition™) [Doc. 474] (collectively, the “Motions to Strike”).

The Motions to Strike request that the Hearing Officer strike the University’s Opposition to the
Temple of Lono’s Motion for Summary Judgment (Disqualification) [Doc. 433], Opposition to
the Temple of Lono’s Motion to Recuse Hearing Officer [Doc. 434], and Opposition to the
Temple of Lono’s Motion for Summary Judgment (Desecration) [Doc. 473] (collectively, the
“Oppositions”).

The Motions to Strike argue that the Oppositions are both premature and late. The

Temple also argues that a failure to grant its Motions to Strike would evidence the Hearing



Officer’s bias against the Temple. The Temple’s contention that an adverse ruling is evidence of
bias has no basis in law or fact, particularly given the Temple itself failed to meet the July 18,
2016 deadline for dispositive motions set by the Hearing Officer. The Temple did not file its
substantive motions until September 17, 2016, and never acquired leave to file its motions past
that deadline. It is certainly disingenuous for the Temple to now argue that those responsive
Oppositions are premature or untimely. As there was no leave granted to allow the Temple to |
file its motions in the first instance, there obviously were no deadlines set to oppose those
motions. The Temple is essentially arguing that a different set of unwritten rules apply to the
University simply because the University opposes the Temple’s motions. In any event, there is
no due process basis to strike an opposition filed before the Hearing Officer considers and rules
on such motions. The Temple’s positions are inconsistent, incomplete and present no evidence
or legal basis in support.

As for the Temple’s argument about the Hearing Officer’s alleged bias if she rules
against its motions, such a position, if adopted, would create an absurd and unreasonable rule
that any ruling by the Hearings Officer creates grounds for disqualifying bias for the adversely
affected party. The Temple has alleged no actual evidence of bias. It is well-settled that an
adverse ruling on a motion, without more, cannot support a claim of disqualifying bias. The
Hearing Officer should reject the Temple’s veiled attempt to coerce a ruling in its favor by
threatening yet another attempt to remove the Hearing Officer.

To the extent the Hearing Officer does consider the Temple’s late-filed and unauthorized
dispositive motions, then the University’s oppositions should not be stricken, but should be fully
considered based on fundamental fairness and due process grounds.

IL BACKGROUND

On June 17, 2016, during a pre-hearing conference at which the Temple was represented,



the Hearing Officer set July 18, 2016 as the deadline for filing all pre-hearing motions. See
Minute Order No. 13 [ Doc. 115]. In accordance with that deadline, the Temple filed substantive
motions.! After the July 18, 2016 deadline passed, the Temple filed its Motion to Dismiss for
Lack of Jurisdiction Based on Unresolved Land Claims [Doc. 126] and Motion to Vacate Ruling
and Supplement Response Time [Doc. 127]. In addition, on August 8, 2016, the Temple filed a
Motion to File Out of Time [Doc. 179], requesting leave to file an additional motion to dismiss
after the prehearing motion deadline. That motion was orally dismissed on August 29, 2016. On
October 10, 2016, Minute Order No. 33 was issued to confirm that ruling. See Minute Order No.
33 [Doc. 356].

Despite the Hearing Officer’s oral ruling, on September 17, 2016, the Temple proceeded

to file the following motions: (1) Motion to Recuse Hearing Officer [Doc. 262]; (2) Motion for
Summary Judgment (Disqualification) [Doc. 263]; and (3) Motion for Summary Judgment
(Desecration) [Doc. 264] (collectively, the “Underlying Motions™). On December 30, 2016,
the University filed Oppositions to the Temple’s Motion to Recuse and Motion for Summary
Judgmenf (Disqualification) [Docs. 433 and 434, respectively]; and on February 22, 2017, the
University filed an Opposition to the Temple’s Motion for Summary Judgment (Desecration)
[Doc. 473].

III. ARGUMENT

A. The Hearing Officer Has Discretion to Decline to Consider the Temple’s
Untimely Motions

The Temple’s Motions to Strike attempt to undermine the integrity of these proceedings

by attempting to manufacture error where none otherwise exists. Even more troubling is the

! See Motion for Partial Summary Judgment, filed June 21, 2016 [Doc. 78]; Kingdom of Hawaii
Notice of Absence of Necessary and Indispensable Parties on behalf of the Kingdom of Hawaii,
filed June 22, 2016 [Doc. 79]. '



Temple’s implicit threat that if the Hearing Officer does not rule in the Temple’s favor, the
Temple will lodge new accusations of bias against the Hearing Officer. See Motion to Strike
Disqualification Opposition at 9 (“If the Hearing Officer denies the Temple motion after
accepting the University filing, that denial will then be based on granting the University an
exception to the rules, confirming the bias perceived by the Temple.”); see also Motion to Strike
Recusal Oppos_ition at 4 (“[T]he Hearing Officer has gone to extraordinary lengths to prevent the
Temple from litigating the content and implications of the University’s attack on the Temple.”),
Motion to Strike Desecration Opposition at 2 (“The Applicant has to violate the rules in order to
file an opposition to the Temple’s motion because the Heariné Officer has systemati[cally]
refused to take up the motions ﬁléd by the Temple[.]”). As previously briefed, unfavorable
rulings do not give rise to a claim of bias, and the Temple’s assertion to the contrary fails as a
matter of law. See University’s Opposition to Temple’s Motion to Recuse Hearing Officer at 2
[Doc. 434]; State v. Ross, 974 P.2d 11, 18, 89 Hawai‘i 371, 378 (1998) (“We have long
recognized, however, that petitioners may not predicate their claims of disqualifying bias on
adverse rulings, even if the rulings are erroneous.”); see also Peters v, Jamieson, 397 P.2d 575,
583, 48 Hawai‘i 247, 257 (1964) (“It is the generally recognized rule as petitioner concedes that
errors in rulings by the trial judge in the course of a judicial proceeding cannot be made the basis
upon which bias or prejudice is predicable.”).

Furthermore, contrary to the Temple’s assertion that the Hearing Officer’s refusal to
review the Underlying Motions has rendered the Temple “a second-class party in this
proceeding[,]” the Temple has been a full participant in these proceedings—as evidenced by its

lengthy cross-examinations and numerous filings. The Hearing Officer has heard and issued



ruﬁngs for several motions filed by the Temple.? Morcover, the Hearing Officer was under no
obligation to review the merits of prehearing motions that were filed without leave, well beyond
tﬁe established deadline. See generally 60 C.J.S. Motions and Orders § 9 (noting that
unauthorized motions are inoperative for any purpose). The Temple’s attempt to leverage
unfounded claims of bias to force a favorable ruling from the Hearing Officer is inappropriate
and has no place in these proceedings. |

B.  The Motions to Strike Are Logically Inconsistent and Unsupported by Legal

Authority
The Temple’s Motions to Strike argue that the University’s Oppositions are both

premature and untimely. That contradiction highlights the inconsistency in the Temple’s
arguments and the lack of legal support for its propositions.

First, the Temple argues that the Oppositions should be stricken for being premature.
Citing to Hawai‘l Administrative Rules (“HAR”) § 13-1-34(a), which states “[t]he presiding
officer shall set the time for filing all motions and opposing memorandum[,]” the Temple argues
that “with no time set for the filing of an opposition, the University’s opposition is filed without
proper leave and, therefore, premature.” /d However, the Motions to Strike notably fail to
address that the Hearing Officer did set a deadline for filing motions and opposing memorandum
- July 18, 2016 and August 1, 2016, respectively - and the Temple’s Underlying Motions clearly
violated this deadline. See Minute Order No. 13 [Doc. 115]. The Universiiy filed its

Oppositions to preserve its rights and place its objections on the record. As the Temple did not

? The Hearing Officer did entertain argument and issue rulings on the Temple’s motions that
were filed by, and even after, the July 18, 2016 deadline for prehearing motions. See Minute
Order No. 23 [Doc. 346] (denying the Temple’s Motion for Partial Summary Judgment filed
June 21, 2016); Minute Order No. 29 [Doc. 352] (denying the Temple’s Motion to Dismiss for
Lack of Jurisdiction, filed July 22, 2016); Minute Order No. 17 {denying the Temple’s Motion to
Vacate Ruling and Supplement Response Time, filed July 22, 2016); Minute Order No. 33 [Doc.
356] (denying the Temple’s Motion to File Motion Out of Time, filed Aug. 8, 2016).



properly acquire leave to file motions beyond the set deadline, its argument that the Oppositions
should be stricken because they were filed without proper leave is disingenuous and inconsistent.

While asserting that the Oppositions were filed too early, the Temple simultancously
argues that the Oppositions were filed too late and thus “tantamount to defaulting.” Motions to
Strike at 2. This proposition is completely unsupported by either the record or applicable law.
First, the Temple’s argument that the University somehow “defaulted” on summary judgment
motions is irreconcilable with its argument that the Oppositions are premature because “no time
[was] set' for the filing of an opposition”—i.e., there are no deadlines on which to default.
Second, the Temple cites no rule or other legal authority in support of its statement that the
timing of the Oppositions was “tantamount to defaulting.” Id. Very simply, the Temple filed
motions after the established deadline, without having obtained any leave or authorization for its
untimely submissions. The Temple’s assertion that its own untimely motions should be
accepted, while the University’s Oppositions—which violate no deadline set by the Hearing
Officer-—should be rejected, is a self-serving and baseless argument, Third, default is improper
here because the University clearly did serve and file its Oppositions, thus enabling the Temple
to respond to them before the Hearing Officer has heard or ruled upon them. The Tenﬁple has
not - and cannot - demonstrate any prejudice that resulted from the amount of time between
when the Underling Motions were filed and when the Oppositions were filed. Therefore, to the
extent those unauthorized and late filed motions are to be considered at all, the University
certainly has a due process right to submit opposing pleadings before consideration and
disposition by the Hearing Officer.

IV. CONCLUSION

As the Motions to Strike lack legal or factual support, the Univefsity asks that they be

denied. Moreover, at this stage of the proceedings, the legal and factual issues asserted can be



fully addressed and resolved by way of the final Findings of Fact and Conclusions of Law now

that the evidentiary part of the process is completed.

DATED: Honolulu, Hawai‘i, March 22, 2017.
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DEBORAH J. WARD
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YUKLIN ALULI, ESQ.
Law Offices of Yuklin Aluli
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