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Contested Case Hearing Re Conservation APPLICANT UNIVERSITY OF HAWAI‘I
District Use Application (CDUA) HA-3568 for AT HILO’S OPPOSITION TO FLORES-
the Thirty Meter Telescope at the Mauna Kea CASE ‘OHANA’S MOTION TO
Science Reserve, Ka‘ohe Mauka, Hamakua, RECONSIDER MINUTE ORDER NO.
Hawai‘i, TMK (3) 4-4-015:009 44 AND SPOLIATION OF EVIDENCE,
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APPLICANT UNIVERSITY OF HAWAI‘I AT HILO’S OPPOSITION TO
FLORES-CASE ‘OHANA’S MOTION TO RECONSIDER MINUTE ORDER NO. 44
AND SPOLIATION OF EVIDENCE, FILED APRIL 27, 2017 [DOC. 577]

Applicant UNIVERSITY OF HAWAI‘l AT HILO (“University”), through counsel,
submits this Opposition to the Flores-Case ‘Ohana’s Motion for Reconsideration of Minute

Order No. 44 and Spoliation of Evidence, filed April 27, 2017 [Doc. 577] (“Motion™).! The

' The University also submits this Opposition to respond to Clarence Kukauakahi Ching’s

Joinder of 1) Temple of Lono Motion for Reconsideration of Minute Order 44 and Memorandum
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University respectfully requests that, pursuant to the authority delegated to the Hearing Officer
under Hawai‘i Revised Statutes (“HRS”) § 91-10 and Hawai‘i Administrative Rules (“HAR”)
§§ 13-1-32, 34, and 35, the Hearing Officer deny the Motion.

I. INTRODUCTION

In its Motion, the Flores-Case ‘Ohana argues that the Hearing Officer’s decision not to
receive certain of the Flores-Case ‘Ohana’s exhibits is a violation of due process. The exhibits at
issue, however, were submitted affer the close of the evidentiary hearing. Though the Flores-
Case ‘Ohana cites HRS § 91-10(3) to support admitting their exhibits as purported rebuttal
evidence, nothing in the language of that statute allows the Flores-Case ‘Ohana to continue to
present entirely new exhibits, not previously used or seen, after the close of the evidentiary
hearing. Moreover, the Hearing Officer set forth a clear mechanism to seek leave to present
rebuttal evidence—a mechanism that the Flores-Case ‘Ohana knowingly failed to avail itself of
with respect to the evidence at issue here, Having deprived the parties of the opportunity to
cross-examine any witness on those exhibits, the Hearing Officer’s exclusion of those exhibits
was proper and does not give rise to a due process violation. Whether those exhibits are
relevant, material and not duplicative is simply not pertinent in light of their untimely
submission.

The Motion also lodges numerous allegations of wrongdoing against the Department of

in Support, 2) Flores-Case ‘Ohana’s Motion to Reconsider Minute Order No. 44 and Notice of
Spoliation of Evidence, and Memorandum in Support Dated April 26, 2017, and 3) Mauna Kea
Anaina Hou et al. Joinder to the Temple of Lono Motion for Reconsideration of Minute Order 44
and Objections Dated April 27, 2017, Certificate of Service, filed April 28, 2017 [Doc. 587]
(“Ching Joinder”), to the extent that the Ching Joinder addresses arguments made in the
Motion. The University separately responds to the Ching Joinder to the Temple of Lono’s
Motion for Reconsideration of Minute Order 44 and Mauna Kea Anaina Hou et al. Joinder fo the
Temple of Lono Motion for Reconsideration of Minute Order 44 and Objections Dated April 27,

2017.
2.
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Land and Natural Resources (“DLNR”) Office of Conservation and Coastal Lands (“OCCL™),
specifically that OCCL’s alleged mismanagement of certain filings somehow constitutes
spoliation of evidence. Based on those claims, the Flores-Case ‘Ohana requests “a full
disclosure and listing of exhibits... that were switched after the initial documents were filed in
the Evidentiary Hearings Submittals,” and that the deadline for the submission of the proposed
findings of fact, conclusions of law, and decision and order (“FOF/COL”) be reassessed.
Motion at 7. The Ching Joinder additionally argues that replacing Exhibit R-7 with a signed
copy is spoliation of evidence and that the Hearing Officer failed to hold a public hearing on the
requests to intervene. Notably, both the Motion and Ching Joinder fail to provide any legal
authority or credible evidence to support their allegations of spoliation and requested relief.
Given the numerous exhibits and supplemental disclosures filed by the Flores-Case ‘Ohana and
the other “B” Petitioners, the most obvious explanation for any alleged discrepancy between
QCCL’s website and the actual filings is clerical error. OCCL provided electronic access to the
exhibits and filings as a convenience to the parties. For the Flores-Case ‘Ohana and Mr. Ching
to distort OCCL’s efforts to accommodate the parties to manufacture a spoliation argument to
justify its demand for further delay is unwarranted and improper.

Furthermore, Mr. Ching’s complaint about a lack of public hearing to admit intervenors
is entirely unfounded given the Hearing Officer held—and Mr. Ching’s then-counsel attended--
an appropriate hearing for the motions to intervene.

For all of these reasons, the Flores-Case ‘Ohana’s Motion and the Ching Joinder should

be denied.
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II. ARGUMENT

A. THE DEADLINE SET TO FILE ALL EVIDENCE DID NOT VIOLATE THE
FLORES-CASE ‘OHANA’S DUE PROCESS RIGHTS

In its Motion, the Flores-Case ‘Ohana argues that in requiring all evidence to be
introduced by the close of the evidentiary hearing on March 2, 2017, its due process rights were
violated because “the Hearing Officer did NOT specify that all exhibits had to be submitted

before the last hearing date.” Motion at 2-3. In fact, the record is clear that the Hearing Officer

said exactly that:

And, again, I'll close the documentary portion. So _no more
documents, no _more testimony. And that’s it. so no more
testimony after tomorrow. And I know I'm repeating myself, but I
want to really make sure it’s understood and heard. No more
testimony after tomorrow. No more documents after March 9th.
So you may have to submit some of the added exhibits that were
identified in the course of the examination of [the[ witness. | get
that that has to be uploaded, and you want to move that in. And so
that is why I’'m giving you the extra time to do that, gather
everything and put it all in one document.

Ex. A, Tr. 03/01/17 at 255:4-15 (emphases added). In other words, the Hearing Officer made
clear that no new exhibits or testimony could be introduced after March 2, 2017, and that the
March 9, 2017 deadline was simply to allow the parties to submit copies of exhibits to DLNR
“that were identified in the course of the examination of [the] witness.”

In this case, the Hearing Officer denied Exhibits B.14, B.26, B.27, B. 81a - B.81e, B.82a,
B.82b, B.83, B.84, B.835a - B.85¢, and B.86a - B.86d as untimely because they were introduced,
for the first time, after the close of the evidentiary hearing on March 2, 2017. Contrary to the
Flores-Case ‘Ohana’s assertions, those exhibits were not denied simply because Flores-Case
‘Ohana filed its motion to admit those exhibits afier March 2, 2017. Rather, those exhibits were
denied because they were introduced and provided to the parties for the first time after the close

4.
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of the evidentiary hearings on March 2, 2017. Given the clear notice that all parties had
regarding the close of the evidentiary portion of the hearing and the time to file exhibits, the
Flores-Case ‘Ohana’s due process rights were not violated. To the contrary, admitting those
exhibits into evidence after the evidentiary hearing was closed, with no opportunity to cross-
examine any witnesses on those exhibits would violate the University’s and all the other parties’

due process rights.

B. THE UNIVERSITY’S OBJECTIONS TO THE FLORES-CASE ‘OHANA’S
EXHIBITS ARE NOT FRIVOLOUS

After reviewing the exhibits filed by the parties and in reliance on the representation of
the exhibits on the Documents Library and Evidentiary Hearing Submittals webpages
(collectively, the “Documents Library™), the University raised objections to those exhibits that
it felt fell into the categories set forth in its Opposition to Motions to Admit Exhibits and Written
Direct Testimony, filed March 16, 2017 [Doc. 533]. The Flores-Case ‘Ohana now asserts that
the University’s objections were frivolous and “go beyond the exclusion of immaterial,
irrelevant, or unduly repetitious evidence,” without providing any explanation of how the
University’s objections might be frivolous. Motion at 3.

Notwithstanding the above, the Flores-Case ‘Ohana appears to argue that the denial of
Exhibits B.30, B.31, B.32, B.33, B.34, B.35, B.36, B.37a/B.37, B.37b/B.38, B.38/B.39,
B.39/B.40, B.40/B.41, B.41/B.42, and B.42/B.43% was improper because they are “alternate
copies” of several of the University’s exhibits. Motion at 9-10. It is unclear how additional

copies of already submitted exhibits are not duplicative. However, to the extent Flores-Case

% Although the Hearing Officer appears to have denied admission of Exhibits B.37a, B.37b,
B.38, B.39, B.40, B.41, and B.42 on page 26 of Minute Order No. 44, the Hearing Officer
received into evidence Exhibits B.37, B.38, B.39, B.40, B.41, B.42, and B.43 which the Flores-
Case ‘Ohana admits are the same exhibits but have been renumbered.
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‘Ohana is representing that those exhibits are different versions of exhibits already in the record,
but not duplicative, the University does not object to the admission of those exhibits into
evidence.

With respect to Exhibit B.14, the University maintains that it was properly excluded. As
discussed above, Exhibit B.14 was introduced and filed for the first time after the close of the
evidentiary hearings. Additionally, in its Joinder [Doc. 532}, the Flores-Case ‘Ohana agreed
with the University that written direct testimony for witnesses who did not appear for cross-
examination should be excluded. Doc. 532 at 3. Exhibit B.14 is a transcript of testimony by
Pualani Kanahele. Characterizing the document as rebuttal evidence does not change the fact
that Exhibit B.14 is clearly the testimony of Ms. Kanahele. It is indisputable that Ms. Kanahele
was not presented as a witness during the evidentiary proceedings, and the Flores-Case ‘Ohana
does not allege that Exhibit B.14 was introduced through the testimony of any other witness.
Accordingly, Exhibit B.14 was properly excluded.

With respect to Exhibits B.27, B.81a-B.81e, B.82a, and B.82b, the Flores-Case ‘Ohana
asserts that these exhibits were referenced throughout Mr. Flores’s written direct testimony.,
Motion at 11-12. However, a review of his written direct testimony shows that those exhibit
numbers are not referenced anywhere therein. Those exhibits were never even identified until
after the close of the evidentiary hearing, and more than five months affer Mr. Flores’s writlen
direct testimony was filed. Even assuming Mr. Flores’s written direct testimony contains
tangential references to the contents of those exhibits, it was incumbent on Mr. Flores to identify
by exhibit number, either in his written direct testimony or during his examination, those
documents intended to be used as evidence; a mere passing ambiguous reference is not sufficient

to alert parties as to what materials are being introduced as exhibits for which review and cross-

6.
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examination would be appropriate. Moreover, the Flores-Case ‘Ohana’s Motion ignores the fact
that a copy of Exhibit B.27 was never provided to the parties or OCCL. Therefore, Exhibits
B.27, B.81a - B.81¢, B.82a, and B.82b were properly excluded.

| The Motion also asserts that Exhibits B.83 through B.86d were improperly denied
because “rebuttal evidence is allowed per § 91-10(3).” Motion at 12-13. HRS § 91-10(3) does
not give parties an unfettered right to submit evidence whenever it wants, regardless of its
relevance, materiality or duplicative nature. Rather, the parties’ ability to introduce evidence is
limited by HAR §§ 13-1-32(c) and 13-1-35, which give the Hearing Officer broad discretion to
conduct the contested case proceedings, including setting deadlines and procedures for the
submission of evidence.

Moreover, at the hearing on January 31, 2017, the Hearing Officer notified the parties
that anyone wishing to present rebuttal witnesses must seek leave to do so by filing a motion by
February 13, 2017. See Ex. B, Tr. 01/31/17 at 252-53. The Flores-Case ‘Ohana did not seck
leave to present rebuttal witnesses or evidence. By failing to avail themselves of this clearly laid
out process, the Flores-Case ‘Ohana thus forfeited its opportunity to seek to present rebuttal
evidence in this proceeding. Thus, the Flores-Case ‘Ohana’s belated attempt to submit purported
rebuttal evidence, not only after the deadline for such motions, but after the evidentiary hearing
has closed, is clearly untimely.

Accordingly, Exhibits B.27, B.81a - B.81¢, B.82a, B.82b, and B.83 through B.86d were
properly excluded.

C. OCCL’S MANAGEMENT OF THE FILINGS DID NOT RESULT IN
PREJUDICE TO THE FLORES-CASE ‘OHANA

The Flores-Case ‘Ohana next argues that confusion of the exhibits, in particular

renumbering of its Exhibits B.37a, B.37b, B.38, B.39, B.40, B.41, B.42, and B.43 to Exhibits
7.
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B.37, B.38, B.39, B.40, B.41, B.42, and B.43, and replacement of Exhibits B.30 through B.36
with copies of R-1 through R-7, was exacerbated by OCCL’s management of the filings through
the Documents Library, somehow prejudicing the Flores-Case ‘Ohana. Motion at 4-6.

The Documents Library in this proceeding was created for the convenience of the parties.
[t is not required by the Board of Land and Natural Resources’ (*Board”) rules or any statute.
As the sponsor of the exhibits, the Flores-Case ‘Ohana maintains the responsibility to properly
identify the exhibits it wants to move into evidence. Indeed, in its Motion to Admit First
Supplemental Exhibits Into Evidence, filed March 8, 2017 [Doc. 500] (“First Supplemental
Motion™), the Flores-Case ‘Ohana admitted it was aware of the inconsistencies in the exhibit
numbering. First Supplemental Motion at 3. The Flores-Case ‘Ohana had ample time to raise
and correct this issue. However, instead of identifying the numbering issue that the Flores-Case
‘Ohana claims is so serious and prejudicial, the Flores-Case ‘Ohana simply “move[d] to admit
into the record [Exhibits B.37 through B.43] based upon the assigned numbers in the Evidentiary
Hearing Submittals[.]” /d. at 3. In other words, the Flores-Case ‘Ohana not only remained silent
despite knowledge of the numbering errors, but actively worked to perpetuate them. As such, the
Flores-Case ‘Ohana’s claim of prejudice is disingenuous at best. More importantly, the Flores-
Case ‘Ohana has suffered no actual harm as a result of its alleged confusion because Exhi.bits
B.37 through B.43 were nonetheless admitted into evidence. Motion at 5; Minute Order No. 44
at 28. Therefore, the Flores-Case ‘Ohana’s claim of prejudice is without merit,

D. THE FLORES-CASE ‘OHANA’S ASSERTION OF SPOLIATION OF
EVIDENCE 1S UNFOUNDED

The Flores-Case ‘Ohana and Mr. Ching attempt to characterize corrections to the record
and clerical errors related to documents R-7 and R-8 as spoliation of evidence by alleging that

certain actions by OCCL compromised the integrity of certain exhibits. See Motion at 3-6;
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Ching Joinder at 1-2, This argument fails on a number of levels.

First, to the extent the Flores-Case ‘Ohana and Mr. Ching are asserting a claim for
spoliation of evidence, such a claim is a civil tort which cannot be adjudicated by the Hearing
Officer in a contested case proceeding. Moreover, the Hawai‘i Supreme Court has never
recognized the tort of spoliation of evidence. See Matsuurav. E.I du Pont de Nemours & Co.,
102 Hawai‘i 149, 168, 73 P.3d 687, 706 (2003); Jou v. Adalian, Civ. No. 15-00155, 2016 WL
4582042 at * 19 (D. Haw. Sept. 1, 2016).

Second, spoliation of evidence generally requires proof of impairment to the aggrieved
party’s ability to prove its claim. See Matsuura, 102 Hawai‘i at 166-67, 73 P.3d at 704-05
(citations omitted); see also Jou 2016 WL 4582042, at *19. Furthermore, a claim of intentional
spoliation of evidence requires affirmative evidence of the intentional destruction of evidence.
Here, there is no evidence—nor have the Flores-Case ‘Ohana nor Mr. Ching alleged any—that
the claimed switching Exhibits R-7 and R-8 (draft copies) with final signed copies by OCCL was
done either (a) intentionally for the purpose of disrupting or defeating proceedings in this matter,
or (b) has caused significant impairment in the ability to prove the Flores-Case ‘Ohana’s or Mr.
Ching’s claims. Rather, it appears that the OCCL made an inadvertent error in transferring two
voluminous documents that are nearly identical except for the signature pages. The most logical
explanation is that once OCCL recognized its error in uploading a draft copy of these documents,
as pointed out by the Flores-Case ‘Ohana and others during the course of the proceedings, OCCL
made the good faith effort to correct the signature pages. Regardless, there is no dispute that
OCCL did, in fact, sign and approve the document that was filed as R-7. Ex. C, Tr. 02/27/17 at
220:6-15; 221:24-222:22; 223:2-14. Therefore, the alleged switching complained of by the

Flores-Case ‘Ohana and Mr. Ching cannot impair any party’s ability to prove its claims. Indeed,

9.
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the Flores-Case ‘Ohana and Mr, Ching do not provide an iota of evidence that the alleged
spoliation prevents either party from prevailing on their respective claims.” Clerical errors,
without more, are insufficient to support a claim for spoliation of evidence.

E. The 5-day Reconsideration Period is Reasonable

The Flores-Case ‘Ohana next argues that the five-day deadline to file a motion for
reconsideration is unreasonable. This argument is moot because the Flores-Case ‘Ohana has
already filed its motion for reconsideration within the deadline. As discussed above, the Hearing
Officer has broad discretion to conduct the contested case proceedings, including setting
deadlines and procedures for the submission of evidence. HAR §§ 13-1-32(c) &13-1-34(a).
HAR § 13-1-39(b) expressly provides for a five-day reconsideration period. The Hearing Officer
clearly acted within her authority by imposing a deadline that is specifically provided for in the
rules. Furthermore, the five-day reconsideration period is the same reconsideration period that
has been in place for the entirety of these proceedings. For these reasons, this argument lacks

merit,

I EXHIBITS R-1 THROUGH R-8 ARE PART OF THE OFFICIAL RECORD

The Flores-Case ‘Ohana also states that it is unclear whether or not the Hearing Officer
admitted documents R-1 through R-8. As discussed at the hearing on October 25, 2016, the

Hearing Officer did not have to separately admit R-1 through R-8; the University and the

3 See Ex. D, Ito v. ADM Inv’r Servs., Inc., No. CAAP-11-0000391, 2015 WL 1360939, at *11
(Haw. Ct. App. Mar, 25, 2015), as corrected (May 18, 2015) (affirming the lower court’s ruling
denying discovery sanctions for alleged spoliation because Defendant/Third—Party Plaintiff—
Appellant ADMIS failed to show the alleged spoliation was relevant to or affected the court’s
analysis and that even though ADMIS did not have original copies of the State’s files, ADMIS
nonetheless had copies of all relevant documents) (cited pursuant to Hawai‘i Rules of Appellate
Procedure Rule 35(c)); see also See Stender v. Vincent, 92 Hawai‘i 355, 363, 992 P.2d 50, 58
(2000) (stating that in determining whether to impose a discovery sanction, a relevant factor for
the court to consider is “whether the opposing party suffered any resulting prejudice as a result of

the offending party's destroying or withholding the discoverable evidence™).
10.

4813-1235-4887.17.053538-00021



original Petitioners—which includes the Flores-Case ‘Ohana—already agreed that those
documents are part of the record. See Ex. E, Tr. 10/25/16 at 106-10; Ex. E, Tr. 10/20/16 at 234,

G. AN APPROPRIATE HEARING WAS HELD ON THE MOTIONS TO
INTERVENE

Mr. Ching’s assertion that the public hearing required for standing of the intervernors in
this proceeding did not take place is completely devoid of merit. The Board’s rules do not
require that a public hearing be held to determine who may be a party to a contested case—just
that a hearing must be held. See HAR § 13-1-31(f); § 13-1-2.% In accordance with HAR § 13-1-
31(f), a hearing on the motions to intervene was held on June 17, 2016, a hearing at which Mr.
Ching himself was present and participated in through his then-counsel. See Ex. F, Tr. 06/17/16
at 4.

H. THE FLORES"CASE ‘OHANA,EI L\..E:V Lj_n_) L At AW A /AL 4L AL Nu s
WARRANTED

Based on the arguments in its Motion, the Flores-Case ‘Ohana contends that deadlines for
submission of the parties’ proposed FOF/COL cannot be set until rulings relating to the
admissibility of evidence are final. Motion at 7. The University notes that the Flores-Case
*Ohana cites no authority to support this argument.

To the extent the Flores-Case ‘Ohana is attempting to make an argument similar to the
Temple of Lono’s argument based on HAR § 13-1-38(a), that argument also fails. As discussed
in the University’s Opposition to the Temple of Lono’s Motion for Reconsideration of Minute

Order No. 43 [Doc. 559], the Hearing Officer has broad authority under the Board’s rules to

4 A “public hearing” means “a hearing required by law in which members of the public
generally may comment upon the subject matter of the hearing.” HAR § 13-1-2 compare with
HAR § 13-1-28(b) (Contested Case Hearings) (providing that “[t]he contested case hearing shall
be held after any public hearing which by law is required to be held on the same subject

matter”) (emphasis added). .
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regulate the course and conduct of the hearing, including the setting of deadlines. See HAR §
13-1-32(c). HAR § 13-1-38(a) provides that the deadline for the parties to submit proposed
FOF/COL is ten days after the transcript is made available, “unless the presiding officer shall
otherwise prescribe.” Based on the plain reading of the rules, the presiding officer has broad
discretion to set submission deadlines, Therefore, the Flores-Case ‘Ohana’s argument not only
lacks legal support, it contradicts the rule; and, therefore, fails as a matter of law.

The Flores-Case ‘Ohana also asks for a full disclosure and list of exhibits that were
switched after the initial R-1 through R-8 documents were filed in the Documents Library, as
well as leave to re-file its exhibits. Motion at 7. Again, the Motion lacks any legal basis or
authority for demanding such relief. The present Motion questions the accuracy of only nine
exhibits out of approximately 616 exhibits received into evidence. In other words, the accuracy
of the overwhelming majority of exhibits remains uncontested. Accordingly, a full disclosure of
exhibits that were updated by OCCL, as well of resubmission of the Flores-Case ‘Ohana

exhibits, is unnecessary.

1I1. CONCLUSION

In the interest of judicial economy and upon the Flores-Case ‘Ohana’s representations
that B.28, B.30 - B.36, and B.70° are not duplicative of what has already been admitted, the
University does not object to the admission of those exhibits. However, for the foregoing
reasons, the University respectfully submits that the Florés-Case ‘Ohana’s Motion should

otherwise be denied.

* As discussed in fn. 3, supra, although Exhibits B.37a, B.37b, B.38, B.39, B.40, B.41, and B.42
appear to have been renumbered as Exhibits B.37, B.38, B.39, B.40, B.41, B.42, the Hearing
Officer has already admitted those exhibits so re-admitting them at this stage 1s unnecessary.

12.
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DATED: Honolulu, Hawai‘i, May 4, 2017.
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IAN L. SANDISON
JOHN P. MANAUT
LINDSAY N. MCANEELEY

Attorneys for Applicant
UNIVERSITY OF HAWAI'1 AT HILO
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BOARD OF LAND AND NATURAL RESOURCES
STATE OF HAWAI'I
IN THE MATTER OF Case No. BLNR-CC-16-002

Contested Case Hearing Re Conservation DECLARATION OF COUNSEL;
District Use Application (CDUA) HA-3568 for EXHIBITS “A”-“G”

the Thirty Meter Telescope at the Mauna Kea
Science Reserve, Ka‘ohe Mauka, Himakua,
Hawai‘i, TMK (3) 4-4-015:009

DECLARATION OF COUNSEL

I, IAN L. SANDISON, declare:

1. I am an attorney with Carlsmith Ball LLP, counsel for Applicant University of
Hawai‘i at Hilo (“University”) in the above-captioned matter.

2. I am authorized and competent to testify to the matters set forth herein, and unless
otherwise indicated, I make this declaration based upon personal knowledge.

3. Attached hereto as Exhibit A is a true and correct copy of excerpts from the
transcript prepared by Carol E.M. Sugiyama of the evidentiary hearing held on March 1, 2017 in
the above-captioned matter, presided over by Judge Riki May Amano (Ret.).

4, Attached hereto as Exhibit B is a true and correct copy of excerpts from the
transcript prepared by Hedy Coleman of the evidentiary hearing held on January 31, 2017 in the
above-captioned matter, presided over by Judge Riki May Amano (Ret.).

5. Attached hereto as Exhibit C is a true and correct copy of excerpts from the
transcript prepared by Laura Savo of the evidentiary hearing held on February 27, 2017 in the

above-captioned matter, presided over by Judge Riki May Amano (Ret.).
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6. Attached hereto as Exhibit D is a true and correct copy of fio v. ADM Inv’r
Servs., Inc., No. CAAP-11-0000391, 2015 WL 1360939 at *1 (Haw. Ct. App. Mar. 25, 2015), as
corrected (May 18, 2015) (cited pursuant to Hawai‘i Rules of Appellate Procedure Rule 35(c)).

7. Attached hereto as Exhibit E is a true and correct copy of excerpts from the
transcript prepared by Jean Marie McManus of the evidentiary hearing held on October 25, 2016
in the above-captioned matter, presided over by Judge Riki May Amano (Ret.).

8. Attached hereto as Exhibit F is a true and correct copy of excerpts from the
transcript prepared by Jean Marie McManus of the evidentiary hearing held on October 20, 2016
in the above-captioned matter, presided over by Judge Riki May Amano (Ret.).

9. Attached hereto as Exhibit G is a true and correct copy of excerpts from the
transcript prepared by Jean Marie McManus of the hearing on the motions to intervene held on
June 17, 2016 in the above-captioned matter, presided over by Judge Riki May Amano (Ret.).

10. The highlighting included in these excerpts were added by our law firm for ease
of reference.

This declaration is made upon personal knowledge. I declare under penalty of perjury
that the foregoing is true and correct.

DATED: Honolulu, Hawai‘i, May 4, 2017,

[

AAN L. SANDISON
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Attorneys for the University of Hawaii
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Kahea's Exhibit B-3, those should be separate so that I
can see them separately.

You can put them in one document if you wish,

but I need tec have them identified separately. You have

To put your reasons. I don't want to read your

documents and have to guess. If I'm going to guess, I'm

geing to receive it in, I'm just letting vou know.

Then a week later, March 23rd, vyou will have

my minute order regarding admitting exhibits, and so
T'11 lay cut all of the exhibits that I intend to —-

that I will recelive into evidence, that is evidence.

Also, I will then close the dccumentary

portion of the hearing.
So tomorrow,

I'm geing to close the

Ttestimonial portion. No more testimony, so don't go

submitting any more written direct or supplemental
that is one

direct. If you want to make a correction,

thing. But 1t gets really like I should have said "and”

instead of "kut." Something like that, I get that,

grammatical. But beyond that, if substantive, don't do
it.

Your testimony 1s your testimony and your
written documents are in. We relied on them throughout
the hearing. &aAnd sc T will in that minute order lay out

all of the exhibits that I'll be receiving in evidence.

McMANUS COQURT REPORTERS (808)239-6148
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Mr. Kanaele is Witness No. €68. And so, 1t's a lot.

50, therefcre, my intention is to give vyou 30
days affer the transcripts are completed.
you are going to be doing a

Now, obviously,

lot of work before that. &nd then once the transcripts
are completed, I'll have to issue a minute order laving
out the next deadline. &And the next deadline will be 30
days from that to submit your propesed decision and
order, findings of fact, and conclusicns of law.

I don't have a clue right now when that is
going to be because it's triggered by the transcript.
And I don't know when that is going to be completed.
Thereafter, after your 30 days, Lhe proposals are in and
you will have two weeks from there to send your
objections,.replies, joinders and whatever.

And then after that, I'll be issuing my own
decision and order, proposed decision and order and
recommendations tc the Beoard. You might take a look at
the Hawaiil Administrative Rules that lay cut the next
process, which by then is out of my hands.

So, I can't gilve vyou any specific dates except
ones that I just gave yocu for the exhibits. Really

important, March Sth, documentary exhibits. You have a

week to object. A week after that, you will get a

minute order saying to you, these are the exhibits, this

McMANUS COURT REPCRTERS (808)239-6148
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CERTIVFICATE

STATE OF HAWATT )
55.

—

COUNTY OF HONOLULU )

I, CAROL E.M. SUGIYAMA, C.S5.R., do hereby
certify:

That on March 1, 2017, at 9:00 a.m., the
proceedings contained herein was taken down by me in the
machine shorthand and was thereafter reduced to
typewriting under my supervision; that the foregoing
represents, to the best cof my ability, a true and
correct copy of the proceedings had in the foregoing
matter.

I further certify that I am not of counsel
for any of the parties hereto, nor in any way interested

in the outcome ¢f the cause named in this caption.

DATED: March 29, 2017

S/8 Carcl E.M. Sugiyama

CAROCL E.M. SUGIYAMA, C.S.R. #295
Certified Shorthand Reporter
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you, don't focus on that person's flaws. Instead,
gaze at Aloha through the eyes in your heart, and
those irritants will watch over you without harming
you or hurting others.

"Judging other people is a sinful snare that
draws you away from Aloha. How much better it is to
be joyful in Alocha, your Savicr. The more you focus
on Aloha, the more Alcha can strengthen you. TIn fact,
Aloha 1s your strength.

"You can train your mind to stare away from
Aloha even when other things are demanding your
attention. Alocha created you with an amazing brain
that is able to be conscious of several things at
once. Create a permanent place for Aloha in your mind
and Alcha's light will shine on all your moments."

2m I Christian? Of course, I am. 2m I a
Kanaka Wai? Can't help it. Am T Ali'i? Tt's my
responsibility.

Thank you very much, Hearing Officer. I'm pau.

HEARINGS OFFICER AMANO: Mr. Neves, thank you
very much. You're released.

(Applause.)

HEARINGS OFFICER AMANO: I apologize for

having kept everyone this long. I wanted to have a

chance to finish at least this withess so he wouldn't

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090
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I, HEDY COLEMAN, CSR No. 116, in and for the
State of Hawaii, do hereby certify:

That I was acting as shorthand reporter in the
foregoing matter on the 3l1lst day of January 2017;

That the proceedings were taken down in machine
shorthand by me and were thereafter reduced to print by
me; that the foregoing pages cne through 267 represents,
to the best of my ability, a correct transcript of the
proceedings had in the foregoing matter.

I further certify that I am not counsel for any
of the parties hereto, nor in any way interested in the

outcome of the cause named in the caption.

DATED:

HEDY COLEMAN, CSR #116
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You go through a number of drafts, and then at some
point, we agree on a final draft and then that is
submitted to the chair.

Q Ckay. How 1is this agreement -- =30 when
you say "we," are you referring te you and Mr. Cain
coming to some type of agreement regarding the final?

A Yes.

0 And 1s there any particular sections that
you recall that had fto be redone or revised?

A This was seven years ago. So lt's not
easy to recall exactly what parts of the report that
I had, you know, so-called significant concerns over,
but, generally, I d¢ -- I do get very much involved
in the -- in the work of the planners and offer
suggestions on changes.

Q Ckay. Thank vou. So it's fair te say
that -- i1it's accurate to say that OCCL was
responsible for compiling the staff report dated
February 25th, 2011, for CDUA HA-3568"7

A Yes, I would agree.

Q So was this staff report prepared for
members of the Board of Land and Natural Rescurces?

A Yes.

Q And was 1t prepared for the

February 25th, 2011, meeting?
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A Yes.

Q So prior to submitting this staff report
toe BLNR, was it signed by vyou?

A Yes. My signature does appear on the

staff report.

Q Ckay. And so I'm going to just - I'd
like to present Exhibit E-70 to Mr. Lemmo. I'm
actually just presenting him with the first page and
the last page of Exhibit B seven zero -- seventy.
M5, ALULT: B seven zero?
MR. FLORES: Yes.
Q And so what I have before you is, once
again, Exhibit B-70, and then on the bottom
right-hand -- excuse me —-- the bottom right -- bottom

corner, there's -—- it's typed "Item K-1." Does that
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locok familiar to you?

-y Yeah, it loocks familiar.

Q So the one I just handed to vou?

A Yeah.

O Ckavy. But on the Exhibit R-7, it doesn't

have "Item K-1" on 1it; is that correct?

A It does not appear to have the item
count.

o] 50 what does that reference "Item K-17
refer tLo?

A That's a numbering system that the DLNR
uses to number staff reports. K 1s assigned to OCCL.
And so K-1 would mean that that was our first item

that we are presenting at that particular board

meeting. K—-2 would ke —-—- that's a different board
submit —-- board report.
O Thank ycu. And so this reference 1is that

this document 1s going kheyvond the agenda of the hoard
meeting of February 21lst -- I mean, exXcuse me,

February 2Z25th, 2011; is that correct?

A Yeah.

o Ckay.

A That's what it says, yeanh.
Q
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Q Thank you. And so¢ are you aware that in
additien to this particular report, and you have the
copy ldentified in Exhibit R-7, that it also included
several exhibits aleng with 1t?

A Yeah.

Q And those exhibits end the document
liprary for the contested case that's been referenced
as R-8.

S0 in the preparation of this particular
staff report, who compiled the information for this
staff report?

A Michael Cain.

o] &And who -- whe actually authored this
staff report?

A Michael Cain.

O Where was the information for this staff
report obtained from?

A Lots of different sources. In this case,
many Sources.

0) And do vou know which sources in
specific?

A Yeah. I would, you know, start with the
applicaticn itself. I would then suggest that
informaticn was garnered from the final environmental

impact statement. I understand that information was
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CERTTIZPFFTICATE
STATE OF HAWATI )

CITY AND COUNTY OF HCONOLULU )

I, LAURA SAV(C, a Certified Shorthand
Reporter in and for the State of Hawaili, do hereby
certify:

That the foregoing proceedings were taken
down by me in machine shorthand at the time and place
herein stated, and was thereafter reduced to
typewriting under my supervision;

That the foregeoing 1is a full, true
and correct transcript of said proceedings;

I further certify that I am not of counsel
or attorney for any of the parties to this case, nor
in any way 1interested in the outcome herecf, and that
I am not related to any of the parties hereto.

Dated this 17th day of March Z017 1in
Honolulu, Hawaii.

/5/ Laura Savo
LAURA SAVO, RPER, CSR NO. 347
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MR. XEALQHA: Oh, okay.

HEARINGS OFFICER AMANQ; So 1f there 1is
nothing else, we need to move forward.

MR. KEALOHA: There's four mcre points.

HEARINGS OFFICER AMANO: If you can
summarize, please,

MR. KEALOHA: He could not explain,
quantify or offer any systematic reliable process in
which he weighed the value and influence of the
cultural survey and the ETIS and CDUA recommendatiocon.

No answer at all as to what the reasoning
is that we're using a 2010 recommendaticn as opposed
to, this is 2016; discrepancies of the references he
says he relied on them when he made his decision.
And thank you very much.

HEARINGS OFFICER AMANO: Okay.

MR. KEALCHA: And T will write that down.

HEARINGS OFFICER AMANO: Ms. Freitas, did
you have any objection to my deferring the exhibits?

MS. FREITAS: Nc ckjecticn.

HEARTINGS CFFICER AMANO: Mr. Freitas, any
objection to my deferring the exhibits?

MR. FREITAS: No cbijection, Your Honor.

HEARINGS CFFICER AMANO: Thank you, And

Mr. Fergerstrcm, did I ask you earlier?

McMANUS COURT REPORTERS 808-239-6148
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you just said, it sounds like those exhibits are

cumulative.

MR. SANDISON: They were
White's testimony. If you believe
and I can go to something that can
consideraticn as ycu evaluate this

HEARINGS CFFICER AMANOQO:

tied to Mr.

it is appropriate,
be take into
going forward.

All right. IT'm

going to continue to consider it and defer until the

end of the witnesses.

Mr. Shinyama, did you want To add anything

else?

MR. SHINYAMA: Your Honor, we understand

what Your Honor is proposing, and given that it is a

relaxed standard of administrative

proceedings, we

are -- we have no objection to that plan that you

have proposed so long as obviocusly 1t's evenly

applied to everyone.

Ms. Alulil brought up a bunch of things

about business records, evidentiary rules, 1if we're

going to go down that road and be strictly in

cempliance with evidentiary rules,

McMANUS COURT REPORTERS 808-239-6148
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long time, and I don't think a lot of people will be
able to lay the foundation for the exhibits.

And so I'm just saying it has tfto ke an ewven
playing field in terms of admissibility. And I
understand Your Honor has already noted that, and we
appreciate that.

I would ask though for the case that Ms.
Aluli's referenced, 1if she could provide myselfl or
everyone in this room with the legal citation,

HEARINGS OFFICER AMANOC: Your request 1s so
noted. And I think, hearing you, it makes me more
cenfident that this i1s the right thing to do, wait
until I see all the exhibits, hear all the testimony,
and then deal with the exhibits at the end. Because
then I will be able to apply the same standard for
everyone.

So, Mr. Kealoha, do you have anything else?
If it is the same issue --

MR. KEALOHA: Well, I kelieve you menticned
my exhibits are R-1 through --

HEARINGS OFFICER AMANOG: No, he's talking
abcut the record.

MR. KEALOHA: Ckay, thank ycu wvery much.

HEARINGS OFFICER AMANC: Sorry about that.

Thank you for asking.

McMANUS COURT REPORTERS 808-239-6148
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deadlines. And then we dealt with all of those
metions as well. And so that's where we are,
There's nothing else I can add to that.
MR. SINKIN; I understand, thank you.
HEARINGS OFFICER AMANGC: All right.

Ms. Aluli?

111

M5, ALULI: Your Honor, I was not -- and T

have asked Mr. Wurdeman about his recollection of how

the R -- not Mr. Kealoha's R's —-- came to be on the
record., And I will probably go and have to ask for

copy of the reccrded prehearing thing.

a

Would that be through this court reporter?

HEARINGS COFFICER AMANO: Yes,

MS. ALULT: And the cite is 132 Hawaii 9,
it's Diamond versus Dobbin,

HEARINGS OFFICER AMANOG: Could ycu spell
the last name?

M5, ALULT: D-C-B-B-1-N.,

HEARINGS OFFICER AMANO: And the year,

please?
M35, ALULI: It was January, 2014.
HEARINGS OFFICER AMANO: Thank you,
All right, so we're goling to get the next
witness up, please. There are two individuals here

who Security has reported to me have keen taking

McMANUS COURT REPORTERS B808-239-6148
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CERTIFICATE
STATE OF HAWAII )
) S5,
COUNTY OF HONQLULU )

I, JEAN MARIE McMANUS, do hereby certify:

That on October 25, 2016, at 9:00 a.m., the
proceedings contalined herein was taken down by me in
machine shorthand and was thereafter reduced to
typewriting under my supervision; that the foregoing
represents, to the best cof my ability, a true and
correct copy of the proceedings had in the foregoing
matter.

I further certify that I am not of counsel for
any of the parties hereto, nor in any way interested
in the outccome of the cause named in this caption.

Dated this 25th day of Octocber, 2016, in

Honolulu, Hawaili.

/s/ Jean Marie McManus

JEAN MARIE McMANUS, CSR #156
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HEARINGS OFFICER AMANO: 50 you would like
to have hard copies from everyone including Mauna Kea
Anaina Hou and they have a substantial number of
exhibits.

MR. FERGERSTROM: I'm actually mcre
interested in University of Hewai'i one that was
presented todavy.

HEARINGS OFFICER AMANO: Well, Mr.
Fergerstrom, as we move forward there are lots of
witnesses ccoming, you can see how the exhibits are
referred by the witnesses and then become evidence.
So 1t's either vyou're going to get hard copies from
everybody, or you're gcing to rely on the electronic
coples?

MR. FERGERSTROM: Hard copies from
everyone. Thank yocu.

HEARTINGS CFFICER AMANOG: Ms. Piscictta, did
you understand what happened? He wants the hard
coples, so you have to make a hard copy. You will
have all your exhibits and submissions.

MS. PISCICTTA: Two of them for Vicente.

HEARINGS OQFFICER AMANO: I'm asking
everyone to produce hard copies to Mr. Fergerstrom
and to Mr. Vicente.

Yes, Mr. Sinkin.

McMANUS CCURT REPORTERS 808-239-6148
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argue with you. I've explained what happened. Those
prarties at the time, it was subseguent to that that
we then set up a process for interventicn, and then
there were mctions prcoccess as well, et cetera. S0
that's what happened.

MR. SINKIN: Okavy.

HEARINGS OFFICER AMANO: Sco for Monday, how
does the University wish to proceed?

MR. LUI-KWAN: Well, Judge, you saw our
first five, right? I will name the next five we're
goling to submit.

HEARINGS OFFICER AMANO: I want to know
who's coming on Monday starting with Mr. White.

MR, LUI-KWAN: Mr. White, Perry White,
James Hayes, Robert MclLaren, Chad Baybavyan,

Dr. Gunther.

HEARINGS OFFICER AMANO: Can I ask you for
the order, because I think Dr. Sander, Gary Sander
feor TIO was suppcsed to go at some point, so I'm
asking you to please tell me what crder the witnesses
will be coming.

MR. LUI-KWAN: My understanding, Judge,
that Dr. Sanders was available today. He has to --
he's traveling, has to go back tfto the mainland, so

he's not going to be here on Monday. S50 we are goling

McMANUS COURT REPORTERS 808-239-6148
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CERTIFICATE
STATE COF HAWAII )
) 53,
COUNTY OF HCNOLULU )

I, JEAN MARIE McMANUS, do hereby certify:

That on October 20, 2016, at 9:00 a.m., Lhe
proceedings contained herein was taken down by me in
machine sherthand and was thereafter reduced to
typewriting under my supervision; that the fcregoing
represents, to the best of my ability, a true and
correct copy cf the proceedings had in the foregecing
matter.

I further certify that I am nct c¢f counsel for
any of the parties hereto, nor in any way interested
in the outcome of the cause named in this caption.

Dated this 20th day ¢f October, 2016, in

Honolulu, Hawaii.

/S/ Jean Marie McManus

JEAN MARIE McMANUS, CSR #1656
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HEARING CFFICER AMANO: You may I ask that
counsel introduce themselves and those persons with
them.

MR. LUI-KWAN: Thank ycu, Judge Amano. My
name is Tim Lui-Kwan. I'm one of the attorneys for
University of Hawaii Hilo, the Applicant. With me
today is --

UNKNOWN SPEAKER: Can't hear vyou.

HEARING OFFICER AMANG: TLet me explain why
this mike docesn't work as well.

We gave the better mike tc the other side
so that when you guys are talking, it's louder. We
are using the softer microphone, but we will try to
do it as best we can.

(Many people speaking at once.)

HEARING OFFICER AMANO: Excuse me.

One of the things that happens when the
court reporter is taking down every word, she needs
to know who is speaking. S50 I hear you, but there's
ne record of you.

So we're going to change microphones and
try to increase the volume. But it is appropriate
for them to address me. 2And sc I'm gcing to ask them
to do that. Mr. Lui-Kwan.

MR. LUI-KWAN: My name is Tim Lui-Kwan,

McMANUS COURT REPORTERS 808-239-6148
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MR. TING: Yes, Your Honor. Docuglas Ing.
I'm the attorney fcer TMT International Observatory
LLC.

HEARING OFFICER AMANO: Thank you, Mr. Ing.

Next request te be admitted as a party,
that would be C.M. Kaho'okahi Kanuha,.

MR. KANUHA: Alohe.

HEARING OFFICER AMANO: You're Mr. Kanuha?

MR. KANUHZAZ: Aye.

HEARING OFFICER AMANOQ: Thank you.

Next is requested to be admitted as a party
Mehana Kihoi.

MS. KIHOI: Aloha.

HEARING OFFICER AMANO: Good morning.

Next requested to be admitted as a party
Ana Nawahine-XKaho'opi'i. Absent.

Next request to be admitted as =z party
Wai'ala Ahn. Absent.

Next regquest to ke admitted as a party,
Edward K. Akiona. Absent.

Reguest to be admitted as a party Joseph
Kualii Lindsey Camara.

MR. CAMARA: {Raises hand.)

HEARING OFFICER AMANO: Good morning, Mr.

Camara.

McMANUS COURT REPORTERS 808-239-6148
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CERTIFICATE
STATE OF HAWAII )
i} 5885,
COUNTY COF HONOLULU )

I, JEAN MARIE McMANUS, dc hereby certify:

That on June 17, 2016, at 10:00 a.m., the
proceedings contained herein was taken down by me in
machine shorthand and was theresfter reduced to
typewriting under my supervision; that the foregoing
represents, to the best of my ability, a true and
correct copy of the proceedings had in the foregoing
matter.

I further certify that I am not cf counsel for
any of the parties hereto, nor in any way interested
in the outcome of the cause named in this caption.

Dated this 17th day of June, 2016, in Honoclulu,

Hawaii.

/s/ Jean Marie McManus

JEAN MARIE McMANUS, CSR 156

McMANUS COURT REPORTERS 808-239-6148
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