University respectfully requests that, pursuant to the authority delegated to the Hearing Officer
under Hawai'i Revised Statutes ("HRS")§ 91 -10 and Hawai 'i Administrative Rules ("HAR")
§§ 13-1-32, 34, and 35, the Hearing Officer deny the Motion.

I.

INTRODUCTION
In its Motion, the Flores-Case 'Ohana argues that the Hearing Officer's decision not to

receive certain of the Flores-Case 'Ohana's exhibits is a violation of due process. The exhibits at
issue, however, were submitted after the close of the evidentiary hearing. Though the FloresCase 'Ohana cites HRS § 91-10(3) to support admitting their exhibits as purported rebuttal
evidence, nothing in the language of that statute allows the Flores-Case 'Ohana to continue to
present entirely new exhibits, not previously used or seen, after the close of the evidentiary
hearing. Moreover, the Hearing Officer set forth a clear mechanism to seek leave to present
rebuttal evidence-a mechanism that the Flores-Case 'Ohana knowingly failed to avail itself of
with respect to the evidence at issue here. Having deprived the parties of the opportunity to
cross-examine any witness on those exhibits, the Hearing Officer's exclusion of those exhibits
was proper and does not give rise to a due process violation. Whether those exhibits are
relevant, material and not duplicative is simply not pertinent in light of their untimely
submission.
The Motion also lodges numerous allegations of wrongdoing against the Department of

in Support, 2) Flores-Case 'Ghana's Motion to Reconsider Minute Order No. 44 and Notice of
Spoliation of Evidence, and Memorandum in Support Dated April 26, 2017, and 3) Mauna Kea
Anaina Hou et al. Joinder to the Temple ofLano Motion for Reconsideration ofMinute Order 44
and Objections Dated April 27, 2017, Certificate of Service , filed April 28, 2017 [Doc. 587]
("Ching Joinder"), to the extent that the Ching Joinder addresses arguments made in the
Motion. The University separately responds to the Ching Joinder to the Temple of Lono 's
Motion for Reconsideration ofMinute Order 44 and Mauna Kea Anaina Hou et al. Joinder to the
Temple of Lano Motion for Reconsideration ofMinute Order 44 and Objections Dated April 27,
2017.
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Land and Natural Resources ("DLNR") Office of Conservation and Coastal Lands ("OCCL"),
specifically that OCCL's alleged mismanagement of certain filings somehow constitutes
spoliation of evidence. Based on those claims, the Flores-Case 'Ohana requests "a full
disclosure and listing of exhibits ... that were switched after the initial documents were filed in
the Evidentiary Hearings Submittals," and that the deadline for the submission of the proposed
findings of fact, conclusions of law, and decision and order ("FOF/COL") be reassessed.
Motion at 7. The Ching Joinder additionally argues that replacing Exhibit R-7 with a signed
copy is spoliation of evidence and that the Hearing Officer failed to hold a public hearing on the
requests to intervene. Notably, both the Motion and Ching Joinder fail to provide any legal
authority or credible evidence to support their allegations of spoliation and requested relief.
Given the numerous exhibits and supplemental disclosures filed by the Flores-Case 'Ohana and
the other "B" Petitioners, the most obvious explanation for any alleged discrepancy between
OCCL's website and the actual filings is clerical error. OCCL provided electronic access to the
exhibits and filings as a convenience to the parties. For the Flores-Case 'Ohana and Mr. Ching
to distort OCCL's efforts to accommodate the parties to manufacture a spoliation argument to
justify its demand for further delay is unwarranted and improper.
Furthermore, Mr. Ching's complaint about a lack of public hearing to admit intervenors
is entirely unfounded given the Hearing Officer held-and Mr. Ching's then-counsel attendedan appropriate hearing for the motions to intervene.
For all of these reasons, the Flores-Case 'Ohana's Motion and the Ching Joinder should
be denied.

3.
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II.

ARGUMENT
A.

THE DEADLINE SET TO FILE ALL EVIDENCE DID NOT VIOLATE THE
FLORES-CASE 'GHANA'S DUE PROCESS RIGHTS

In its Motion, the Flores-Case 'Ohana argues that in requiring all evidence to be
introduced by the close of the evidentiary hearing on March 2, 2017, its due process rights were
violated because "the Hearing Officer did NOT specify that all exhibits had to be submitted
before the last hearing date." Motion at 2-3. In fact, the record is clear that the Hearing Officer
said exactly that:

And, again, I'll close the documentary portion. So no more
documents, no more testimony. And that's it, so no more
testimony after tomorrow. And I know I' m repeating myself, but I
want to really make sure it's understood and heard. No more
testimony after tomorrow. No more documents after March 9th.
So you may have to submit some of the added exhibits that were
identified in the course of the examination of/the/ witness. I get
that that has to be uploaded, and you want to move that in. And so
that is why I'm giving you the extra time to do that, gather
everything and put it all in one document.
Ex. A, Tr. 03/01/17 at 255 :4-15 (emphases added). In other words, the Hearing Officer made
clear that no new exhibits or testimony could be introduced after March 2, 2017, and that the
March 9, 2017 deadline was simply to allow the parties to submit copies of exhibits to DLNR
"that were identified in the course of the examination of [the] witness."

In this case, the Hearing Officer denied Exhibits B. 14, B.26, B.27, B. 81a- B.8le, B.82a,
B.82b, B.83, B.84, B.85a - B.85e, and B.86a - B.86d as untimely because they were introduced,

for the first time, after the close of the evidentiary hearing on March 2, 2017. Contrary to the
Flores-Case 'Ohana' s assertions, those exhibits were not denied simply because Flores-Case
' Ohana filed its motion to admit those exhibits after March 2, 2017. Rather, those exhibits were
denied because they were introduced and provided to the parties for the first time after the close
4.
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of the evidentiary hearings on March 2, 2017. Given the clear notice that all parties had
regarding the close of the evidentiary portion of the hearing and the time to file exhibits, the
Flores-Case 'Ohana's due process rights were not violated. To the contrary, admitting those
exhibits into evidence after the evidentiary hearing was closed, with no opportunity to crossexamine any witnesses on those exhibits would violate the University's and all the other parties'
due process rights.
B.

THE UNIVERSITY'S OBJECTIONS TO THE FLORES-CASE 'OHANA'S
EXHIBITS ARE NOT FRIVOLOUS

After reviewing the exhibits filed by the parties and in reliance on the representation of
the exhibits on the Documents Library and Evidentiary Hearing Submittals webpages
(collectively, the "Documents Library"), the University raised objections to those exhibits that
it felt fell into the categories set forth in its Opposition to Motions to Admit Exhibits and Written
Direct Testimony, filed March 16, 2017 [Doc. 533]. The Flores-Case 'Ohana now asserts that
the University's objections were frivolous and "go beyond the exclusion of immaterial,
irrelevant, or unduly repetitious evidence," without providing any explanation of how the
University's objections might be frivolous. Motion at 3.
Notwithstanding the above, the Flores-Case 'Ohana appears to argue that the denial of
Exhibits B.30, B.31, B.32, B.33, B.34, B.35, B.36, B.37a/B.37, B.37b/B.38, B.38/B.39,
B.39/B.40, B.40/B.41, B.41/B.42, and B.42/B.43 2 was improper because they are "alternate
copies" of several of the University's exhibits. Motion at 9-10. It is unclear how additional
copies of already submitted exhibits are not duplicative. However, to the extent Flores-Case

2

Although the Hearing Officer appears to have denied admission of Exhibits B.37a, B.37b,
B.38, B.39, B.40, B.41, and B.42 on page 26 of Minute Order No. 44, the Hearing Officer
received into evidence Exhibits B.37, B.38, B.39, B.40, B.41, B.42, and B.43 which the FloresCase 'Ohana admits are the same exhibits but have been renumbered.
5.

4813-1235-4887. I7 053538-00021

'Ohana is representing that those exhibits are different versions of exhibits already in the record,
but not duplicative, the University does not object to the admission of those exhibits into
evidence.
With respect to Exhibit B.14, the University maintains that it was properly excluded. As
discussed above, Exhibit B.14 was introduced and filed for the first time after the close of the
evidentiary hearings. Additionally, in its Joinder [Doc. 532], the Flores-Case 'Ohana agreed
with the University that written direct testimony for witnesses who did not appear for crossexamination should be excluded. Doc. 532 at 3. Exhibit B.14 is a transcript of testimony by
Pualani Kanahele. Characterizing the document as rebuttal evidence does not change the fact
that Exhibit B.14 is clearly the testimony of Ms. Kanahele. It is indisputable that Ms. Kanahele
was not presented as a witness during the evidentiary proceedings, and the Flores-Case 'Ohana
does not allege that Exhibit B.14 was introduced through the testimony of any other witness.
Accordingly, Exhibit B.14 was properly excluded.
With respect to Exhibits B.27, B.8la-B.81e, B.82a, and B.82b, the Flores-Case 'Ohana
asserts that these exhibits were referenced throughout Mr. Flores' s written direct testimony.
Motion at 11-12. However, a review of his written direct testimony shows that those exhibit
numbers are not referenced anywhere therein. Those exhibits were never even identified until
after the close of the evidentiary hearing, and more than five months after Mr. Flores's written
direct testimony was filed. Even assuming Mr. Flores' s written direct testimony contains
tangential references to the contents of those exhibits, it was incumbent on Mr. Flores to identify
by exhibit number, either in his written direct testimony or during his examination, those
documents intended to be used as evidence; a mere passing ambiguous reference is not sufficient
to alert parties as to what materials are being introduced as exhibits for which review and cross-

6.
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examination would be appropriate. Moreover, the Flores-Case 'Ohana's Motion ignores the fact
that a copy of Exhibit B.27 was never provided to the parties or OCCL. Therefore, Exhibits
B.27, B.8la- B.8le, B.82a, and B.82b were properly excluded.
The Motion also asserts that Exhibits B.83 through B.86d were improperly denied
because " rebuttal evidence is allowed per§ 91-10(3)." Motion at 12-13. HRS§ 91-10(3) does
not give parties an unfettered right to submit evidence whenever it wants, regardless of its
relevance, materiality or duplicative nature. Rather, the parties' ability to introduce evidence is
limited by HAR§§ 13- l-32(c) and 13-1-35, which give the Hearing Officer broad discretion to
conduct the contested case proceedings, including setting deadlines and procedures for the
submission of evidence .
. Moreover, at the hearing on January 31, 2017, the Hearing Officer notified the parties
that anyone wishing to present rebuttal witnesses must seek leave to do so by filing a motion by
February 13, 20 17. See Ex . B, Tr. 01 /31/17 at 252-53. The Flores-Case ' Ohana did not seek
leave to present rebuttal witnesses or evidence. By failing to avail themselves of this clearly laid
out process, the Flores-Case 'Ohana thus forfeited its opportunity to seek to present rebuttal
evidence in this proceeding. Thus, the Flores-Case ' Ohana' s belated attempt to submit purported
rebuttal evidence, not only after the deadline for such motions, but after the evidentiary hearing
has closed, is clearly untimely.
Accordingly, Exhibits B.27, B.81a - B.8le, B.82a, B.82b, and B.83 through B.86d were
properly excluded.
C.

OCCL'S MANAGEMENT OF THE FILINGS DID NOT RESULT IN
PREJUDICE TO THE FLORES-CASE 'OHANA

The Flores-Case ' Oharra next argues that confusion of the exhibits, in particular
renumbering of its Exhibits B.37a, B.37b, B.38, B.39, B.40, B.41 , B.42, and B.43 to Exhibits
7.
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B.37, B.38, B.39, B.40, B.41, B.42, and B.43, and replacement of Exhibits B.30 through B.36
with copies of R-1 through R-7, was exacerbated by OCCL's management of the filings through
the Documents Library, somehow prejudicing the Flores-Case 'Ohana. Motion at 4-6.
The Documents Library in this proceeding was created for the convenience of the parties.

It is not required by the Board of Land and Natural Resources' ("Board") rules or any statute.
As the sponsor of the exhibits, the Flores-Case 'Ohana maintains the responsibility to properly
identify the exhibits it wants to move into evidence. Indeed, in its Motion to Admit First
Supplemental Exhibits Into Evidence, filed March 8, 2017 [Doc. 500] ("First Supplemental
Motion"), the Flores-Case ' Ohana admitted it was aware of the inconsistencies in the exhibit

numbering. First Supplemental Motion at 3. The Flores-Case 'Ohana had ample time to raise
and correct this issue. However, instead of identifying the numbering issue that the Flores-Case
'Ohana claims is so serious and prejudicial, the Flores-Case 'Ohana simply "move[d] to admit
into the record [Exhibits B.37 through B.43] based upon the assigned numbers in the Evidentiary
Hearing Submittals[.]" Id. at 3. In other words, the Flores-Case 'Ohana not only remained silent
despite knowledge of the numbering errors, but actively worked to perpetuate them. As such, the
Flores-Case 'Ohana's claim of prejudice is disingenuous at best. More importantly, the FloresCase 'Ohana has suffered no actual harm as a result of its alleged confusion because Exhibits
B.37 through B.43 were nonetheless admitted into evidence. Motion at 5; Minute Order No. 44
at 28. Therefore, the Flores-Case 'Ohana's claim of prejudice is without merit.
D.

THE FLORES-CASE ' OHANA'S ASSERTION OF SPOLIATION OF
EVIDENCE IS UNFOUNDED

The Flores-Case 'Ohana and Mr. Ching attempt to characterize corrections to the record
and clerical errors related to documents R-7 and R-8 as spoliation of evidence by alleging that
certain actions by OCCL compromised the integrity of certain exhibits. See Motion at 5-6;
8.

48 13- 1235-4887. I 7.053538-0002 I

Ching J oinder at 1-2. This argument fails on a number of levels.
First, to the extent the Flores-Case 'Ohana and Mr. Ching are asserting a claim for
spoliation of evidence, such a claim is a civil tort which cannot be adjudicated by the Hearing
Officer in a contested case proceeding. Moreover, the Hawai 'i Supreme Court has never
recognized the tort of spoliation of evidence. See Matsuura v. E.J du Pont de Nemours & Co.,
102 Hawai' i 149, 168, 73 P.3d 687, 706 (2003); Jou v. Adalian, Civ. No. 15-00155, 2016 WL
4582042 at* 19 (D. Haw. Sept. 1, 2016).
Second, spoliation of evidence generally requires proof of impairment to the aggrieved
party's ability to prove its claim. See Matsuura, 102 Hawai'i at 166-67, 73 P.3d at 704-05
(citations omitted); see also Jou 2016 WL 4582042, at *19. Furthermore, a claim of intentional
spoliation of evidence requires affirmative evidence of the intentional destruction of evidence.
Here, there is no evidence-nor have the Flores-Case ' Ohana nor Mr. Ching alleged any-that
the claimed switching Exhibits R-7 and R-8 (draft copies) with final signed copies by OCCL was
done either (a) intentionally for the purpose of disrupting or defeating proceedings in this matter,
or (b) has caused significant impairment in the ability to prove the Flores-Case 'Ghana's or Mr.
Ching's claims. Rather, it appears that the OCCL made an inadvertent error in transferring two
voluminous documents that are nearly identical except for the signature pages. The most logical
explanation is that once OCCL recognized its error in uploading a draft copy of these documents,
as pointed out by the Flores-Case ' Ohana and others during the course of the proceedings, OCCL
made the good faith effort to correct the signature pages. Regardless, there is no dispute that
OCCL did, in fact, sign and approve the document that was filed as R-7. Ex. C, Tr. 02/27/17 at
220:6-15; 221 :24-222:22; 223:2-14. Therefore, the alleged switching complained ofby the
Flores-Case 'Ohana and Mr. Ching cannot impair any party's ability to prove its claims. Indeed,
9.

48 13-1 235-4887. I7.053538-0002 I

the Flores-Case 'Ohana and Mr. Ching do not provide an iota of evidence that the alleged
spoliation prevents either party from prevailing on their respective claims. 3 Clerical errors,
without more, are insufficient to support a claim for spoliation of evidence.
E.

The 5-day Reconsideration Period is Reasonable

The Flores-Case 'Ohana next argues that the five-day deadline to file a motion for
reconsideration is unreasonable. This argument is moot because the Flores-Case 'Ohana has
already filed its motion for reconsideration within the deadline. As discussed above, the Hearing
Officer has broad discretion to conduct the contested case proceedings, including setting
deadlines and procedures for the submission of evidence. HAR§§ 13-1-32(c) &13-1-34(a).
HAR § 13-1-39(b) expressly provides for a five-day reconsideration period. The Hearing Offi.cer
clearly acted within her authority by imposing a deadline that is specifically provided for in the
rules. Furthermore, the five-day reconsideration period is the same reconsideration period that
has been in place for the entirety of these proceedings. For these reasons, this argument lacks
merit.
F.

EXHIBITS R-1 THROUGH R-8 ARE PART OF THE OFFICIAL RECORD

The Flores-Case ' Ohana also states that it is unclear whether or not the Hearing Officer
admitted documents R-1 through R-8 . As discussed at the hearing on October 25, 2016, the
Hearing Officer did not have to separately admit R-1 through R-8; the University and the
3

See Ex. D, Ito v. ADM lnv 'r Servs., Inc. , No. CAAP-11-0000391, 2015 WL 1360939, at *11
(Haw. Ct. App. Mar. 25, 2015), as corrected (May 18, 20 15) (affirming the lower court's ruling
denying discovery sanctions for alleged spoliation because Defendant/Third-Party PlaintiffAppellant ADMIS failed to show the alleged spoliation was relevant to or affected the court's
analysis and that even though AD MIS did not have original copies of the State's files, AD MIS
nonetheless had copies of all relevant documents) (cited pursuant to Hawai' i Rules of Appellate
Procedure Rule 35(c)); see also See Stender v. Vincent, 92 Hawai'i 355, 363, 992 P.2d 50, 58
(2000) (stating that in determining whether to impose a discovery sanction, a relevant factor for
the court to consider is "whether the opposing party suffered any resulting prejudice as a result of
the offending party's destroying or withholding the discoverable evidence").
10.
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original Petitioners- which includes the Flores-Case 'Ohana-already agreed that those
documents are part of the record. See Ex. E, Tr. 10/25/16 at 106-10; Ex. E, Tr. 10/20/16 at 234.
G.

AN APPROPRIATE HEARING WAS HELD ON THE MOTIONS TO
INTERVENE

Mr. Ching's assertion that the public hearing required for standing of the intervemors in
this proceeding did not take place is completely devoid of merit. The Board's rules do not
require that a public hearing be held to determine who may be a party to a contested case-just
4

that a hearing must be held. See HAR§ 13-1-3 l(f); § 13-1-2. In accordance with HAR§ 13-l3l(f), a hearing on the motions to intervene was held on Jun~ 17, 2016, a hearing at which Mr.
Ching himself was present and participated in through his then-counsel. See Ex. F, Tr. 06/17 /16
at 4.
H.

THE FLORES-CASE 'OHANA'S REQUESTED RELIEF rs NOT
WARRANTED

Based on the arguments in its Motion, the Flores-Case 'Ohana contends that deadlines for
submission of the parties' proposed FOF/COL cannot be set until rulings relating to the
admissibility of evidence are final. Motion at 7. The University notes that the Flores-Case
'Ohana cites no authority to support this argument.
To the extent the Flores-Case 'Ohana is attempting to make an argument similar to the
Temple of Lono's argument based on HAR§ 13-l -38(a), that argument also fails. As discussed
in the University's Opposition to the Temple ofLano 's Motion for Reconsideration of Minute

Order No. 43 [Doc. 559}, the Hearing Officer has broad authority under the Board's rules to

4

A "public hearing" means "a hearing required by law in which members of the public
generally may comment upon the subject matter of the hearing." HAR§ 13-1 -2 compare with
HAR§ 13-l-28(b) (Contested Case Hearings) (providing that " [t]he contested case hearing shall
be held after any public hearing which by law is required to be held on the same subject
matter") (emphasis added).
11.
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regulate the course and conduct of the hearing, including the setting of deadlines. See HAR §
13-I-32(c). HAR§ 13-I-38(a) provides that the deadline for the parties to submit proposed
FOF/COL is ten days after the transcript is made available, "unless the presiding officer shall
otherwise prescribe." Based on the plain reading of the rules, the presiding officer has broad
discretion to set submission deadlines. Therefore, the Flores-Case ' Ohana's argument not only
lacks legal support, it contradicts the rule; and, therefore, fail s as a matter of law.
The Flores-Case 'Ohana also asks for a full disclosure and list of exhibits that were
switched after the initial R-1 through R-8 documents were filed in the Documents Library, as
well as leave to re-file its exhibits. Motion at 7. Again, the Motion lacks any legal basis or
authority for demanding such relief. The present Motion questions the accuracy of only nine
exhibits out of approximately 616 exhibits received into evidence. In other words, the accuracy
of the overwhelming majority of exhibits remains uncontested. Accordingly, a full disclosure of
exhibits that were updated by OCCL, as well ofresubmission of the Flores-Case ' Ohana
exhibits, is unnecessary.

III.

CONCLUSION
In the interest of judicial economy and upon the Flores-Case 'Ohana's representations

that B.28, B.30 - B.36, and B.70 5 are not duplicative of what has already been admitted, the
University does not object to the admission of those exhibits. However, for the foregoing
reasons, the University respectfully submits that the Flores-Case ' Ohana's Motion should
otherwise be denied.

5

As discussed in fn. 3, supra, although Exhibits B.37a, B.37b, B.38, B.39, B.40, B.41 , and B.42
appear to have been renumbered as Exhibits B.37, B.38, B.39, B.40, B.4 1, B.42, the Hearing
Officer has already admitted those exhibits so re-admitting them at this stage is unnecessary.
12.
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DATED: Honolulu, Hawai ' i, May 4, 2017.

IAN L. SANDISON
JOHN P. MANAUT
LINDSAY N. MCANEELEY
Attorneys for Applicant
UNIVERSITY OF HAWAI'I AT HILO
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BOARD OF LAND AND NATURAL RESOURCES
STATE OF HAWAI'I
IN THE MATTER OF

Case No. BLNR-CC-16-002

Contested Case Hearing Re Conservation
District Use Application (CDUA) HA-3568 for
the Thirty Meter Telescope at the Mauna Kea
Science Reserve, Ka'ohe Mauka, Hamakua,
Hawai ' i, TMK (3) 4-4-015:009

DECLARATION OF COUNSEL;
EXHIBITS "A"-"G"

DECLARATION OF COUNSEL
I, IAN L. SANDISON, declare:
1.

I am an attorney with Carlsmith Ball LLP, counsel for Applicant University of

Hawai'i at Hilo ("University") in the above-captioned matter.
2.

I am authorized and competent to testify to the matters set forth herein, and unless

otherwise indicated, I make this declaration based upon personal knowledge.
3.

Attached hereto as Exhibit A is a true and correct copy of excerpts from the

transcript prepared by Carol E.M. Sugiyama of the evidentiary hearing held on March 1, 2017 in
the above-captioned matter, presided over by Judge Riki May Amano (Ret.).
4.

Attached hereto as Exhibit B is a true and correct copy of excerpts from the

transcript prepared by Hedy Coleman of the evidentiary hearing held on January 31, 2017 in the
above-captioned matter, presided over by Judge Riki May Amano (Ret.).
5.

Attached hereto as Exhibit C is a true and correct copy of excerpts from the

transcript prepared by Laura Savo of the evidentiary hearing held on February 27, 20 17 in the
above-captioned matter, presided over by Judge Riki May Amano (Ret.).
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6.

Attached hereto as Exhibit D is a true and correct copy of Ito v. ADM Inv 'r

Servs., Inc., No. CAAP-11-0000391, 2015 WL 1360939 at *l (Haw. Ct. App. Mar. 25, 2015), as
corrected (May 18, 2015) (cited pursuant to Hawai'i Rules of Appellate Procedure Rule 35(c)).
7.

Attached hereto as Exhibit E is a true and correct copy of excerpts from the

transcript prepared by Jean Marie McManus of the evidentiary hearing held on October 25, 2016
in the above-captioned matter, presided over by Judge Riki May Amano (Ret.).
8.

Attached hereto as Exhibit F is a true and correct copy of excerpts from the

transcript prepared by Jean Marie McManus of the evidentiary hearing held on October 20, 2016
in the above-captioned matter, presided over by Judge Riki May Amano (Ret.).
9.

Attached hereto as Exhibit G is a true and correct copy of excerpts from the

transcript prepared by Jean Marie McManus of the hearing on the motions to intervene held on
June 17, 2016 in the above-captioned matter, presided over by Judge Riki May Amano (Ret.).
10.

The highlighting included in these excerpts were added by our law firm for ease

of reference.
This declaration is made upon personal knowledge. I declare under penalty of perjury
that the foregoing is true and correct.
DATED: Honolulu, Hawai'i, May 4, 2017.

~DISON
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77

MR. SANDISON

78
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MR. ONO

94
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MR. CAMARA
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17:04:35 1
2

Kahea ' s Exhibit B-3, those should be separate so that I
can see them separately.

3
4
17:04:52 5

You can put them in one document if you wish ,
but I need to have them identified separately.
to put your reasons.

You have

I don ' t want to read your

6

documents and have to guess.

7

going to receive it in, I ' m just letting you know.
Then a week later , March 23rd, you will have

8
9
17:05 :1 210
11

my minute order regarding admitting exhibits, and so
I ' ll lay out all of the exhibits that I intend to
that I will receive into evidence , that is evidence .

12
13

Also,

I will then c lose the documentary

portion of the hearing .

14
17:05:2715

If I ' m going to guess , I ' m

So tomorrow ,
testimonial portion.

I ' m going to close the
No more testimony, so don ' t go

16

submitting any more written direct or supplemental

17

direct.

If you want to make a correction , that is one

18

thing .

But it gets r ea lly like I should have said " and "

19

ins tead of " but ."

17:05:4620
21
22

grammatical.

Something like that , I get that,

But beyond that , if substantive, don 't do

it.
Your t est imony is your testimony and your

23

written documents are in .

24

the hearing.

17 : 05:5925

We rel ied on them throughout

And so I will in that minute order lay out

all of the exhibits that I ' ll be receiving in evidence.
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17:06:01 1

When you write your decision and order and

2

proposed decision and order and findings of fact,

3

is what you have to rely on , those exhibits.

4
17:06:16 5

that

And , again , I ' ll close the documentary
portion.

So no more documents , no more testimony .

6

that ' s it , so no more testimony after tomorrow.

7

know I ' m repeating myself , but I want to really make

8

sure it ' s understood and heard .

9

tomorrow .

17:06:3310

And I

No more testimony after

No more documents after March 9th .
So you may have to submit some of the added

11

exhibits that were identified in the course of the

12

examination of witness .

13

uploaded , and y ou want to move that in .

14

why I ' m giving you the extra t ime t o d o t h at , ga t h e r

17 : 06:4915

And

everything and put

I get that that has to be
And so that is

i t all in o n e d oc ume n t .

I ' ll try to find out tonight the estimated

16
17

time for the completion of the transcripts.

18

rule, the deadline for submi ssion of the proposed

19

decision and order including the findings of fact and

17:07 : 1120

conclusion of l aw is 10 days.

All along ,

Pursuant to

I ' ve been

21

saying to you all , well , two weeks sound more reasonable

22

to me.

23
24
17:07:2625

But I told you I would reconsider at the end.
I know we have gone real long , and in case anybody is
interested, today was the 43rd day of our hearing.
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17:07:30 1
2
3
4
17:07:48 5

Mr . Kanaele is Witness No . 68.

And so , it ' s a lot.

So , therefore, my intention is to give you 30
days after the transcripts are completed.
Now, obviously , you are going to be doing a
lot of work before that.

And then once the transcripts

6

are completed ,

7

out the next deadline .

8

days from that to submit your proposed decision and

9

order, findings of fact , and conclusions of law.

17:08:0610

I ' ll have to issue a minute order laying
And the next deadline will be 30

I don ' t have a clue right now when that is

11

going to be because it's triggered by the transcript.

12

And I don ' t

13

Thereafter , after your 30 days , the proposals are in and

14

you will have two weeks from there to send your

17:08:2415
16

know when that is going to be completed.

objections , replies,

joinders and whatever .

And then after that , I ' ll be issuing my own

17

decision and order , proposed decision and order and

18

recommendations to the Board .

19

the Hawaii Administrative Rules th at lay out the next

17 : 08 : 4420
21

You might take a look at

process, which by then is out of my hands.
So , I can ' t give you any specific dates except

22

ones that I just gave you for the exhibits.

Rea l ly

23

important , March 9th , documentary exhibits .

You have a

24

week to object .

17:09 : 0325

A week after that , you will get a

minute order saying to you , these are the exhibits , this
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16
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1

you, don't focus on that person's flaws.

Instead,

2

gaze at Al oha through the eyes in your heart, and

3

those irritants will watch over you without harming

4

you or hurting others.
"Judging other people is a sinful snare that

5
6

draws you away from Aloha .

How much better it is to

7

be joyful in Aloha , your Savior.

8

on Aloha, the more Al oha can strengthen you.

9

Aloha is your strength .

The more you focus
In fact,

"You can train your mind to stare away from

10

11

Aloha even when other things are demanding your

12

attention.

13

that is able to be conscious of several things at

14

once .

15

and Aloha's light will shine on all your moments. "

16

Aloha created you with an amazing brain

Create a permanent place for Aloha in your mind

Am I Christian?

17

Kanaka Wai?

18

responsibil ity.

Of course, I am.

Can ' t help it.

Am I Ali ' i?

Am I a
It's my

19

Thank you very much, Hearing Officer.

20

HEARINGS OFFICER AMANO:

21
22

23

very much.

I'm pau .

Mr. Neves, thank you

You're released.
(Applause.)

HEARI NGS OFFICER AMANO:

I apologize for

24

having kept everyone this long.

I wanted to have a

25

chance to finish at least this witness so he wouldn ' t
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1

have to come back, and I felt we were close.

But,

2

there are a couple of housekeeping matters I need to

3

bring up.

It won't take very long.
I did indicate that I would be setting up a

4
5

schedule for rebuttal witnesses.

6

rebuttal witnesses -- so if you intend or wish to call

7

a rebuttal witness , you need to make a motion, file it

8

by the 13th of February, couple weeks .

9

responses, j oinders , one week later, by the 20th .

10

Sarne way, submit by email, upload it, I'll take a

11

l ook .

12

So, the motion for

Any replies,

On the 21st, that's the first day we'll be

13

corning back after the holiday.

14

different way.

I ' l l say it again in a

But , on the 21st , in the morning, we ' ll take

15
16

up the request -- or perhaps in the afternoon, we'll

17

t a ke up the motions for rebuttal witnesses.

18

rebuttal witnesses, I ' m looking to see wha t your

19

reasons are , why you would not have put t hat witness

20

on in your case in chief .

21

rebuttal.

22

sure you put in your motions your reasons so that when

23

I read it, I understand it.

24
25

For

I t has to be t hrough

I ' ve been saying that quite a bit.

So make

Okay.

So that ' s the schedule for rebuttal.
are due on the 13th of February .

Motions

Replies , joinders ,
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1

responses, whatever you call it, need to be done by

2

the 20th -- 20th of February.

3

21st, we will take it up , perhaps at the end of the

4

day or the morning , depends on where we are.

And the next day on the

And I'll make decisions at that time.

5

And if

6

there are rebuttal witnesses that will be allowed, we

7

have to then set them for scheduling as well.

8

that's the reason I want to wait that long to take

9

this up .

10

So

I am going to grant -- and I'll do it in

11

writing, but I will let everybody know.

I'm granting

12

Mr. Camara's request to present witnesses.

13

his reasons were -- goes to the l evel of good cause.

I thought

And so from my reading, he didn ' t say in his

14
15

motion, but my reading of his submitted witness list, he

16

has only t wo people , and that ' s himself and Mililani

17

Trask.

18

what I will do when I respond in t he order is probably

19

give him the 27th.

20

way the schedul e is looking down the road .

I ' m not sure i f he's going to call Miss Trask , so

But, I'll have to take a look at the

21

Miss Pisciotta?

22

MS. PISCIOTTA:

23

HEARINGS OFFICER AMANO:

Okay .

I think ... (Inaudible.)
I actual ly have

24

information on that.

I do know all he said to me was

25

anytime after the 15th of February would be fine with
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1

You go through a n u mber of drafts ,

2

point ,

3

subm i tted to the chair.

4

we agree on a

Q

Okay .

a n d then at some

final draft and then that is

03 : 37 : 23

03 : 37 : 26

03 : 37 : 30

How is t h is agreement -- so when

5

yo u say " we, " are you referr i ng to you and Mr.

6

coming to some type of ag r eeme n t

Cain

r egarding t h e final?

03 : 37 : 32

03 : 37 : 36
03 : 37 : 39

7

A

Yes .

03 : 37 :4 2

8

Q

And is there any particular sections that

03:37 : 43

9

you recall that h ad to be redon e or revised?

10

A

T h is was seven years ago .

So it ' s

03:37 : 47

not

03 : 37 : 52

11

easy to recall exac t ly wh at parts of the report that

03 : 37 : 57

12

I had,

03 : 3s , 0 1

13

but ,

14

in the -- in the work of the planners and offer

03 : 38 :11

15

suggestions on changes .

03 : 38 : 16

16

you know ,

generally ,

Q

so-ca l led significant concerns over ,
I do -- I

Okay.

do get very much involv e d

Thank you .

So it ' s

f a ir to say

17

th at

18

responsible for compiling the staf f

19

February 25th ,

20

A

Yes ,

21

Q

So was this staff report prepar e d for

22

i t ' s accurate to say that OCCL was

2011 ,
I

report dated

for CDUA HA-3568?

would agree .

members of the Board of Land and Natural Resources?

03 : 38 : 07

03 : 38 : 18

03 : 38 : 23

03 : 38 : 29

03 : 38 : 34

03 : 38 : 40

03 : 38 : 45

03 : 38 : 48

23

A

Yes .

03 : 38 : 51

24

Q

And was it prepared for the

03 : 38 : 52

25

F e bruary 25th ,

2011,

meeting?

ALI ' I COURT REPORTING
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1

A

Yes.

03 : 38 : 56

2

Q

So prior to submitting this staff report

03 : 38 :5 7

3

to BLNR,

4

A

5

was i t signed by you?
Yes.

03 : 39 : 08

My signature does appear on the

03 : 39 : 14

staff report.

6

03 : 39 :1 7

Okay .

Q

And so the document that you have

7

before you i s

Exh i bit R-7 .

8

please ,

9

your signature on tnere?

Can you turn to page 66 ,

which is Lhat last page of that---a ocument?

A

There ' s

11

Q

And so your s i g n ature ,

document.

13

araft form?

no si_gnature .

Then i t ' s

A

15

this document .

16

Q

03 : 39 : 37

it ' s

not on the

just consi erea -- it ' s

sti1- l

r-a on ' t

03 : 39 : 39

in

know why my signature is not on

03 : 39 : 42

03 : 39 : 54
03 : 39:56

Okay .

And so I ' m going to

just -- I ' d

17

like to prese nt Exhibit B - 70 to Mr.

18

actually

19

the last page of Exh ibit B seven zero -- seventy.

Lemmo.

I 'm

just presenting him with the first page and

20

MS.

ALULI :

21

MR.

FLORES:

Q

03 : 39 : 28

03 : 39 : 48

14

22

Is

03 : 39 : 21

03 : 39 : 36

10

12

03 : 39:19

B seven zero?

And so what

03 : 40 : 04
03 : 40 :1 4
03 : 40 :1 8
03 : 40 : 23

Yes.
I

03 : 39 : 57

03:40 : 28

have before you is ,

once

03 : 40 : 32

23

again ,

24

right - hand -- excuse me -- the bottom right -- bottom

03 : 40 : 42

25

corner ,

03 : 40 : 45

Exhibit B-70 ,

there ' s

and then on the bottom

-- i t ' s

typed " Item K-1 ."

ALI ' I COURT REP ORTING
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03 : 40 : 38

Does that
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1

look familiar to you?

03:40:51

2

A

Yeah ,

3

Q

So the one I

4

A

Yeah .

5

Q

Okay .

6

9

10
11

A

0 3:40:5 4

j u st handed to you?

03 : 41:01

0 3 : 41 : 0 3

But on the Exh i bit R-7 ,

have " Item K-1 " on it ;

7

8

it looks familiar.

it doesn ' t

is that correct?

0 3:41 : 0 4

03 : 41 : 08

It does not appear to have t h e item

coun t.

03:4 1 : 11
0 3 : 41 :1 4

Q

So what does that re f erence " Item K- 1"

refer to?
A

0 3 : 41 : 14
03 : 4 1 : 18

T hat ' s a n u mbering system that the DLNR

12

uses to number staff reports .

13

And so K-1 would mean that that was our first

14

that we are presenting at that particular board

03 : 4 1 : 36

15

meeting.

03 : 4 1: 40

16

submit -- board report.

17

Q

K- 2 would be

Thank you .

K is assigned to OCCL .

0 3 : 4 1 : 18

item

that ' s a diff e rent board

03 , 4 1 , 2 2

03 : 41: 34

03 : 4 1: 44

And so this reference is that

03 :41: 45

18

this document is going beyond the agenda of the board

03 : 4 1: 49

19

meeting of February 21st -- I mean ,

03 : 41 : 53

20

February 25th ,

21

A

Yeah .

22

Q

Okay .

23

A

That ' s what it says ,

24

Q

And then looking at the same exhibit I

25

2011 ;

excuse me ,

is that correct?

03 : 4 1:5 7

03 :42: 05

j ust handed to you ,

yeah .

the last p age 66 -- this is
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03 : 42 : 07

03 : 42 : 1 0

03 : 42 : 12
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1

Exhibit B-70 -- is there a

2

this particular document?

is your signature on

03 : 42 : 16

03 : 42 : 20

3

A

Yes.

4

Q

And then how come -- I

03 : 42 : 22

mean ,

I

know that
staff

03 : 42 : 24

5

the document states and has " Michael Cain ,

6

member of OCCL ."

7

document Ehat was presented to BLNR instead of

03 : 42 : 39

8

Michael Cain?

03 : 42 : 43

9

A

03 : 42 : 28

So why did you sign on this

To the best of my recollection ,

03 : 42 : 34

Michael

03:42: 44

10

su mitted Ehis -- we-h ave to submit the report

03 : 42 : 59

11

severa

03 : 43 : 02

12

by tn e

13

get " age n a i Ze d " an a t h e a g eno. a

14

you need several weeks to accom9lish that.

15

had a

16

month - long vacation .

asked him to give me

03 : 43 : 2 1

17

an unsigned report because the report cou l d undergo

03 : 43 : 26

18

changes or there could be changes requested ,

03 : 43 : 31

19

he wasn ' t

be able to get him to

03 : 43 : 34

20

re - sign the application if it had been modified or

03 : 43 : 39

21

reformatted ,

03 : 43 : 44

22

for him and he said I

23

weeks before the meeting so it can get vetfe
c hair a na th e n c a n g e t

l ong vacation planned ,

Q

there ,

I

S

g Ot

asked him if I

O

gO

OU t

.

24

forwarded to the c h a ir o f

25

agenda?

03 : 43 : 10

Michael

03 : 43 :1 5

03 : 43 :1 8

and i f

could sign it

0 3 : 43 : 47

then it ' s

BLNR to be put on t h e

the process?

ALI ' I COURT REPORTING
( 8 0 8 ) 3 9 4 - AL I I

03 : 43 : 06

So

could .

And so once you s i gned it,

I s t ha t

t

something like a

Ana so I

we wouldn ' t

and so I

photocopi e d and th e n

03 : 43 : 48

03 : 43 : 55

03 : 43 : 58
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1

A

That ' s correct .

03 : 43 : 58

2

Q

And so the document that you also have ,

03 : 43 : 59

3

is it also signea off by

4

William Aila?

5

A

Yes .

6

Q

So it ' s fair to say tha

e chair at the time ,

03 : 44 : 06

03:44: 06

this -- from

7

Ex h ibit B-70 ,

8

t h at was handed to yo u,

9

least the front part and the back part?

10

A

12

Q

14

15

from fhe first page and fhe page 06
that ' s the actua

copy ,

at

s that

actually what was submitted to --

11

13

03 : 44 : 01

03:44:1 3

03 : 44 :1 7

03 : 44 : 23

03 : 44 : 25

Yeah.

meeting date ;
A

03:44:0 7

on the agenda for that particular

03 : 44 : 27

is that correct?

03 : 44 : 30

Sure.

If I

can imagine ,

you know ,

66 --

64 pages in between that

03 : 44 : 31

03: 44 : 34

16

Q

17

A

that would be it.

18

Q

So a follow - up to that,

There's a lot of pages in the re .

19

dated February 25th,

20

was actually finalized;

2011,

03 : 44 : 36

so the report is

but that's not the date it

is that correct?

03 : 44 : 38

03 : 44 : 43

03 : 44 : 46

21

A

No.

03 : 44 : 51

22

Q

And that's because that ' s the date when

03 : 44 : 51

23

it's being presented at the BLNR meeting ;

24

correct?

25

A

is that

03 : 44 : 54

03 : 44 : 57

That ' s correct .
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1

Q

Thank you.

And so are you aware that in

2

addition to this particular report,

3

copy identified in Exhibit R-7,

4

several exhibits along with it?

and you have the

that i t also included

03 : 44 : 58
03 : 45 : 07
03 : 45 :1 0
03 : 45 : 18

5

A

Yeah .

03 : 45 :2 0

6

Q

And those exhibits end the document

0 3: 45 : 28

7

library for

8

as R-8 .

the contested case that ' s

been referenced

o3 : 4S : 3s

So in the preparation of this particular

9

03 : 45 : 34

03 : 45 : 45

10

staff report,

11

staff report?

12

A

Michael Cain.

03 : 45 : 54

13

Q

And who -- who actually authored this

03 : 45 : 58

14

staff report?

15

A

Michael Cain .

16

Q

Where was the information for this

17
18

19

20
21
22

who compiled the information for

this

03 : 45 : 53

03:46 : 02
03 : 46 : 02

staff

r e port obtained from?
A

Lots of different sources.

I n this case,

03 : 46 : 10
03 : 46 : 19

And do you know which sources in

specific?
A

03 : 46 : 06
03 : 46 : 09

many sources .
Q

03 : 45 : 48

03 : 46 : 2 1
03 : 46 : 26

Yeah.

I

would,

you know,

start with the

03 : 46 : 2 7

23

application itself.

24

information was garnered from the final environmental

03 : 4 6 : 38

25

impact statement.

03 : 46 : 43

I

I

would then suggest that

understand that
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WESTLAW

NAKAMURA, C.J., and FOLEY and LEONARD, JJ.

MEMORANDUM OPINION
*1 The State of Hawai'i (State), through the Insurance
Commissioner and the Hawai'i Insurance Division (HID),
is responsible fo r regulating insurance companies doing
business in Hawai'i. See Hawaii Revised Statutes (HRS)
Chapter 43 1. Investors Equity Life Insurance Company of
Hawai'i, Ltd. (IEL) was an insurance company regulated
by the State. IEL opened a trading account with ADM
Investor Services, Inc. (AD MIS), a sophisticated securities
brokerage firm . Prior to IEL's opening its trading account
with ADMIS , Donald E. Goo (Goo), a State insurance
examiner, allegedly gave faulty advice to TEL regarding
the types of investments IEL was authorized to make
under the Hawai'i Insurance Code. IEL's lawyer, at the
request of a different brokerage firm (not ADMIS),
sought confirmation from Hiram Tanaka (Tanaka), the
Deputy Insurance Commissioner, that Goo had authority
to opine on HID's behalf about permissible investments
by IEL, and Tanaka allegedly responded that such
confirmation was not necessary.

IEL engaged in speculative trading through its account
with ADMIS. After IEL was declared insolvent and was
in the process of liquidation, an arbitration panel ruled
that ADMIS had acted unreasonably in permitting IEL
to engage in speculative trading and fou nd AD MIS liable
for damages in the amo unt of $6,9 17,667 for net trading
losses and fees and commissions incurred by IEL. AD MIS
did not have any direct contact with and did not seek
advice from the State regarding IEL's trad ing or permitted
investments.
ADMIS filed a third-party complaint against the State
and the Hawai'i Insurance Commissioner (collectively
referred to as the "State"), asserting claims fo r negligence,
negligent super vision, and indemnification, and seeking
to recover damages from the State, including the entire
amount of the arbitration award entered against AD MIS.
This appeal presents the question of whether, as a matter
of law, the State owed a duty of care to ADMIS. As
explained below, we hold that under the facts presented
by this case, the State did not owe a duty of care to
ADMIS. We also hold that ADMIS was not entitled to
indemnification from the State. We therefore affirm the
decision of the Circuit Court of the F irst Circuit (Circuit

- -~---------------------
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Court) to dismiss ADMIS's claims against the State. 2
We further hold that the Circuit Court did not abuse its
discretion in denying ADMIS's request for sanctions for
spoliation of evidence. Accordingly, we affirm the Circuit
Court's Final Judgment.

BACKGROUND

I.
IEL was a Hawai' i-based insurance company involved in
the sale of life insurance policies and annuity contracts.
In the early 1990s, IEL engaged in a pattern of
highly speculative futures trading with various securities
brokerages, including ADMIS . ADMIS was a Delaware
Corporation headquartered in Illinois that bought and
sold " financial and commodities futures contracts on
behalf of its customers and provid[ed] execution and
clearing services for its customers." It described itself as
a leader in the commodity futures and financial futures
industry.
*2 In late 1993, IEL executives twice wrote to Deputy
Insurance Commissioner Tanaka seeking confirmation
that investment activities IEL was undertaking were
permitted under the Hawa i'i Insurance Code. Tanaka
referred IEL's requests to Senior Insurance Examiner
Goo. Goo issued two letters to IEL confirming that the
investment activities IEL asked about were permitted
under the Insurance Code. At the request of another
brokerage firm (not ADMIS), counsel for IEL called
Tanaka and asked whether Goo had authority to opine
on HID's behalf as to permitted investments under the
Insurance Code. Tanaka allegedly responded that such
confirmation was not necessary.
IEL's speculative futures trading resulted in large financial
loses, leading to its inso lvency and liquidation in 1994.
The Commissioner was appointed as the liquidator ofIEL
(Liquidator). In 1995, the Liquidator filed a demand for
an arbitration proceeding against ADMIS pursuan t to
an arbitrati on clause in IEL's customer agreement. The
arbitration panel ordered ADMIS to pay the Liquidator
$6,91 7,667 in damages for the net trad ing losses in IEL's
account and for fees and commissions AD MIS earned for
executing the trades. The arbitration panel also awa rded
interest on this amount. 3
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The arbitration panel determined that the handling
of the account by ADMIS was not reasonable. As
such, the arbitration panel imposed liability based on
ADMIS's failure to act reasonably with respect to
the known interests of IEL and its policyholders and
annuitants. According to the arbitration panel, "evidence
of speculation, known to ADMIS'[s] account officer, was
immediate, repeated and overwhelming." As a result,
"continuation of the account placed on ADM IS liability
for the foreseeable consequences of its breach of an
industry stand ard. "
In support of its conclusion, the arbitration panel fou nd
that ADMIS was immediately aware of the following
information:
* IEL, as a life insurance company, had financial
obligations to a large population of policyholders and
annui tants-equity holders who relied on IEL for
prudent investment of premiums and who had no
capacity to oversee IEL's investment activities.
* IEL's pretended hedge-trading account contained, on
its transfer to AD MIS, an obvious imbedded unrealized
loss of $17.79 million. AD MIS had a report of the A.M.

Best rating service stating that as of year-end 1992 IEL
had a net worth as low as $6 million. ADMIS also had
a draft " Blue Book" for the year ended December 31,
1993, prepared by IEL, claiming an unaudited net worth
ofonly $16 million. ADMIS thus had information at the
very beginning of the relationship strongly ind icating
that IEL was already insolvent.
* If the pretended hedge account had been properly
designated a speculative account, recognition of the
$17+ million imbedded loss wo uld have been compelled
by acco un ting rules; liquidation of IEL should have
been immediate and the further losses in bond futures
trading handled by AD MIS wou ld have been obviated.
*3 * IEL's trading behavior every day, from the
opening of the account until the seizure of the company,
was obviously desperate speculation for the purpose
of attempting to bet the company's way out of past
speculative losses. The trading pattern cannot be
reconciled with any plausible hedge strategy.

* When IEL became insolvent, the risk of added loss
from further speculative trading rested not with IEL's
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sole shareholder but with IEL's unknowing and helpless
policyholders and annuitants.
The arbitration panel further found that the ADMIS
executive responsible for the IEL acco unt knowingly
ignored the risk of loss to policyholders and annuitants;
that "ADMIS'[s] actions were motivated by the desire
to generate large and a bove-ma rket fee revenue wh ile
permitting IEL's management to attempt to escape from
its desperate situation of insolvency"; and that it was not
reasonable for ADMIS to act in disregard of the rights
of unknowing a nd helpless policyholders a nd annuitants.
The arbitration panel noted that Goo's letter "was not
an 'order of approval' such as wo uld be necessary to
authorize TEL to speculate in bond futures."
T he Liquidator moved to confirm, and ADMIS moved
to vacate, the arbitration award before the U nited States
D istrict Cou rt for the District of Hawai' i. The federal
District Court cited the above-menti oned findings in
confirming the a rbitration award . l11 vestors Equity life
Ins. Co. of H a ll'aii, Ltd. v. ADM In vestor S ervices, Inc.,
N o. C V 97- 0 1382 DAE, 1997 WL 33 100645, at *8- 9
(D.Hawa i'i Dec. IS, 1997). In reaching its concl usion t hat
the a rbitration panel did n ot act in manifest disregard
of the law in holding ADMIS liable for its professional
negligence, the District Court stated that the arbitration
panel had befo re it,
substantial evidence which indicated that [ADMTS]
did not prevent [IEL] from illegally using its account
for speculation , not hedging. Based on the volume
of the trades, the size o f the trades, and frequency
of the trades, [ADMIS] had sufficien t information to
indicate t hat [IEL] was improperly u sing its account for
speculation . Under the Hawaii Insurance Code, (IEL]
was prohibited from using its account fo r anything
other t han hedging. See H .R. S. § 43 1:6-103(a ); H.R .S .
§ 431:6- 32 1. Pursuant to Chicago Board of Trade
. Rule 431.02.07 and the Hedge Account Representation,
[ADMIS] was required to ensure that [I EL] was only
using its account for bona-fide hedging. However,
despite the fact tha t "evidence of speculation, known
to [ADM IS's] account officer, was immediate, repeated,
a nd overwhelming," (ADMIS] did nothing to stop
[IEL's] trading in the account. Instead, [ADM IS]
permitted [IEL] to continue its speculative trading,
while it continued to collect substantial commissions on
the trades.
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Id. at *9.

The District Court's decision was then upheld on appeal
to the United States Court of Appeals for the N inth
Circuit. l111•estors Equity Life l11s. Co. of Halt'(1ii Ltd. v.
ADM Investor S ervices. Inc., Nos. 98- 15140, 98- 15290,
99-15122, 200 I WL 32048 (9th Cir. Ja n. I 2, 200 I).

II.
A.

*4 Meanwhile, in 1995, the sam e year t he Liquidator
initiated the arbitration proceeding against ADMTS, the
Liquidator and IEL filed a lawsuit against ADMIS in
Circuit Court in order to preserve all claims that might
not be resolved t hro ugh arbitration. After the a rbitration
award against ADMIS was confirmed by the federal
District Court in 1997, AD MIS filed its initial th ird-party
complaint against the State.

B.
On April 24, 2007, ADMIS filed its Third Amended
Third-Party Complaint, which underlies the present
appeal. ADMTS alleged that as a result of the
Commissioner's and HID's negligence, ADMIS suffered
damages, including the amount of the arbitration
award . Specifically, AD MIS all eged claims of negligence,
negligent supervision , indemnification , a nd contribution.
Relevant to the question of the State's duty, ADMIS
alleged in its negligence claim that the Commissioner
and HID had a duty: (I ) "to know a nd to enforce
the restriction s upon insurers set fort h in the Insurance
Code"; (2) to ensure that only authorized HID
employees supplied information to insurers and that the
information was accu rate; and (3) " to inform IEL a nd its
brokers, including AD MIS, of the erroneous info rmatio n
contained in [Goo's] opinion letters." ADMIS reiterated
in its negligent supervision claim that the Commissioner
and HID had a d uty to ensure that only authorized HID
empl oyees supplied information and t ha t the information
was accurate, and it further alleged that they had a
"duty to ensure that they properly hire, train, retain, and
supervise HID's employees. " ADMIS claimed that it was
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entitled to indemnification because its "liability is the
direct result of the Commissioner's and HID's negligence
or negligent supervision" and that its "liability, if any, is
thus purely secondary, passive, technical, vicarious, and
imputed, while the liability of the Commissioner and HID
is direct, primary, and active."

C.
On June 17, 2008, the State filed a "Motion to Dismiss
[ADMTS's] Third Amended Third-Party Complaint,
Filed April 24, 2007, or in the Alternative, Motion for
Summary Judgment. " In an Order filed on September 11 ,
2008, Circuit Judge Karen Ahn granted in part and denied
in part the State's motion. The Order dismissed ADMIS's
contribution claim (AD MIS agreed to the dismissal), but
denied the State's motion in all other respects. As to the
issue of the State's duty, Judge Ahn's Order stated that
"[t]he State has failed to provide enough information for
the Court to evaluate these policy arguments for and
against the creation ofa duty."

Ill.
On February 1, 20 11 , the State filed a motion to dismiss
ADMIS's remaining claims, or in the alternative a motion
for judgment on the pleadings (Motion to Dismiss). After
a hearing, Circuit Judge Karl K. Sakamoto, who inherited
the case from Judge Ahn, granted the State's Motion to
Dismiss, disposing of all of ADMJS's remaining claims.
In his March 24, 2011 , Order granting the State's Motion
to Dismiss, Judge Sakamoto concluded that " there is no
basis for [ADMIS's] claim of negligence against [the State]
as [the State] owed [ADMIS] no duty." As a preliminary
matter, Judge Sakamoto indicated that his ruling did not
vio late the law of the case doctrine, because Judge Ann's
prior order "did not make a determination regarding
the iss ue of duty[.]" Rather, Judge Sakamoto noted that
Judge Ahn stated that " the State had failed to provide
enough info nnation for the Cou rt to evaluate the policy
arguments for and against the creation of a duty" and
"delibera tely did not make a determination regarding the
issue of duty[.]"
*5 As to ADMIS's claim of negligent supervision, Judge
Sakamoto held that " because the negligent supervision
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claim also arises from the presumption that [the State]
owed a duty to [AD MIS] and the Court finds that there is
no such duty," the negligent supervision claim also fails.
Finally, Judge Sakamoto held that "a claim for thirdparty indemnification must arise out of a contract or
some other independent duty. " Because there was no
contract providing for indemnification and because he
had determined that the State did not owe any duty
to ADMIS, Judge Sakamoto dismissed the claim for
indemnification.
ADMIS filed a motion for reconsideration, which the
Circuit Co urt summarily denied. The Circuit Court
entered its Final Judgment on April 28, 2011. This appeal
followed.

DISCUSSION

I.
AD MIS contends that the Circui t Court erred in granting
the State's Motion to Dismiss regarding ADMIS's
negligence and negligent supervision claims because the
Circuit Court erroneously arrived at the conclusion that
t he State owed no duty to AD MIS. We disagree.

A.

It is well-established that "a negligence action lies only
where there is a duty owed by the defendant to the
plaintiff. " Hayes v. Nagata. 68 Haw. 662, 666, 730 P.2d
914, 916 ( 1986). The existence of a duty is entirely a
question of law. Hao v. Campbell Estate, 76 H awai' i 77,
80, 869 P.2d 216, 2 19 (1994). "[W)hether a duty exists
is a question of fairness that involves a weighing of
the nature of the risk, the magnitude o f the burden of
guarding against the risk, and the public interest in the
proposed solution. " Id. (internal quotation marks and
citation omitted).

I.
In considering whether to impose a duty of reasonable
care, H awai'i courts recognize
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that duty is not sacrosanct in itself,
but only an expression of the sum
total of those considerations of
policy which lead the law to say that
the particular plaintiff is entitled
to protection. Legal duties are not
discoverable facts of nature, but
merely conclusory expressions that,
in cases of a particular type, liability
should be imposed for damage done.
In determining whether or not a
duty is owed, we must weigh the
considerations of policy which favor
the plaintiffs recovery against those
which favor limiting the defendant's
liability. The question of whether
one owes a duty to another must be
decided on a case-by-case basis.
Pulmrn v. GTE Haivaiian Tel, 112 H awa i' i 3, 12, 143
P.3d 1205. 1214 (2006) (block quote format, citation,
and brackets omitted). The Hawai' i Supreme Court has
identified the following factors for a court to consider in
determining whether to impose a duty:

Whether a special relationship
exists, the foreseeability of harm
to the injured party, the d egree
of certainty that the injured party
suffered injury, the closeness of the
connection between the d efendants'
conduct and the injury suffered,
the moral blame attached to the
defendants, the policy of preventing
harm, the extent of the burden to
the defendants and consequences to
the community of imposing a duty to
exercise care with resulting liability
for breach, and the availability, cost,
and prevalence of insurance for the
risk involved.

*6 Id. (block quote format, citation, and brackets
omitted).

2.
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Whether a government entity owes a duty of care to an
injured party "should be determined by an analysis of
legislative intent of the applicable statute or ordinance."
Coote)' v. Sun ! Ill'., Ille., 68 Haw. 480, 485, 7 18 P.2d I 086,
109 1 ( 1986) .
The Hawai' i Insurance Code provides that "[t]he business
of insurance is one affected by the public interest,
requiring that all persons be actuated in good faith,
abstain from deception and practice honesty and equity
in all insurance matters." HRS § 4 3 1: 1- 102 (2005).
The Commissioner is responsible for supervising and
controlling the Hawai'i Insurance Division, making
reasonable rules to effectuate the Insurance Code, and
enforcing the Code. See HRS § 431 :2- 20 I (2005 &
Supp.20 14). 4 In its role as a regulator, the State has
no duty to regulated insurance companies to provide
adequate regulation, and it cannot be sued by regulated
insurance companies for providing inadequate regulation.
See H ayes, 68 Haw. at 667, 730 P.2d a l 9 17. ADMIS
does not contend that the Insurance Code creates any
cause of action enabling third-parties to sue the State for
its failure to properly regul ate insurance companies or
enforce the Insurance Code. In addition , under the State
Tort Liability Act, the State is immune from suit for claims
arising out of misrepresentations made by its employees.
HRS § 662- 15(4); Doe Parents No. I v. Stale, Dept. of
Educ. , I 00 H awai 'i 34, 67 n. 38, 58 P.3d 545, 578 11. 38
(2002).

3.
The Hawai'i Supreme Court has stated that Hawai'i
courts are " reluctant to impose a new duty upon members
of our society without any logical, sound, and compelling
reasons taking into consideration the social and human
relationships of our society." Birmingham v. Fodor's
T ravel Publications, Inc., 73 Haw. 359, 370, 833 P.2d
70, 76 ( 1992) (internal quotation marks and citation
omitted). The reluctance to impose new duties is especially
applicable to State entities acting in their regulatory
cap aci ty or implementing statutory requirements. This
is because the Hawai'i Supreme Court has recognized
that the imposition of a legal duty on State entities in
certain circumstances "would result in 'unmanageable,
unbearable, and totally unpredictable liability [.)' "
Mo/j1110 v. Yuen, 134 Havvai' i 18 1, - -, 339 P.3d 679, 683
(20 14) (quoting Cooley, 68 Haw. at 484, 7 18 P. 2d at I 090).
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In Hayes, the Hawai'i Supreme Co urt held that the
bankruptcy trustee for Paradise Palms Vacation Club
(PPVC), an organization of timeshare unit owners, could
not sue the State for damages due to the States's alleged
negligence in allowing the timeshare developer and PPVC
to conduct timeshare operations without complying with
the regulatory scheme. Hayes, 68 Haw. at 663- 68, 730
P.2d at 9 15- 17. In holding that the State owed no
duty to PPVC, the supreme court concluded that " [t]he
considerations fa voring a limitation on the State's liability
in this situation ... need no belaboring. " Id at 667, 730
P .2d 9 14, 730 P.2d at 9 17. The court further concluded
that "the State T ort Liability Act 'was not intended to visit
the sovereign with novel liabilities[.]' " Id. at 667- 68 , 730
P.2d at 9 17 (citation omitted).
*7 In M olflno, the Hawai' i Supreme Court recently
addressed whether it "should impose a d uty of reasonable
care on the Planning Department of the County of
Hawai' i to a property owner, leading to potential
negligence liability for damages allegedly sustained due
to the Planning Department's failure to maintain all
pertinent correspondence in its property files at all times."
Mo/j,110. 134 Hawai 'i at - - , 339 P.3d at 680. The
court declined to impose a duty of reasonable care
on the Planning Department in favor of the property
owner to maintain such records, holding that "policy
considerations counsel aga inst the judicial creation of such
a duty under the common law" and that there was no basis
under the applicable stat utes or regul ations to impose
negligence liability on the Planning Department for failing
to maintain its files in complete condition at all times. Id.
at - , -, 339 P.3d 679, 339 P.3d at 680, 685.
In support of its decision, the court discussed its prior
opinion in Cooley, 68 Haw. 480, 7 18 P.2d 1086, in which it
declined to impose a duty of care on the County ofHawai'i
to homeowners, who claimed they were damaged by
flooding caused by the County's negligence in approving
an adjoining development. The co urt described the facts
of Cooley and its analysis in Cooley as follows:

This co urt disagreed, holding that such a duty was "too
expansive in light of public policy considerati ons versus
liabi lity and remedial considerations."
In Cootey, this court noted that the determination
of whether a duty exists requires a balancing of
"the policy considerations supporting recovery by the
injured party against those favoring a limitation of
the County's liability." The court struck the balance
in favo r of limiting the County's liability. This court
stated, "Government is not intended to be an insurer of
all the dangers of modern life, despite its ever-increasing
effol'l to protect its citizens from peril. " Government
should not be "liable for all injuries sustained by
private persons as a result of governmental activity,
even though doing so would spread the losses over the
largest possible base." Government agencies must still
be able to function effectively for their own "socially
approved ends." This court held that the imposition
of a duty in the Cooteys' situation would " reorder
priorities and force reallocation of resources upon the
o ther branches primarily the legislative branch which
make policy decisions in this regard. " Specifically,
"exposure to such liability would unduly lengthen the
permit process, or could very well dissuade the County
from enacting rules, regulations and laws applicable to
proposed subdivisions and intended for the protection
and welfare of the public, a result contrary to the public
interest." In conclusion, this court held that the imposition
of a legal duty in Cootey would result in "unmanageable,
unbearable, and totally unpredictable liability " for the
County.
*8 Id at - - , 718 P.2d 1086, 339 P.3d at 683(citations
and brackets omitted; ellipsis points in o riginal). The court
in Molfino held that policy considerations similar to that
expressed in Cootey supported its refusal to impose a legal
duty on the Planning Department to property owners to
maintain pertinent correspondence in its property files at
all times. Id. at - - , 718 P.2d 1086, 339 P.3d at 683 .

B.

In Cooley, plaintiff homeowners (the Cooteys) sued
the County of Hawai'i for negligently approving a
subdivision, the development of which alleged ly caused
flooding o n the Cooteys' property. The Cooteys claimed
that the County owed them a "duty to administer and
enforce the applicable laws, rules and regulations and
directives of the County and the State of Hawai'i.... "

AD MIS does not contend that the State owes it a duty of
care based on obligations imposed by the Insurance Code
o r insurance regulations. ADMIS also does not dispute
that no special relationships exist that would warrant
imposing on the State a duty of care to ADMIS. We
conclude based on the purpose of the Insurance Code and
~
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relevant policy considerations that the State d oes not owe
a duty of care to AD MIS under the circumstances of this
case.
H ere, the mJury to ADMIS arises from an
arbitration decision which concluded that ADMIS acted
unreasonably, in violation of industry standards, in
handling IEL's trading account and awa rded damages
against ADMIS based on its conduct. ADMIS was a
sophisticated brokerage firm and by its own description
has "for decades" been "a leader in the commodity futures
and financial futures industry [.]" The Insurance Code
was not designed or intended to provide protection to
sophisticated brokerage firms from ad verse arbitration
awards arising out of their handling of trading accounts.
The State was not a party to ADMIS's trading account
agreement with IEL. In additio n, ADMIS did not
directly contact the State or seek its advice regarding
whether IE L's trading activities were permissible under the
Insurance Code.
Under these circumstances, we decline to impose a duty
of care on the State in favor of ADMIS. The imposition
o f such a duty is not warranted as a matter of " fairness ...
weighing .. . the nature of t he risk, the magnitude o f
t he burden of guarding against the risk, and the public
interest in the p roposed solution." H ao, 76 Hawa i'i
at 80, 869 P.2d at 2 19. In add ition, imposing a duty
on the State under these circumstances would result in
" unm anageable, unbearable, and totally unpredictable
liability[,)" and could dissuade the State fro m engaging
in regulatory activities beneficial to the public. Cootey,
68 Haw. at 484, 486. 7 18 P .2d at 1090, 109 1; see also
Scott v. Dep't of Commerce. I04 Nev. 580, 763 P .2d
34 1, 344 (Nev. 1988). F or the same policy considerations
articulated by the H awai'i Supreme Co urt in M olfino and
Cootey, we hold that the judicial creation of a duty under
the common law owed by the State to ADMIS under the
facts of this case is not warranted. 5

C.
Relying on Doe Parents, ADMIS argues that the
"affirmative acts" the State took in the form of "training
an employee, supervising an employee, and answering
o utside questions regarding that employee's authority to
engage in certain co nduct" gave rise to a duty to exercise

WESTLAW

201 7 Thomson Re1Jterc, Ne

:.)a1r11

ordinary care. We reject ADMIS's argument based on Doe
Parents.
*9 In D oe Parents, the H awai' i Supreme Court described
the State's du ty in tort as follows:
Absent a duty to adhere to a
particular standard of care by
virt ue of t he State and either
the plaintiff or the third person
sharing a "special relationship" (or,
alternatively, because a statute or
administrative rule o r regulation
mandates that the defend ant adhere
to a particular stand ard of care
[) ], the State is, as is any person,
generally requi red to exercise only
"ordinary care" in the activities it
affirmatively undertakes to prevent
foreseea ble harm to others.
Doe Pare111s. 100 Hawai'i at 72, 58 P.3d at 583 (internal
citations omitted).

As to fo reseeability in the co ntext of d uty, the supreme
court stated:
Regardless o f the source of a particular duty, a
d efendant's liability fo r fa iling to adhere to the requisite
standard of care is limited by the preposition that
" the defendant's obligation to refrain fro m particular
cond uct tor, as the circumstances may warrant, to take
whatever affi rmative steps are reasonable to protect
another] is owed o nly to those who are fo reseeably
end angered by the conduct and only with respect to
those risks or hazards whose likelihood made the
conduct [or omissio n] unreasonably d angerous." Thus,
if it is no t reasonably fo reseeable that the particular
plaintiff will be injured if the expected harm in fact
occurs, t he defendant does no t owe that plaintiff a duty
reasonably to prevent the expected harm. Similarly,
but not synonymo usly, if the harm is not reasonably
foreseeable, the defendant will not be deemed to have
breached the duty o f care th at he or she owes to a
foreseeable plaintiff.

Id. (citations omi tted; brackets in original) (emp hases
added ); see also Janssen 1•. A111. Hmrni'i Cruises. Inc.. 69
Haw. 31, 34, 73 1 P.2d 163, 165 (1987) (stating t hat "a
defendant owes a d uty of care only to those who are
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foreseeably endangered by the cond uct and only with
respect to those risks or hazard s whose likelihood made
the conduct unreasona bly dangerous" (internal quotation
marks and citations omitted)).
In Pulawa, the supreme court stated t hat " in the context
of determining the existence and scope of a duty,
foreseeability is a question of law for the court to resolve."
Pulml'a, 11 2 Hawai·i a t 13, 143 P .3d at 12 15. The co urt
observed:
Foreseeability as it impacts duty
determinations
refers
to
t he
knowledge of the risk of injury to be
apprehended. The risk reasonably
to be perceived defines the duty to
be obeyed ; it is t he risk reasonably
within the range of apprehension,
of injury to a nother person , that is
taken into acco unt in determiniog
the existence of the duty to exercise
care.
Id. (block quote format, citation, brackets, a nd emphasis
omitted). As a factor in detennining the existence of a
duty, foreseeability invo lves the prospective consideration
of the facts existing at the time of the alleged negligent
conduct. Id.

We conclude t hat it was not reasonably foreseea ble to the
State tha t its actions in (I) training and supervising its
employees a nd (2) responding to question s by a regulated
insurance company regarding permissible investment
activities a nd Goo's a uthority to provide advice would
result in the injury su stained by ADMIS. As noted,
ADMIS's injury was caused by an a rbitration panel's
decision tha t ADMIS h ad acted unreasonably a nd had
mishandled IEL's trading account. ADMIS did not
have any direct contact wit h and did not seek advice
from the State regarding IEL's permitted investments or
trading activities. We conclude that it was not reasonably
forseeable to the State when it undertook to train and
supervise its employees and responded to inquiries by
IEL, that ADM lS, a sophisticated brokerage firm who
had no direct contact with the State, would en ter into a
trading account rela tionship with IEL; that IEL would
engage in specula tive trades; th at ADMIS would permit
TEL to engage in such speculative trades; t hat TEL would
become insolvent; and that an arbitratio n panel would
determine that ADMIS was lia ble for losses sustained
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by IEL due to ADMIS's mishandling of IEL's trading
account. Accord ingly, we reject ADMIS's contention that,
pursuant to Doe Parents, the alleged "affirma tive acts" 6
taken by the State created a duty of care owed by the State
to AD MTS under the circumstances of this case.

II .
*10 ADMIS a rgues that the C ircuit Court erred by
dismissing its indemnification count, which asserted a
claim of equitable indemnity. We disagree.
"[E]quitable indemnity is only available among
tortfeasors who are jointly and severally liable for the
plaintiffs injury." In re Parker, 471 B.R . 570, 576
(B.A .P . 9th Cir. 20 12). In other wo rds, there can be
no equitable indemnity "where the party from whom
indemnity is sought owes no duty to the plaintiff or
is not responsible for the injury." Wells Fargo Bank,
NA . v. R en::, 795 F.Supp.2d 898, 927 (N .D.Cal.20 11 ).
The Restatemen t (Second) of Torts § 8868 ( I) ( 1979)
expresses the requirement for equitable indemnity-that
the indemnitor and indemnitee both owe a duty to a thirdparty and are jointly liable for the injury sustained by
the third-party- as follows: "If two persons are liable in
tort to a third person for the same harm a nd one of them
discha rges the lia bility of both, h e is entitled to indemnity
from the other if the other would be unjustly enrich ed at
his expense by the discharge of the liability."
Here the State, as a regulator, did not owe a duty to
IEL or those represented by lEL's Liq uidator, and the
Sta te was not jointly lia ble with AD MIS to IEL or those
represented by IEL's Liquidator, under the circumstances
of this case. See Hayes, 68 Haw. at 667- 68, 730 P.2d at
9 17. As such, AD MIS, as a matter of law, was not entitled
to equitable indemnity from the State with respect to the
damages AD MIS was required to pay to IEL's Liquidator
fo r t he injuries ADM IS caused to those represented by
lEL's Liquidator. See Harmsen v. Smilh, 586 F .2d 156,
157 (9th Cir.1978) (holding that bank directors sued by
ba nk shareholders could not state a claim for equitable
indemnity against the Comptroller of the Currency (which
regulated the bank) because the Comptroller did not owe
a duty to the shareholders).

ADMIS's reliance on In re All Asbeslos Cases, 603 F.Supp.
599 (D.Hawai'i 1984), is misplaced. All Asbestos Cases
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recognizes situations m which equitable indemnity is
appropriate because one joint tortfeasor is more culpable
than another joint tortfeasor in causing injury to a third
party. See All Asbestos Cases 603 F.Supp. at 606-07. But
it does not alter the prereq uisite for equitable indemnity
that the indemnitor and indemnitee be jointly liable to the
injured third party. See id at 606 ("Tort or 'equitable'
indemnity will be recognized when the indemnitor is guilty
of 'active,' 'primary' or 'original' fault, as opposed to
the merely 'passive,' 'secondary,' or ' implied ' fault of the
indemnitee. ").

III.
ADMIS argues that the Circuit Court abused its
discretion in denying its motion for sanctions. Specifically,
ADMIS argues that the Circuit Court previously ordered
the parties to maintain their records during a stay of
discovery imposed by the Circuit Court and that the State
failed to do so. As such, ADMIS contends that the Circuit
Court should have imposed sanctions against the State for
spoliation of evidence. We conclude that the Circuit Court
did not abuse its discretion in denying ADMIS's motion
for sanctions.

"multiple copies of documents whose source can no
longer be determined ." Further, ADMIS stated that
the State refused to admit the authenticity of certain
documents produced "because the State could not locate
the State's original of the document[.]" ADMIS sought
sanctions ranging from "barring the State from denying
the authenticity of documents which should be in HID's
files, to entering a judgment on liability in favor of
ADMIS and against the State." The State opposed
ADMIS's Motion for Sanction, arguing that ADMIS
had not satisfied the requirements for the imposition of
sanctions.

In the meantime, at a hearing held on February
25, 2011, the Circuit Court orally granted the State's
Motion to Dismiss ADMIS's Third Amended ThirdParty Complaint. At the hearing, ADMIS's counsel
suggested that the Circuit Court's dismissal of ADMIS's
case had rendered ADMIS's Motion for Sanctions moot.
The Circuit Court responded that it did not believe the
Motion for Sanctions had become moot, but indicated
that it was inclined to deny the motion and that it did not
believe the State had acted in bad faitli or had attempted
to destroy documents to its advantage. The Circuit Court
then heard argument on the Motion for Sanctions. On
March 23, 20 11 , the Circuit Court issued its order denying
ADMIS's Motion for Sanctions.

A.

*11 The pertinent facts underlying this issue are as
follows. In 1998, while the federal District Court's
confirmation of the arbitratio n award against ADMIS
was o n appeal to the U nited States Court of Appeals
for the Ninth Circuit (N inth Circuit), ADMIS initiated
discovery in this case. The Liquidator and IEL filed a
motion to stay all discovery pending the conclusion of
the appeal. Over ADMIS's objection, the Circuit Court
granted the motion to stay discovery pending the appeal
to the Ninth Circuit, but ordered all parties to "retain
all documents in their custod y or control which may be
responsive ... to [ADMIS's] discovery req uests[.]" The
Ninth Circuit filed its decision in 200 I.
On January 10, 2011 , after a period of discovery, AD MIS
filed a mo tion for sanctions for spoliation of evidence
(Motion for Sanctions), arguing that the State had
violated the Circuit Court's previous order that required
preservation of documents. Specifically, AD MIS alleged
that materials produced during discovery resulted in

B.

On appeal, ADMIS points to the following three letters
that it claims were missing from HID's files: (I) IEL's
"November 3, 1993 letter to Mr. Tanaka, the Deputy
Commissioner, requesting the guidance that the Goo
Letters provided"; (2) "the November 4, 1993 letter from
Mr. Goo [to IEL], providing part of that guidance"; and
(3) IEL's "February 2, 1994 letter to Harold Yamami
[ (an HID examiner) ], explaining why IEL borrowed
a half billion dollars in 1993 and enclosing Mr. Goo's
letter stating that IEL's trading was legal. " ADMIS
apparently had copies of all these documents, but not
originals from HID's files. We conclude that the alleged
discovery violation underlying ADMIS's spoliation claim
was irrelevant to and did not affect the analysis of the
Circuit Co urt or this court in determining that the State
was entitled to the dismissal of ADMIS's Third Amended
Third-Party Complaint. Therefore, ADMIS failed to
show that the absence of the alleged missing evidence
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resulted in prejudice to ADMIS. See Stender 1•. Vincent,
92 Hawa i'i 355, 363, 992 P.2d 50, 58 (2000) (stating that
in determining whether to impose a discovery sanction, a
relevant factor for the co urt to consider is "whether the
opposing party suffered any resulting prejudice as a result
of the offending party's destroying or withholding the
discoverable evidence" (block quote format and citation
omitted)). We conclude that the Circuit Court's denial
of ADMIS's Motion for Sanctions did not constitute an
abuse of discretion .

CONCLUSION
*12 For the foregoing reasons, we affirm the Circuit
Court's Final Judgment.

All Citations

Slip Copy, 2015 WL 1360939 (Table)

Footnotes

1

The Honorable Karl K. Sakamoto presided over the proceedings relevant to this appeal.

2

We note that ADM IS also asserted a claim for contribution against the State. However, with ADMIS's agreement, the
Circuit Court dismissed the contribution claim, and that claim is no longer in issue.
According to ADM IS, following several unsuccessful appeals, ADM IS paid the Liquidator $10,867,370.57 pursuant to

3
4
5

6

the arbitration award .
We cite to the cu rrent version of HRS§ 431 :2-201 . For purposes of our analysis, there is no material difference between
the current version and the version in effect at the time relevant to this case.
ADM IS contends that the Circuit Court erred by violating the law of the case doctrine when it ruled that the State did not
owe a duty of care to ADM IS. We conclude that the Circuit Court did not violate the law of the case doctrine because it had
not previously made a definitive ruling regarding whether the State owed a duty of care to ADM IS. In any event, the law
of the case is a prudential doctrine. See Messinger v. Anderson, 225 U.S. 436, 444, 32 S.Ct. 739, 56 L. Ed. 1152 (1912)
(concl uding that the "law of the case" doctrine "merely expresses the practice of courts generally to refuse to reopen what
has been decided, not a limit to their power"). In addition, "law of the case cannot bind [an appellate court] in reviewing
decisions below[,]" and "cannot insulate an issue from appellate review [.)" Christianson v. Colt Indus. Operating Corp.,
486 U.S. 800, 817,108 S.Ct. 2166, 100 L.Ed .2d 81 1 (1988).
We note that the State disputes that the acts cited by ADM IS constitute affirmative acts.
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1

MR .

KEALOHA :

Oh,

okay .

2

HEARINGS OFFICER AMANO:

3

nothing else,

4

MR.

5

HEARINGS OFFICER AMANO:

6

summarize ,

we need to move forward .
KEALOHA:

There ' s

four more points.
If you can

please.
MR.

7

So if t here is

KEALOHA :

He could not explain ,

8

quantify or offer any systematic reliable process i n

9

which he weighed the value and influence of the

10

cultural survey and the EIS and CDUA recommendation .

11

No answer at all as to what the reasoning

12

is that we ' re using a

13

to,

14

says he relied on them when he mad e his decision .

15

And thank you very much.

this is 2016 ;

2010 recommendation as opposed

discrepancies of the references he

16

HEARINGS OFFICER AMANO:

17

MR .

18

HEARINGS OFFICER AMANO:

19

KEALOHA :

And I

will write that down .

MS .

21

HEARINGS OFFICER AMANO :

FREIT AS:

did

No objection.
Mr.

Freitas,

any

objection to my deferring the exhibits?

23

MR.

24

HEARINGS OFFICER AMANO:

25

Freitas,

Ms .

you have any objection to my deferring the exhibits?

20

22

Okay.

Mr.

FREITAS :

Fergerstrom,

did I

~~~~~~~~~-McMANUS

No objection ,

Your Honor.

Thank you .

And

ask you earlier?
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MR.

1

2

you.

So ,

CHING:

Clarence Ching.

I was objecting to Mr.

Thank you.

Mr.

Sandison?

12

Exhibits R- 1 ,

13

same as our Exhibits A- 1 ,

14

A- 8 .

17

First thing

Sandison's motion ,

HEARINGS OFFICER AMANO :

MR .

16

thank

and I agree with your finding.

11

15

All right,

just to clarify .

9

10

have no

Mr . Ching?
MR.

7

8

I

HEARINGS OFFICER AMANO:

5

6

Yes .

objection.

3

4

FERGERSTROM:

SANDISON :
R- 2 ,

R- 3 ,

We note for the record that
R- 4 ,

R- 5 ,

A- 2 ,

R- 7 and R- 8 are the

A- 3 ,

HEARINGS OFFICER AMANO:

A- 4 ,

A-5 ,

A- 7 and

Are you

withdrawing the exhibits?
MR .

SANDISON :

No .

And those documents are

18

already in the record .

19

joined in TIO ' s memorandum and added some additional

20

information.

21

Documents Library ,

22

Hearing Officer ' s decision,

23

the same rul es will apply to everyone as far as the

24

admission of exhibits go .

25

And we also note that we have

That document is not yet posted in the
but we ,

of course ,

defer to the

and we appreciate that

HEARINGS OFFICER AMANO :

So based on what
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1

you just said,

2

cumulative.

i t sounds like those exhibits are

3

MR.

SANDISON:

4

HEARINGS OFFICER AMANO :

5

part of the record,

6

then?
MR.

7

8

White ' s

9

and I

10

so why do I

SANDISON:

testimony.

They are in the record.
They ' re already

have to receive them

They were tied t o Mr.

If you believe i t is appropriate,

can go to something that can be take into

consideration as you evaluate this going forward .

11

HEARINGS OFFICER AMANO:

All right.

I'm

12

going to continue to consider it and defer until the

13

end of the witnesses .

14
15
16

Mr.

Shinyama ,

MR .

SHINYAMA :

did you want to add anything

else?
Your Honor,

we understand

17

what Your Honor is proposing,

18

relaxed standard of administrative proceedings ,

19

are -- we have no objection to that plan that you

20

have proposed so long as obviously i t ' s

21

applied to everyone .

and given that i t is a
we

evenly

22

Ms.

23

about business records,

24

going to go down that road and be strictly in

25

compliance with evidentiary rul es ,

Aluli brought up a bunch o f
evidentiary rules,

things
if we ' re

we will be here a
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1

long time ,

2

able to lay the foundation for the exhibits.

and I don ' t think a

And so I ' m jus t

3

lot of people will be

saying it has to be an even

4

playing field in terms of admissibility .

5

understand Your Honor has already noted that,

6

appreciate that.
I

7

would ask though for

referenced ,

And I
and we

the case that Ms .

8

Aluli ' s

9

everyone in this room with the legal citation.

10

if she could provide myself or

HEARINGS OFFICER AMANO:

11

noted.

And I

12

confident that this i s

13

until I

14

a nd t h e n d ea l

15

then I

16

everyone .

19
20
21
22

the right thing to do ,
hear a l l

wait

t he t estimony ,

with the exhibits at the end.

it i s

th e
MR .

Mr.
s a me

Kealoha ,

Be c ause

do y o u have anything else?

issue

KEA LOHA:

We ll ,

I

b e li e v e you me ntioned

my exhibits are R-1 t hrough -HEARINGS OFFICER AMANO :

No,

he ' s

t alking

about the record .

23

MR.

24

HEARINGS OFFIC ER AMANO:

25

i t makes me more

will be able to apply t he sa me sta nd a rd for

So ,
If

hearing you ,

see all the exhibit s ,

17
18

think ,

Your request is so

Th a nk y o u f o r

KEALOHA:

Okay ,

thank y o u very much .
Sorry about t hat .

as king.
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1

Mr.

Sinkin?

2

MR.

SINKIN :

Yes ,

I

wanted to address the

3

idea that the R exhibits are the same as admitted

4

evidence.

5

that once before but --

We had a little bit of discussion about

HEARINGS OFFICER AMANO:

6
7

in the

record .
MR.

8
9

It ' s

SINKIN :

It was

the record created at

the time the case began by the parties that were

10

admitted at that time before interventions took

11

place .

12

HEARINGS OFFICER AMANO :

13

MR.

SINKIN:

Yes .

And so that was the

the

14

record was the application and the supporting

15

documents ,

16
17

if I

understood what was being admitted .

HEARINGS OFFICER AMANO :

The record is

clearly in the Document Library designated R .

MR . SINKIN :

18

I

understand that.

I

19

understand that.

20

is the original application and the documents

21

supporting that application .

22

into the record so that the case could begin.

23

couldn ' t

24

supporting documents.

25

But what is there in that R section

That ' s

what was put
It

begin without the application and its

HEARINGS OFFICER AMANO:

Right.
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1
2

MR.

That didn ' t

mean those

documents were subm i t te d an d va l i d a t ed as evidence .
HEARINGS OFFICER AMANO :

3

4

SIN KIN:

Mr.

Sink i n ,

I'm

going to explain it one last time .
So at the time we held the first prehearing

5
6

conference there were only two parties,

7

Mauna Kea Anaina Hou and KAHEA represented by Mr.

8

Wurdeman and the University .

10

parties,

11
12

SINKIN :

MR.

9

that was

And how did they become

Mauna Kea Anaina Hou ,

become a party?

HEARINGS OFFICE R AMANO:

They came back by

remand from the Supreme Court .

13

MR.

SINKIN:

14

HEARINGS OFFICER AMANO :

For a new

15

contested case ,

16

th e case .

17

pick up .

18

counsel at the recorded prehearing conference .

19

so it was ascertained that those R designations ,

20

whatever was there ,

21

the case from .

22

I

yes .

For a new contested case .

So I

don ' t

know anything about

needed to figure out where we needed to

I was relying on the representation of
And

is where I would be picking up

That ' s

the record .

So th a t ' s what happened at t he prehearing

23

conference.

And t h e n s ubs e quent l y ,

24

motions to join as parti e s .

And t h e n we had the

25

hearing on that .

pr e hearing mot ion

Then I

set

we

entertained
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1

deadlines .

2

motions as well .

3

There's nothing else I

And then we dealt with all of those
And so that ' s where we are.
can add to that.

4

MR.

5

HEARINGS OFFICER AMANO:

6

Ms.

7

MS . ALULI:

SINKIN:

I

understand ,

thank you.

All right .

Aluli?
Your Honor,

8

have asked Mr.

9

the R -- not Mr . Kealoha ' s

I

was not -- and I

Wurdeman about his recollection of how
R' s

-- came to be on the

10

record.

11

copy of the recorded prehearing thing.

And I

will probably go and have to ask for a

12

Would that be through this court reporter?

13

HEARINGS OFFICER AMAN O :

14

MS.

15

it ' s

And the c ite is 132 Hawaii 9,

Diamond ve r sus Do bbin.

16
17

ALULI:

HEARINGS OFFICER AMANO :
t he

l as t

Could you spell

name?

18

MS.

19

HEARINGS OFF I CE R AMANO:

20

Ye s .

ALULI:

D- 0 - B- B- I - N .
And the year ,

please?

21

MS.

22

HEARINGS OFFICER AMANO :

23

All right ,

ALULI :

pleas e .

It was January ,

2014.

Thank you .

so we ' re going t o g et t h e n e xt

24

witn e ss up,

25

wh o Se c uri t y has r e port e d to me have been ta k ing

There are two indi v iduals h e r e
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HEARINGS OFFICER AMANO:

1

So you would like

2

to have hard copies from everyone i ncluding Mauna Kea

3

Anaina Hou and they have a substa n tial number of

4

exhibits .

MR.

5

FERGERSTROM:

I ' m actua l ly more

6

interested in University of Hawai ' i

7

presented t o d ay.

8
9

HEARINGS OFFICER AMANO :
Fergerstrom ,

one that was

Well ,

Mr.

as we move forward there are lots of

10

witnesses coming ,

11

referred by the witnesses and t h en become evidence.

12

So it ' s

13

everybody ,

14

copies?

either you ' re going to get hard copies from

15
16

you can see how t he exhibits are

or you ' re going to rely on the electronic

MR .
everyone .

17

FERGERSTROM:

Hard copies from

Thank you .
HEARINGS OFFICER AMANO :

Ms .

18

you understand what happened?

19

copies,

20

have all your exhibits and submissions.

so you have to make a hard copy .

PISC IOTT A :

did

He wants the hard

21

MS.

22

HEARINGS OFFICER AMANO :

Two o f

You will

them for Vicente .
I ' m asking

23

everyone to produce hard copies to Mr.

24

and to Mr .

25

Pisc iotta ,

F e rg e rstr o m

Vicente .
Yes ,

Mr .

~~~~~~~~~McMANUS
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If you don ' t

1

mind ,

can you summarize,

I

2

mean,

3

knows what is going to happen on Monday and Tues d ay ,

4

warn everybody to be prepared .

to spend a

MR.

5

couple minutes making sure everybody

SINKIN:

Clarity about these exhibits

6

already admitted into the record.

7

already admitted into the record.

8
9

We certainly didn ' t

Some of them

participate in any

process that I ' m aware that brought Final EIS i nto

10

the record in this proceeding.

11

last proceeding .

12

about to what is in the record or not in the record .

13

I

understand in the

I ' m not sure what they were argui n g

HEARINGS OFFICER AMANO :

If you take a

look

14

at the Documents Library designations called R,

15

is

16

asked existing parties at the time which included

17

Mauna Kea Anaina Hou and whoever the representatives ,

18

Mr . Wurdeman was representing,

19

was confused myself ,

20

Where do I

21

is what they agreed is where I

22

" record ",

and at the first prehearing conference I

start?

MR .

which

and the UH ,

because I

what needs to be in the record?

And what you see as designated R

SINKIN :

I

don ' t

would start.
understand how we

23

could have any kind of agreement between us before

24

a ll the parties were determined --

25

HEARINGS OFFICER AMANO:

I ' m not go i ng to
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1

argue with you.

2

parties at the time,

3

we then set up a process for intervention ,

4

there were motions process as well,

5

that ' s

wha t

I ' ve explained what happened.

i t was subsequent to that that

MR .

7

HEARINGS OFFICER AMANO :

et cetera.

So

SINKIN:

Okay.
So for Monday ,

how

does the University wish to proceed?
MR .

9

five ,

LUI - KWAN:

10

first

11

going to submit .

12
13

and then

happened .

6

8

Those

I

right?

Well ,

Judge ,

will name the next five we ' re

HEARINGS OFFICER AMANO:
who ' s

you saw our

I

want to know

coming on Monday start ing with Mr.

14

MR.

15

James Hay es ,

16

Dr.

LU I- KWAN :

Mr . White ,

Robert McLaren ,

Whit e .

Perry White ,

Chad Baybayan ,

Gunther .

17

HEARINGS OFFICER AMANO:

Can I

ask you for

18

the order ,

19

for TIO was supposed to go at some point ,

20

ask i ng you to p l ease tell me what order the witn esses

21

will be coming.

22

because I

MR .

think Dr.

LUI - KWAN:

Sander ,

Gary Sander

My understanding ,

23

that Dr.

Sanders was available today .

24

he ' s

traveling ,

25

he ' s

not going to be here on Monday .

so I ' m

Judge ,

He has to --

has to go back to the mainland ,

~~~~~~~~~McMANUS
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3

HEARING OFF I CER AMANO:

1

You may I ask that

2

counsel introduce themselves and those persons with

3

them.
MR.

4

Thank you ,

LUI - KWAN :

I ' m one of the attorneys for

5

name is Tim Lui - Kwa n .

6

Uni versity of Hawaii Hilo ,

7

today is
Can ' t

UNKNOWN SPEAKER :

9

HEARING OFFICER AMANO :

11

this mike doesn ' t

Wi th me

t he App licant.

8

10

My

Judge Amano .

hear you .
Let me explain why

work as well .

We gave the bet t er mike to the other side
it ' s l ouder.

We

12

so that when you guys are talking ,

13

are using the softer microphone , but we will try to

14

do it as best we can .

15

(Many people speaking at once.)

16

HEARING OFFICER AMANO:

17

One of th e things that happens when the

Excuse me .

18

court reporter is taking down every word ,

19

to know who is speaking .

20

no record of you.

21

So I h e ar you ,

but there ' s

So we ' re going to change microphones and

22

try to increase the volume.

23

for them to addr e ss me.

24

to do that.

25

she needs

Mr.

But it is appropriate

And so I ' m going to ask them

L ui - Kwan.

MR . LUI-KWAN:

My name is Tim Lui-Kwan ,
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1

representing the University of Hawaii Hilo,

2

Applicant in this case.

3

off to my right.

4

Sandison ,

5

c l ients David one boring University of Hawaii and

6

Dr.

the

With me today is J . P . Manaut

Off to my far right is Ian

another attorney .

And with us today our

Robert McLaren from the Institute for Astronomy.

7

MR.

WURDEMAN:

Good morning,

Richard

8

Wurdeman on behalf of Petitioners.

9

this morning is Kealoha Pisciotta of Anaina Hou,

10

Clarence Kukauakahi Ching.

11

Deborah Ward,

12

Flores - Case Ohana.

13

Present with me

And seated behind me are

Kalani Flores and Pua Case of the

HEARING OFFICER AMANO:

I

have a list of

14

all the requests and mo tio n s

15

So I ' m going to ,

16

received or request ,

17

I ' ll ask that you stand and identify yourself .

18

apologize ,

19

folks to get to the front ,

20

I' ll r e peat it or spel l

21

us get through this a little bit quicker.

22
23

starting from the first motion we
I ' m going to call that name and
And I

know i t ' s going to be difficult for you
so if I

can hear your name

i t and maybe that will h e lp

So the first motion was filed,
have TMT International Observatory LLC,

24
25

I

that have been filed .

motion to
et cetera.

Would you stand and id entif y yourself ,
please .
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5

MR.

1

ING :

Yes,

Your Honor.

Douglas Ing .

2

I ' m the attorney for TMT International Observatory

3

LLC .

4

HEARING OFFICER AMANO:

5

Next request to be admitted as a party,

6

that would be C.M.

Thank you ,

Mr.

Ing.

Kaho'okahi Kanuha.

7

MR.

KANUHA:

8

HEARING OFFICER AMANO:

9

MR.

KANUHA :

Aloha .
You ' re Mr.

Kanuha?

Aye .

10

HEARING OFFICER AMANO:

11

Next is requested to be admitted as a party

Thank you .

12

Mehana Kihoi.

13

MS .

14

HEAR I NG OFFICE R AMANO :

15

Next r e q ueste d to b e a dmit te d as a p a rty

16

Wai ' a l a Ahn.

Ab se nt .

Ab s ent .

Ne xt r e qu es t
Edward K . Akiona.

21

to be admitted as a party ,

Ab se nt.

Request t o be admitted as a par t y Jos e ph

22

Kualii Lindsey Camara .

23

MR.

24

HEARIN G OFFICER AMANO:

25

Good morning.

Next request t o be admitted as a party

19
20

Al o h a .

Ana Nawahine-Kah o ' o p i ' i .

17
18

KIHO I:

CAMARA:

(Raises hand . )
Good morning ,

Mr .

Ca ma ra.
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