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AMENDED MINUTE ORDER NO. 44 

(Documentary Evidence) 

This Amended Minute Order No. 44 reflects the decisions made in Minute Order No. 51 

(Amending Minute Order No. 44 and Granting In Part/Denying In Part Reconsideration of 

Minute Order No. 44).  All changes to the original Minute Order No. 44 are italicized. 

PROCESS. At the close of hearing on March 2, 2017, the last day of witness 

testimonies, a process for moving exhibits and written direct testimonies into evidence was 

established: 

March 9, 2017  Deadline for Motions to move exhibits into evidence. 

March 16, 2017 Deadline for responses, oppositions, joinders, etc. to Motions. 

The Hearing Officer announced her intention to issue a Minute Order with rulings on 

March 23, 2017.  Notwithstanding such intentions, the volume, extent and complexity of the 

exhibits, motions and responses necessitated significantly more time than anticipated. 

Received 
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LAW ON ADMISSIBILITY OF EVIDENCE. 

In making decisions about the exhibits, whether objected to or not, the Hearing Officer 

followed the legal standards for admission of evidence; to wit, Hawai`i Revised Statutes 

(“HRS”) §91-10(1) and HAR §13-1-35(a). 

 

 

HRS §91-10 Rules of evidence; official notice. In contested 

cases:  

 

(1) Except as provided in section 91-8.5, any oral or documentary 

evidence may be received, but every agency shall as a matter of 

policy provide for the exclusion of irrelevant, immaterial, or 

unduly repetitious evidence and no sanction shall be imposed 

or rule or order be issued except upon consideration of the 

whole record or such portions thereof as may be cited by any 

party and as supported by and in accordance with the reliable, 

probative, and substantial evidence. The agencies shall give 

effect to the rules of privilege recognized by law 

 

* * * 

 

The applicable Hawai`i Administrative Rule is: 

 

§13-1-35 Evidence.  (a)  The presiding officer may exercise 

discretion in the admission or rejection of evidence and the 

exclusion of immaterial, irrelevant, or unduly repetitious evidence 

as provided by law with a view of doing substantial justice.   

 

* * * 

 

MOTIONS AND RESPONSES. 

The following table reflects all motions and responses submitted, reviewed and 

considered in rendering the decisions on evidence and written direct testimonies. 
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Doc # Date Party Title 

442 1/7/2017 UHH 
The University of Hawaii at Hilo's motion to admit exhibits and 
written direct testimony into evidence; Memorandum in 
support of motion; Declaration of counsel; COS 

451 1/23/2017 TIO 
TMT International Observatory's motion to admit exhibits and 
written direct testimony into evidence; Memorandum in 
support of motion; Declaration of counsel 

463 2/16/2017 Lono Temple of Lono exhibits entered into evidence 

472 2/21/2017 KAHEA 
Kahea: The Environmental Alliance's motion to admit exhibits 
and writeen direct testimony into evidence; Memorandum in 
support of motion; COS 

476 2/24/2017 TIO 
TMT International Observatory, LLC's supplement to its 
motion to admit exhibits and written direct testimony into 
evidence, filed January 23, 2017; COS 

480 2/26/2017 W Freitas 
William Freitas motion to admit exhibits and written direct 
testimonies into evidence; Memorandum in support of motion; 
COS 

481 2/26/2017 C Freitas 
Cindy Freitas motion to admit exhibits and written direct 
testimoy into evidence; Memorandum in support of motion; 
COS 

482 2/26/2017 

MKAH, 

Pisciotta, 

Neves 
Mauna Kea Anaina Hou exhibits and written direct testimony 
offered into evidence 

486 2/28/2017 KAHEA KAHEA's First Supplemental Motion to Admit Exhibits and 
WDT Into Evidence; Memorandum in Support of Motion; COS 

483 2/28/2017 Ward 
Deborah Ward’s Motion to Admit Exhibits and Written Direct 
Testimony Into Evidence; Memorandum in Support of Motion; 
COS 

487 2/28/2017 Flores-Case Flores-Case 'Ohana's Motion to Admit Evidence and WDT Into 
Evidence; Memorandum in Support of Motion; COS 

485 2/28/2017 PUEO Perpetual Unique Education Opportunities, Inc.'s Motion to 
Admit Written Direct Testimony and Exhibit; COS 

488 3/1/2017 Ching 
Clarence Kukauakahi Ching’s Motion to Admit Exhibits and 
Written Direct Testimony Into Evidence; Memorandum In 
Support of Motion; COS 

491 3/3/2017 Lono Temple of Lono motion to admit opening statement, pre-filed 
testimony, and exhibits into evidence; Memorandum; COS 

492 3/3/2017 C Freitas 
Cindy Freitas First Supplemental Motion to Admit Exhibits and 
Written Direct Testimony Into Evidence; Memorandum in 
Support of Motion; COS 

493 3/6/2017 W Freitas 
William Freitas First Supplemental and Amended Motion to 
Admit Exhibits and Written Direct Testimony Into Evidence; 
Memorandum in Support of Motion; COS 

494 3/6/2017 Fergerstrom 
Fergerstrom Motion to move all documents in evidentiary 
hearing submittals, identified by letter "D" into evidence; 
memorandum of support; COS 

495 3/7/2017 Camara 
Joseph Kualii Lindsey Camara's motion to admit exhibits and 
written direct testimony into evidence; Memorandum in 
support of motion; COS 

500 3/8/2017 Flores-Case 
Flores-Case Ohana's motion to admit first supplemental 
exhibits into evidence; Memorandum in support of motion; 
COS 
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497 3/8/2017 Ching Clarence Kukauakahi Ching's supplemenetal motion to admit 
exhibits and written direct testimony into evidence; COS 

499 3/8/2017 Kanaele 
Kalikolehua Kanaele motion for admittance of exhibits and 
prehearing statement as my written direct testimony into 
evidence ("motion"); Memorandum in support of motion 

498 3/8/2017 Vicente 

Dwight Vicente's motion to admit exhibits into evidence 

506 3/9/2017 UHH 

The University of Hawai’i at Hilo’s supplemental motion to 
admit exhibits and written direct testimony into evidence and 
objection to admission of certain exhibits and written direct 
testimony; Memorandum in support; COS 

508 3/9/2017 TIO 
TMT International Observatory, LLC's second supplement to 
its motion to admit exhibits and written direct testimony into 
evidence;, filed January 23, 2017; COS 

505 3/9/2017 KAHEA 
Kahea: The Environmental Alliance's second supplemental 
motion to admit exhibits and written direct testimony into 
evidence; Memorandum in support of motion; COS 

501 3/9/2017 W Freitas William Freitas second supplement motion to admit exhibits 
and written direct testimony into evidence 

509 3/9/2017 

MKAH, 

Pisciotta, 

Neves 

Mauna Kea Anaina Hou, Kealoha Pisciotta, and Paul Neves 
motion to admit first supplemental exhibit list and written direct 
testimony into evidence; COS 

507 3/9/2017 Ward 
Deborah Ward's first supplemental motion to admit exhibits 
and written direct testimony into evidence: Memorandum in 
support of motion; COS 

502 3/9/2017 Kihoi 
Mehana Kihoi's motion to admit exhibits and written direct 
testimony into evidence; Memorandum in support of motion; 
COS 

504 3/9/2017 Sleightholm Motion to enter pre-hearing statement, witness testimony, and 
exhibits into evidence 

503 3/9/2017 Kakalia Tiffnie Kakalia's motion to admit exhibits and written direct 
testimony into evidence 

506 3/9/2017 UHH The University of Hawai’i at Hilo’s supplemental motion to 
admit exhibits and written direct testimony into evidence and 
objection to admission of certain exhibits and written direct 
testimony; Memorandum in support; COS 

510 3/16/2017 Ching 

Clarence Kukauakahi Ching's motion in opposition to the 
admission of exhibits C-41 and C-42 in TMT International 
Observatory, LLC's second supplement to its motion to admit 
exhibits and written direct testimony into evidence, filed 
January 23, 2014; that was filed on March 9, 2017 

511 3/16/2017 TIO 
TMT International Observatory, LLC's memorandum in 
opposition to motions to admit exhibits and written direct 
testimonies; COS 

512 3/16/2017 C Freitas 

Cindy Freitas motion in oppostion to the admission of exhibits 
A-141, A-142, A-143, A-45, A-45a, A-41 and witness 
testimony Sara Collins, Ph.D, David Lassner, Jesse Alan 
Eiben, Ph.D, Dennis Charles Gosser and Pat Kaawaiolaa; 
COS 

513 3/16/2017 Flores-Case 
Flores-Case Ohana's response to applicant University of 
Hawaii at Hilo's motion to admit exhibits into evidence; 
Memorandum in support of response; COS 

514 3/16/207 UHH University of Hawaii at Hilo's opposition to motions to admit 
exhibits and written direct testimony; COS 
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 The following table reflects submissions in the Documents Library related to moving 

exhibits into evidence but filed after the deadline of March 16, 2017. 

515 3/18/2017 Fergerstrom 
Clarification of items identified as evidentiary submittals under 
letter "D" to be moved into evidence (Doc 494); Memo of 
support 

517 3/20/2017 KAHEA 
Errate to Kahea: The Environmental Alliance's motion to admit 
exhibits and written direct testimony into evidence filed 
February 21, 2017; COS  

519 3/21/2017 C Freitas 
First errata re: Cindy Freitas motion in opposition to the 
admission of exhibits A-141, A-142, A-143, and witness 
testimony Pat Kahawaiolaa; COS 

520 3/21/2017 Fergerstrom 
Opposition to University of Hawaii's opposition to motions to 
admit exhibits and written direct testimonies (Doc 514); 
Memorandum of support 

521 3/21/2017 Fergerstrom 
Opposition to TMT International Observatory opposition to 
motions to admit exhibits and written direct testimonies (Doc 
511); Memorandum of support 

525 3/22/2017 Camara 

Joseph Kualii Lindsey Camara's response to UH's and TIO's 
opposition to motions to admit exhibits and written direct 
testimonies (Docs 511 and 516); Memorandum in support of 
response; COS 

 

The late submissions were not reviewed or considered in the rendering of rulings on 

exhibits.  This does not preclude movants from raising issues via motions to reconsider, if 

appropriate.  All motions to reconsider must meet the standards set out in the “Motion to 

Reconsider” paragraph below. 

RULINGS. 

The rulings on exhibits moved into evidence and the rulings arising out of 

reconsideration ((Minute Order No. 51 (Amending Minute Order No. 44 and Granting In 

Part/Denying In Part Reconsideration of Minute Order No. 44)) are set out in the spreadsheets 

identified by moving party and attached hereto.  Generally: 

• Each and every exhibit appropriately identified by exhibit number has been ruled 

upon 

• Objections to exhibits not moved into evidence were not ruled upon 
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• Exhibits improperly identified en masse were denied; e.g. “All B Series” 

• Description of exhibits in the spreadsheets are taken from the motions except as 

indicated otherwise 

• Pre-hearing statements were denied as they are not evidence except where 

movant had no written direct testimony filed in the Documents Library and the 

movant’s hearing testimony was reflected in his/her pre-hearing statement; in 

those cases, the Hearing Officer will discern testimony from argument when 

reviewing the pre-hearing statement received into evidence and determine the 

application and weight to be given the evidence, if any 

• Due to the large number of exhibits, there may be duplicates; these are 

unintentional 

• In some cases, general objections were raised, sometimes followed by objections 

to specific exhibits; all general objections were considered but are not reflected in 

the spreadsheets 

The rulings on exhibits and receipt of evidence does not imply nor control the weight, if 

any, to be given to any specific piece of evidence.  Parties may still argue that evidence, although 

received, should be disregarded. 

HEARING OFFICER WITNESS WILMA HOLI EXHIBITS. On or about February 

14, 2017, Hearing Officer Witness, Wilma Holi, submitted “Witness Wilma H. Holi’s exhibit list 

and written direct testimony” to the Documents Library; exhibits were attached thereto.  She has 

not moved her exhibits or written direct testimony into evidence.   

Ms. Holi is the only Hearing Officer witness to testify during the hearing.  She originally 

moved to be a party but opted to accept the Hearing Officer’s offer to be a Hearing Officer 
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witness.  Ms. Holi resides on Kaua`i and flew to Hilo for almost all of the hearings; her 

appearance was noted whenever she was present.   

In the interest of substantial justice, the Hearing Officer intends to receive Ms. Ho’s 

Written Direct Testimony and her exhibits Z-1-A, Z-1-B, Z-1-C, Z-2, Z-5 and Z-6 into evidence.  

Exhibits Z-3 and Z-4 will not be received into evidence inasmuch as those exhibits were not 

submitted to the Documents Library.   

This ruling on Ms. Holi’s exhibits and receipt of those exhibits into evidence, does not 

imply nor control the weight, if any, to be given to her exhibits.  Parties may still argue that 

evidence, although received, should be disregarded. 

REMAINING HEARING OFFICER WITNESSES. In addition to Ms. Holi, the 

following individuals were designated as “Hearing Officer Witnesses” per Minute Order 13, 

page 5 (Doc. No. 115): 

• Patricia Ikeda 

• Moses Kealamakia, Jr. 

• Ivy McIntosh 

• Crystal F. West 

The record will reflect that Ms. Ikeda withdrew as a Hearing Officer Witness on August 

29, 2016.  As to Mr. Kealamakia, Ms. McIntosh and Ms. West, there have been no submissions of 

any kind, filings or other communications directed to the tribunal and uploaded to the 

Documents Library, since their requests to be admitted as parties in May 2016.   

Those three individuals did not appear at the contested case hearing on Thursday, 

January 26, 2017 wherein a schedule was set for all remaining witnesses.  ((Minute Order 41 

(Date to Set Witnesses)).  Vol. 31, January 26, 2017, 7:22-8:6.  They have not testified and/or 

submitted exhibits or written direct testimonies.  The testimonial portion of the hearing was 

closed on March 2, 2017.  Vol. 44, March 2, 2017, 287:17-19. 
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The three individuals have not responded to any post-hearing matters including Doc. No. 

555, TMT International Observatory, LLCs Motion for Clarification Or, In the Alternative, 

Reconsideration Re: Minute Order No. 44 [Doc. No. 553].  Therein, TIO seeks to have the 

Hearing Officer declare that Mr. Kealamakia, Ms. McIntosh and Ms. West have “waived any 

right to testify at the contested case hearing or to claim that they were deprived of an 

opportunity to provide their position and information as part of these proceedings.”  Doc. No. 

555 at page 2.  Doc. No. 555 appears to have been served upon the three individuals. 

In Doc. No. 555, TIO informs this Hearing Officer that non-party Nelson Ho advised 

counsel for TIO via email, that Mr. Kealamakia was waiting to testify.  Apparently, Mr. Ho 

copied Mr. Kealamakia, Deborah Ward, Lanny Sinkin, J. Leina`ala Sleightholm and Yuklin Aluli 

on the email.  In Reply, Ms. Sleightholm advised that Ms. West was also waiting to testify.  No 

one working with the tribunal (e.g. AG’s, OCCL or the Hearing Officer) was copied on the 

emails.  There is no further information about communications from or about Mr. Kealamakia or 

Ms. West. 

Doc. No. 556, the University of Hawaii at Hilo’s substantive joinder re TMT 

International Observtory’s Motion for Clarification or, in the Alternative, Reconsideration Re:  

Minute Order No. 44 [Doc. No. 553], supports TIOs request to have a determination that Mr. 

Kealamakia, Ms. McIntosh and Ms. West have waived any opportunity to testify or take any 

position in this contested case hearing.  Doc. No. 556 also appears to have been served upon the 

aforesaid persons. 

There have been no responses from Mr. Kealamakia, Ms. McIntosh or Ms. West, nor any 

documents uploaded to the Documents Library regarding the TIO motion and UHH substantive 
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joinder.  Accordingly, pursuant to HAR §13-1-32(c)1 the Hearing Officer finds that to ensure an 

orderly and just conduct of this contested case hearing, it is necessary to order that Mr. 

Kealamakia, Ms. McIntosh and Ms. West have waived any right to testify at the contested case 

hearing or to claim that they were deprived of an opportunity to provide their position and 

information as part of these proceedings. 

NO FURTHER RECONSIDERATION.  All of the amendments to Minute Order No. 44 

(Documentary Evidence) arise from the reconsideration process incorporated therein.  

Therefore, no further reconsideration of this Amended Minute Order No. 44 (Documentary 

Evidence) is appropriate. 

 IT IS SO ORDERED. 

 DATED: Honolulu, Hawai`i, ___May 26, 2017____________________________. 

 

        ___________________________________ 

       Judge Riki May Amano (Ret.) 

       Hearing Officer 

                                                
1 HAR §13-1-32(c).  The presiding officer shall have the power to give notice of the hearing, administer oaths, 

compel attendance of witnesses and the production of documentary evidence, examine witnesses, certify to official 

acts, issue subpoenas, rule on offers of proof, receive relevant evidence, hold conferences before and during 

hearings, rule on objections or motions, fix times for submitting documents, briefs, and dispose of other matters 

that normally and properly arise in the course of a hearing authorized by law that are necessary for the orderly and 

just conduct of a hearing. 
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