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THE UNIVERSITY OF HAWAI'I AT HILO AND TMT INTERNATIONAL
OBSERVATORY, LLC'S JOINT RESPONSE TO J. LEINA'ALA SLEIGHTHOLM'S

PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND PROPOSED
DECISION AND ORDER, FILED MAY 3O,2OI7 IDOC. 670ì

Applicant UNIVERSITY OF HAWAI'I AT HILO ("UH Hilo) and TMT

INTERNATIONAL OBSERVATORY, LLC ("TIO"), through their respective counsel, hereby

jointly submit this Response to J. Leina'ala Sleightholm's Proposed Findings of Fact,

Conclusions of Law, and Proposed Decision and Order, filed May 30, 2017 lDoc. 6701

("Response").

I. STANDARD OF REVIEW FOR REVERSAL OR MODIFICATION OF
ADMINISTRATIVE FINDINGS, CONCLUSIONS, DECISIONS, OR ORDERS

To prevent judicial reversal or modification of administrative findings of fact under

$ 91-14(9), Hawaii Revised Statutes ("HRS"), the Board of Land and Natural Resources

("BLNR") should, upon review of the record, reverse or modify findings that are "[c]learly

effoneous in view of the reliable, probative, and substantial evidence on the whole reeord." In re

Gray Line Hawaii Ltd., 93 Hawai'i 45, 53, 995 P .2d 77 6,784 (2000). A finding of fact is clearly

erroneous when: (1) the record lacks substanfial evidence to support the finding or

determination; or (2) despite substantial evidence to support the finding or determination, the

BLNR is left with the defìnite and firm conviction that a mistake has been made. Kienker v.

Bauer, 1 1 0 Hawai' i 97, 105, I29 P .3d I 125, I I33 (2006)

Similarly, conclusions of law should be reversed or modified where the BLNR finds they

are in violation of constitutional or statutory provisions, in excess of the statutory authority or

jurisdiction of the Commission, or affected by other error of law. Id.
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U. DISCUSSION

A. Responses to J. Leina'ala Sleightholm's ("Sleightholm") Proposed FOF and
COL

The UH Hilo and TIO object to each of the FOF and COL in Sleightholm's Proposed

Findings of Fact, Conclusions of Law, and Proposed Decision and Order,filed May 30,2017

[Doc. 670] ("sleightholm's Proposed FOF/COL") to the extent that they are imelevant,

inapplicable, immaterial, mischaracterize the evidence, misstate or misrepresent the record, rely

on evidence that is not credible, biased, or incomplete, and/or not supported by the evidence.

UH Hito and TIO also object to the Sleightholm's Proposed FOF/COL to the extent they assert

alleged "findings" that are beyond the scope of issues set forth in Minute Order No. 19.

Appendix A contains general objections to the Sleightholm's Proposed FOF/COL, which

UH Hilo and TIO hereby incorporate by reference to its response to each of Sleightholm's FOF

and COL, to the extent applicable.

In addition to the general objections in Appendix A, UH Hilo and TIO have prepared a

table of specific responses and objections to Sleightholm's proposed findings and conclusions,

which is attached hereto as Appendix B. Citations to the evidence in the record provided herein

are not intended to be exhaustive or comprehensive, but demonstrate evidentiary support for UH

Hilo and TIO's responses and objections.

UH Hilo and TIO further object to Sleightholm's Proposed FOF/COL to the extent they

seek to challenge the FEIS for the TMT Project.. This proceeding is not an EIS challenge under

HRS Chapter 343; Sleightholm's ability to make such a challenged expired long ago, and she

cannot reopen the FEIS approval process through improper arguments of insufficiency under the

statute and rules governing the EIS process. This proceeding is entirely governed by the

applicable constitutional law and the Conservation District rules that are genuinely at issue here.

a
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The FOF/COL and page numbers referenced herein follow those as provided in

Sleightholm's Proposed FOF/COL. References to the UH Hilo and TIO's Joint fProposed]

Findings of Fact, Conclusions of Law, and Decision and Order on May 30,2017 [Doc. 671]

("UH-TIO FOF/COL") are denoted by the prefixes "UH-TIO FOF" and "UH-TIO COL" for

the numbered FOF and COL, respectively, in the UH-TIO FOF/COL.

Acronyms and defined terms used herein are def,rned in the Index of Select Defined

Terms, which was filed as part of the jointly-submitted UH-TIO FOF/COL.

Any specific proposed finding or conclusion not specif,rcally referred to or addressed

below is deemed denied and disputed.

B. Responses to Sleightholm's Proposed Decision and Order

Sleightholm's proposed Decision and Order is not supported by the record. As set forth in

the UH-TIO FOF/COL, substantial evidence has been adduced to show that the CDUA satisfies

the eight criteria as set forth in Hawai'i Administrative Rule ("HAR") $ 13-5-30(c). The record

also shows that the TMT Project is consistent with the UH Hilo's and the BLNR's obligations

under the public trust doctrine, Ka Pa'akai, and Article XI, section I and Article XII, section 7 of

the Hawai'i Constitution.

Ultimately, Sleightholm is categorically opposed to the construction of TMT regardless

of whether or not the TMT Project satisfies the eight criteria. No location on the mountain, and

no combination of mitigation measures, will make the TMT Project acceptable to Sleightholm.

That position is not supported by law.

ilI. CONCLUSION

For the reasons set forth herein in the UH Hilo Pre-Hearing Statement, TIO's Pre-

Hearing Statement, the UH-TIO FOF/COL, the testimony of the UH Hilo's and TIO's witnesses,

the examination of the Petitioners' and Opposing Intervenor's witnesses, and in UH Hilo's and
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TIO's other filings, UH Hilo and TIO respectfully jointly request that the Hearing Officer adopt

the UH-TIO FOF/COL, andreject Sleightholm's Proposed FOF/COL.

DATED: Honolulu, Hawai'i, June 13, 2011.

L. SANDISON
JOHN P. MANAUT
LINDSAY N. MCANEELEY

Attomeys for Applicant
LINIVERSITY OF HAWAI'I AT HILO

J UG
BRIAN A.
ROSS T. SHINYAMA

Attorneys for
TMT INTERNATIONAL OB SERVATORY

5



Appendix A

The citation offered by Petitioners/Opposing Intervenors does

not support the proposed FOF or COL.

The proposed FOF or COL or a portion thereof is improper to
the extent it is baned by estoppel or waiver, or improperly
seeks reconsideration of the Hearing Officer's or the BLNR's
prior ruling,

The proposed FOF or COL or a portion thereof is inaccurate
or false.

The proposed FOF or COL is materially incomplete.

The information in the proposed FOF or COL is irrelevant or
inapplicable in this contested case proceeding. See Minute
Order No. 19 [Doc. No. 281].

The proposed FOF or COL exceeds the scope of the Hearing
Officer' s j urisdiction and/or dele gated authority

The proposed FOF or COL mischaracterizes legal authority or
the contents of the record.

The proposed FOF or COL contains apafüal quote fiom legal
authority or a document in the record, and the incompleteness
of the quotation is likely to mislead the reader.

ol
::'a:,.:',-ì'

at l:.::,.,:.;
.tÈ..:':

The proposed FOF or COL presents law or information in the
record out of context and/or in a way that is likely to mislead
the reader.

The proposed FOF or COL affirmatively misrepresents legal
authority or the contents of the record.

The proposed FOF or COL is not credible based on the totality
of the evidence contained in the record and/or the
demonstrated biases of the witness whose testimony is cited in
support of the proposed FOF or COL.



Either (1) the proposed FOF or COL is not at issue in this
proceeding, or (2) standing alone, the proposed FOF or COL
is not objectionable. The designation of any individual
proposed FOF or COL as "not in dispute" does not and should
not be construed as an admission of said FOF or COL or a
concession that said FOF or COL should be incorporated into
the final FOFs and COLs. It also does not and should not be

construed as assent to any inferences suggested or that may be

suggested by Petitioners/Opposing Intervenors from, e.g., their
misleading grouping or ordering of otherwise unrelated facts.

The proposed FOF or COL assefts "facts" and/or cites
documents that are not in evidence.

The proposed FOF or COL is not supported by information in
the record or was not substantiated by the
Petitioners/Opposing Intervenors through the contested case

process.
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BOARD OF LAND AND NATURAL RESOURCES

FOR TT{E STATE OF HAWAI'I

IN TFIE MATTER OF

A Contested Case Hearing Re Conservation
District Use Permit (CDUP) IIA-3568 for the
Thirly Méter Telescope at the Mauna Keá Science
Reserve, Kaohe Mauka, Hamakua District, Island
of Hawaii, TMK (3) 4-4-015:009

Case No. BLNR-CC- 16-002

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was served upon the following parties

by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room L31
Honolulu, Hl 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

lan Sandison, Tim Lui-Kwan, John P,

Manaut, Lindsay N. McAneeley
1001 Bishop Street
ASB Tower, Suite 2200
Honolulu, Hl 96813
isandison@carlsmith.com
tluíkwan@carlsmith.com
jpm@carlsmith.com

lmcaneeley@ca rlsmith.com
Counsel for the Appl¡cont University
of Howai'i at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris
Attn: Lincoln S. T. Ashida
120 Pauahi Street, Suite 312
Hilo, Hl 96720-3084
lsa@torkildson.com
njc@torkildson.com
Counsel far Perpetuøting Uníque
Educotiona I Opportu nities ( P U EO )

Office ofConservation and Coastal
Lands

dlnr.maunakea@hawaii.eov

J. Leina'ala Sleightholm
P.O. Box 383035
Waikoloa, H196738
leinaala.mauna@gmail.com

Lanny Alan Sinkin
P. O. Box 944
Hilo, Hl9672L
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

Harry Fergerstrom
P.O. Box 951
Kurtistown, Hl 96760
hankhawaiían@yahoo.com
(via email& U.S. mail)

Dwight J. Vicente
2608 Ainaola Drive
Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
(via email& U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, Hl96792
brannonk@hawaii.edu

Mehana Kihoi
PO Box 393
Honaunau, H|96726
uhiwaí@líve.com

C. M. Kaho'okahi Kanuha
77-6504 Maile St

Kailua Kona, Hl96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054
Waianae, Hl 96792
maelanilee@yahoo.com

Kalikolehua Kanaele

4 Spring Street
Hilo, H196720
akulele@yahoo.com

Stephanie-Malia :Tabbada
P O Box 194,

Naalehu, Hl 96772
s.tabbada @hawaiiantel.net

Joseph Kualii Lindsey Camara
kualiic@hotmail.com



William Freitas
PO Box 4650
Kailua Kona, H196745
pohakuT@yahoo,com

Flores-Case 'Ohana
E. Kalani Flores
ekflores@hawaiiantel. net

Tiffnie Kakalia
549 E. Kahaopea St.

Hilo, Hl 96720
tiffnieka ka lia @gmai l.com

Paul K. Neves
kealiikea@yahoo.com

Kealoha Fisciotta and Mauna Kea

Anaina Hou
keomaivg@gmail.com

Deborah J. Ward
cordylinecolor@gmai l.com

Cindy Freitas
PO Box 4650
Kailua Kona, Hl 96745
hanahanai@hawaii.rr.com

Glen Kila

89-530 Mokiawe Street
W-aianae, Hl 96792
makakila@gmail.com

B. Pualani Case

puacase@ hawaiiantel.net

Clarence Kukauakahi Ching
kahíwaL@cs.com

Yuklin Aluli, Esq.

415-C Uluniu Street
Kailua, Hawaii 96734
yuklin@kailualaw.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation .

Wilma H:. Holi
P.O. Box 368
Hanapepe, Hl 96716
Witness for the Hearing Officer
w_holi@hotmail.com

lvy Mclntosh
67 -1236 Panale'a Street
Kamuela, Hawaii 96743
3popoki@gmail.com
Witness for the Heoring Officer

Moses Kealamakia Jr.

1059 Puku Street
Hilo, Hawaii96720
mkealama@yahoo.com
Witness for the Hearing Officer

Crystal F. West
P.O. Box 193

Kapaau, H'awaii 96755
crystalinx@yahoo.com

Dexter K. Kaiama, Esq.

l-11 Hekili Street, #A]-.607

Kailua, Hawaii 96734
cdexk@hotmaíl.corn
Co-Counsel for Petítioner
KAHEA: The Hawaiian
Environmental Alliance, a domestic
non-profit Corporation

DATED: Honolulu, Hawai'i, June 13,2017

L. SANDISON
JOFrN P. MANAUT
LINDSAY N. MCANEELEY
Attorneys for Applicant UNIVERSITY OF
HAWAI'I AT I{ILO

J. UG
BR.IAN A
ROSS T. SHINYAMA
Attorneys for TMT INTERNATIONAL
OBSERVATORY LLC
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