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TMT INTERNATIONAL OBSERVATORY LLC’S MEMORANDUM IN OPPOSITION 
TO MAUNA KEA HUI’S MOTION TO REOPEN HEARING TO HEAR MOTION TO 
CONFIRM NON-COMPLIANCE WITH CONDITION NO. 4, OR, ALTERNATIVELY, 

PETITION FOR DECLARATORY ORDERS CONCERNING THE SAME 
 
I. INTRODUCTION 

TMT International Observatory LLC (“TIO”) opposes Mauna Kea Anaina Hou, 

Kealoha Pisciotta, Clarence Kukauakahi Ching, Deborah J. Ward, Paul K. Neves and KAHEA: 

The Hawaiian Environmental Alliance’s (collectively, “Petitioners”) Motion to Reopen Hearing 

to Hear Motion to Confirm Non-Compliance with Condition No. 4, or, Alternatively, Petition for 

Declaratory Orders Concerning the Same (“Motion”). 

On October 20, 2021, the Board of Land and Natural Resources (“BLNR”) issued Minute 

Order No. 1, stating that BLNR will consider the Motion solely as a petition for a declaratory 

ruling pursuant to Hawaiʻi Revised Statues (“HRS”) § 91-8 and Hawaiʻi Administrative Rules 

(“HAR”) § 13-1-27 rather than a motion for reconsideration of the Findings of Fact, Conclusions 

of Law and Decision and Order (“D&O”) granting Conservation District Use Permit No. HA-

3568 for the TMT Project (the “CDUP”).1 

 
1 While this Memorandum in Opposition therefore only addresses the Petitioners’ request for a 
declaratory ruling, TIO notes for the record that BLNR’s determination that there is no legal 
basis to “reopen” the contested case hearing is correct.  Petitioners participated in the sixteen-
month contested case hearing resulting in the CDUP, which was affirmed by the Hawaiʻi 
Supreme Court in its entirety over three years ago.  See In the Matter of Contested Case Hearing 
Re Conservation District Use Application (CDUA) HA-3568, 143 Hawaiʻi 379, 431 P.3d 752 
(2018) (“Mauna Kea III”).  Petitioners do not seek reconsideration of the CDUP; however, even 
if they were to do so, under any measure, the time for reconsidering the CDUP has long passed.  
Nor is there any information not previously available that would affect the issuance of the CDUP 
or a substantial injustice that would merit a request to reconsider the CDUP itself.  See HAR 
§ 13-1-39(a).  To the extent that Petitioners seek further review of BLNR’s determination that 
there is no basis to reopen the contested case hearing, TIO reserves all arguments on this issue. 
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As discussed in detail below, BLNR should deny the Petition in its entirety because: 

1. Petitioners’ request for a declaratory order is procedurally defective, because 

under established law, the declaratory ruling procedure cannot be used to 

review previously-made agency decisions; 

2. Even assuming BLNR considers the substance of the Petitioners’ allegations, 

permittee the University of Hawaiʻi Hilo (“UH Hilo”), through TIO’s work 

done and/or construction done at the TMT Project site, timely and properly 

met the requirements of Condition No. 4; and 

3. Since Petitioners (individually or as members of various organizations) 

actively participated in the protests and/or coordinated with others engaging in 

the protests to block access to the TMT Project site (and thus contributed to 

the delays that Petitioners now complain of), the Petition should be denied on 

principles of equity and fairness. 

II. ARGUMENT 
 
A. Petitioners’ request for a declaratory ruling must be denied because it is an 

attempt to review an already-made agency decision. 

Petitioners seek a declaratory ruling that UH Hilo “has not initiated construction so as to 

comply with Condition No. 4.”  See Petition at 8.  This request must be denied. 

Hawaiʻi Administrative Rules § 13-1-27(a) provides that “the board may issue a 

declaratory order regarding the applicability of any statutory provision or of any rule or order of 

the board.”  Hawaiʻi law is clear, however, that the administrative declaratory ruling process is 

not a proper means to review specific agency decisions that have already been rendered.  See 

Citizens Against Reckless Development v. Zoning Bd. of Honolulu, 114 Haw. 184, 196, 159 P.3d 

143, 155 (2007) (“Card”).  As the Hawaiʻi Supreme Court determined in Card, this is because 
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the declaratory order statute (which is substantively identical2 to the relevant provisions of HAR 

§ 13-1-27(a)), plainly makes clear that the procedure is “meant to provide a means of seeking 

determination of whether and in what way some statute, agency rule or order applies to the 

factual situation raised by an interested person.”  See Card, 114 Haw. at 196-197, 159 P.3d. at 

155-156.  The Court therefore concluded that: 

Reading HRS § 91-8 in a common sense fashion, and bearing in 
mind the plain meaning of the term “applicability,” it cannot 
seriously be maintained that the procedure was intended to review 
already-made agency decisions.  For such decisions, like the DPP 
Director's issuance of the CUP to Wal–Mart, the agency has 
already spoken as to the “applicability” of the relevant law to the 
factual circumstances at hand—implicitly or explicitly it has found 
the relevant legal requirements to be met. There is no longer a 
question of how the relevant laws, in this case the LUO, “apply.” 

Use of the declaratory ruling procedural device only makes sense 
where the applicability of relevant law is unknown, either because 
the agency has not yet acted upon particular factual circumstances, 
or for some other reason the applicability of some provisions of 
law have not been brought into consideration. 

Card, 114 Haw. at 197, 159 P.3d at 156 (footnote and citation omitted) (emphasis added). 

Turning to this matter, on May 4, 2021, the BLNR chairperson approved UH Hilo’s 

April 28, 2021 request to the Office of Conservation and Coastal Lands to find that UH Hilo met 

Condition No. 4.  See Petition at Ex. 3.  Accordingly, it is undisputed that BLNR has already 

made a decision that UH Hilo met Condition No. 4, and there is no pending question of how 

BLNR “applies” Condition No. 4 of the CDUP to the current factual situation regarding the 

“work done or construction . . . done on the land” because BLNR has already spoken. 

 
2 Hawaiʻi Revised Statutes (“HRS”) § 91-8 provides in relevant part that “[a]ny interested person 
may petition an agency for a declaratory order as to the applicability of any statutory provision or 
of any rule or order of the agency.” 
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Accordingly, pursuant to Card, Petitioners’ request for a declaratory ruling to ostensibly 

find that UH Hilo “has not initiated construction so as to comply with Condition No. 4” must be 

denied because it is an improper request to review an already-made agency decision given 

BLNR’s determination on the applicability (and fulfillment) of Condition No. 4.3 

B. Even assuming the Board considers the Petitioners’ substantive arguments, 
the Petition must be denied. 

1. UH Hilo (through TIO) timely met the Condition No. 4 requirement 
that “[a]ny work done or construction to be done on the land shall be 
initiated within two (2) years of the approval of such use[.]” 

Although BLNR should deny the Petition for the foregoing reasons, even assuming 

BLNR considers the Petitioners’ substantive arguments, the Petition must still be denied. 

Petitioners essentially argue that any “work done” or “construction to be done on the 

land” are synonymous in the sense that “ground-disturbing work associated with the building of 

the TMT” is required for both.  See Petition at 4. 

As an initial matter, Condition No. 4 does not state -- that “[a]ny work done, or 

construction to be done, on the land” shall be initiated within two years of the approval of the use 

(commas and emphases added).  Instead, Condition No. 4 plainly provides that “[a]ny work done 

or construction to be done on the land” shall be initiated within the prescribed period.  

(Emphasis added). 

Thus, the clause “any work done” is substantively distinct from “construction to be done 

on the land,” since it is a cardinal rule of statutory construction that “courts are bound to give 

effect to all parts of a statute, and that no clause, sentence, or word shall be construed as 

 
3 TIO reserves, and does not waive, arguments on the other possible non-exclusive bases under 
HAR § 13-1-27(f) in which BLNR may refuse to issue a declaratory order, including, but not 
limited to, that the issuance of the declaratory order may adversely affect the interests of the 
Board in litigation that may reasonably be expected to arise, and/or for other good cause. 
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superfluous, void, or insignificant if a construction can be legitimately found which will give 

force to and preserve all words of the statute.” State v. Kaakimaka, 84 Hawai‘i 280, 289‐90, 933 

P.2d 617, 626‐27 (1997) (citation omitted).  Petitioners’ flawed interpretation, which renders the 

phrase “[a]ny work done” as superfluous and without a separate meaning, must be rejected. 

Moreover, the CDUP conditions, when read as a whole as required, also demonstrate that 

the scope of “any work done” within the context of Condition No. 4 is intended to be distinct 

from “construction to be done on the land.”  This is because the next condition in the CDUP 

(Condition No. 5) provides that “[b]efore proceeding with any work authorized by the Board,” 

UH Hilo is required to submit copies of the construction and grading plans and specifications to 

the Chairperson or designee for approval (emphasis added).  The Board’s decision to only use 

the clause “work” in Condition No. 5 instead of “any work or construction to be done on the 

land” (as with Condition No. 4) is material. 

The same general principles that apply to statutory interpretation also apply to the 

interpretation of administrative rules.  Allstate Ins. Co. v. Ponce, 105 Hawaiʻi 445, 454, 99 P.3d 

96, 105 (2004) (citation omitted).  When construing a statute, “laws in pari materia, or upon the 

same subject matter, shall be construed with reference to each other." HRS § 1-16; State v. 

Villeza, 85 Hawaiʻi 258, 273, 942 P.2d 522, 537 (1997) (citing Richardson v. City and County of 

Honolulu, 76 Hawaiʻi 46, 55, 868 P.2d 1193,1202 (1994) (internal brackets omitted)). “[W]here 

a statute with reference to one subject contains a given provision, the omission of such provision 

from a similar statute concerning a related subject is significant to show that a different 

legislative intent existed.”  State v. Rodgers, 68 Haw. 438, 442, 718 P.2d 275, 277 (1986) 

(ellipses and citations omitted). 
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Thus, the Board’s decision to refer to “work” in the relevant clause in Condition No. 5 

must be presumed to be intentional and is significant to show that the Board intended “work” to 

be distinct from the clause “construction to be done on the land” in Condition No. 4. 

This reading is consistent with common practice with respect to the development of large 

telescope projects, such as the TMT Project, which require extensive on-site (and site-related) 

coordination, testing, and surveying work (among other work), which do not necessarily require 

ground-disturbing activities in advance of actual physical construction on the land.  See 

Declaration of Fengchuan Liu, attached hereto (“Liu Decl.”). 

Condition No. 5 reasonably contemplates that prior to such site-related “work,” UH Hilo 

was required to submit construction and grading plans to the BLNR Chairperson to ensure 

consistency with the conditions of the CDUP.  Stated another way, by using the word “work” in 

Condition No. 5, BLNR reasonably and prudently sought to assure that even prior to ground-

disturbing construction on the land for the TMT Project, on-site and site-related “work,” such as 

on-site testing and surveying, would be consistent with the CDUP. 

UH Hilo submitted the required project construction and grading plans (and 

specifications) to BLNR on February 4, 2019, and on June 17, 2019, BLNR issued a notice to 

proceed.  See Liu Decl.; Letter from BLNR to UH Hilo dated June 19, 2019, attached as 

Exhibit “A”.  Thereafter, TIO commenced the on-site and site-related “work” and/or construction 

on the land pursuant to Condition No. 4.  See Liu Decl.; Petition at Exs. 1-3.  As noted in 

UH Hilo’s correspondence to BLNR in support of compliance with Condition No. 4, this work 

and/or construction on the land included, among other activities, the following: 
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• June 20, 2019 - Unpermitted ahu removed near project site.4 

• June 25, 2019 - Meeting at project site with Goodfellow Bros, Inc. (“GBI”), the 
civil contractor for the TMT Project, and M3 Construction Management (“M3”), 
the construction manager for the TMT Project, to test the GPS equipment, and 
verify the benchmark locations and coordinates with the existing site survey done 
by Engineering Partners. 

o A partial survey of the Submillimeter Array (“SMA”) access road on 
Mauna Kea was completed on the same date for accuracy in comparison to 
the owner-furnished survey. 

o Personnel from the SMA and James Clerk Maxwell radio telescopes also 
joined the construction crew on-site on the same date to coordinate the 
GPS system and verify the impact on the telescope operations. This was 
done to confirm on the ground boundaries of the access road and project 
site. 

• July 8, 2019 - All consultants and contractors met for a pre-construction meeting 
at the Waikoloa Marriott to discuss procedures, safety, and requirements for the 
TMT Project. 

• July 12, 2019—GBI, M3, and SMA representatives located and surveyed the 
underground fiber optic and electrical lines on Mauna Kea in preparation of 
mobilizing the heavy equipment to the TMT project site to mitigate the risk of 
damaging the SMA fiber optics. 

 
4 Even under the Petitioners’ erroneous interpretation of Condition No. 4, the removal of the 
unpermitted ahu plainly constituted ground-disturbing “construction . . . on the land,” and 
therefore BLNR, if it considers the Petitioners’ substantive arguments, may properly find that 
UH Hilo, through TIO, met the extended deadline on those grounds alone.  Apparently realizing 
this, Petitioners object to the removal of the unpermitted ahu.  See Petition at 5.  This objection, 
however, was previously considered (and rejected) by BLNR during the contested case hearing 
for the TMT Project.  See D&O at FOF 690, 692-693, 701, 791, and Conclusion of Law (“COL”) 
383 (finding that two ahu were built in 2015 on or near the TMT Project site as “modern” and 
“contemporary” practices to protest and interfere with the project; “were not placed in 
accordance with any recognized traditional practice”; and concluding that this protest in the form 
of building “in the right-of-way of another person is obviously not an accepted native Hawaiian 
tradition and custom,” and “[n]or does it conform to the PASH requirement that practices be 
reasonable.”)  The Hawaiʻi Supreme Court in Mauna Kea III favorably cited these findings and 
conclusion.  See Mauna Kea III, 143 Hawaiʻi at 396, 431 P.3d at 769 (noting that “The BLNR 
concluded that the two ahu built on the Access Way in 2015 as protests against the TMT did not 
constitute a traditional and customary right of practice, and in any event did not meet PASH’s 
requirement of reasonableness.” (Citation omitted)).  The removal of the unpermitted ahu were 
therefore proper and consistent with the CDUP and applicable law. 
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• July 16, 2019—TIO attempted to access the TMT Project site. TIO mobilized 
18 vehicles and equipment, including a 980 Loader, D6 Dozer, WA320 Loader, 
and Mini-Ex/Roller. Persons objecting to the TMT Project blocked TIO’s access 
to the TMT Project site. 

See Liu Decl.; Petition at Exs. 1-3. 

Given the foregoing, and under applicable law, the clause “any work done” is distinct 

from the clause “construction to be done on the land” in Condition No. 4, and TIO timely 

initiated “work” and/or “construction on the land” for the TMT Project to satisfy the condition.5 

Petitioners’ arguments for a contrary reading of Condition No. 4 are unpersuasive, and 

Petitioners offer no legal authority to support their narrow definition of “work” as requiring 

“ground-disturbing” activities.  Petitioners, for example, cite to the Oxford English Dictionary 

definition of “construction” to argue that since that dictionary defines “construction” to mean 

“building of something, typically a large structure,” the term “work” must also be construed as 

requiring “ground disturbing work”.  See Petition at 4 (citing Lexico.com by Oxford English 

Dictionary). 

Petitioners’ argument is illogical and unsupported given that the same dictionary defines 

“work” as, among other definitions, “[a]ctivity involving mental or physical effort done in order 

to achieve a purpose or result,” and “[a] task or tasks to be undertaken; something a person or 

thing has to do.”  See work, Lexico.com by Oxford English Dictionary, 

https://www.lexico.com/en/definition/work?locale=en (Emphasis added).  Thus, under 

Petitioners’ own authority, “work” does not necessarily require simultaneous physical change or 

 
5 Thus, even assuming BLNR concludes the Condition No. 4 should be interpretated as requiring 
both “work” and “construction” to be “done on the land,” TIO timely met the extended 
construction deadline, since much of the described “work” (including surveying, testing, etc.) 
was indisputably “done on the land”. 

https://www.lexico.com/en/definition/work?locale=en
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activity, but includes activities involving mental or physical “efforts” and “tasks” “to achieve” a 

subsequent result. 

Similarly, the other major dictionary often cited by the Hawaiʻi Supreme Court (the 

Merriam-Webster Dictionary)6 defines “construction” as “the act or result of constructing, 

interpreting, or explaining,” as well as “the process, art, or manner of constructing something[.]”  

See construction, Merriam-Webster Dictionary, https://www.merriam-

webster.com/dictionary/construction (emphasis added).  Thus, even under a commonly-accepted 

definition of “construction,” the word encompasses more than an act of physically changing 

something -- such as ground-disturbing activity -- and also encompasses an “interpretation” and 

“process,”7 which clearly occurred with respect to the TMT Project in timely compliance with 

Condition No. 4.8 

 
6 See, e.g., State v. Bright, 147 Hawaiʻi 164, 170, 465 P.3d 611, 617 (2020) (citing both the 
Oxford English Dictionary and the Merriam-Webster Dictionary for the definition of the word 
“neutral”). 

7 TIO notes that this definition is also consistent with the definition of “construction” under HRS 
§ 103D-104, which relates to public procurement.  Under that statute, “construction” means “the 
process of building, altering, repairing, improving, or demolishing any public structure or 
building, or other public improvements of any kind to any public real property. The term 
includes the routine operation, routine repair, or routine maintenance of existing structures, 
buildings, or real property.”  Accordingly, under this definition, “construction” encompasses 
more than “ground-disturbing activity” and also includes the “process” of improving real 
property and the routine maintenance of real property. 

8 Similarly, the Merriam-Webster dictionary defines “work” as, among other definitions, “to 
perform or carry through a task requiring sustained effort or continuous operations,” and “to 
function or operate according to plan or design”.  See work, Merriam-Webster Dictionary, 
https://www.merriam-webster.com/dictionary/work.  The surveying and other site work for the 
TMT Project were indisputably part of efforts to “function or operate according to [the] plan and 
design” for the TMT Project approved by BLNR. 

https://www.merriam-webster.com/dictionary/construction
https://www.merriam-webster.com/dictionary/construction
https://www.merriam-webster.com/dictionary/work


 10 

2. BLNR was not estopped from considering the work that had occurred 
in connection with the TIO Project prior to July 30, 2019 as a basis 
for determining that UH Hilo timely complied with Condition No. 4. 

Petitioners erroneously argue that BLNR was “judicially estopped” from relying upon 

work done in connection with the TMT Project as a basis for its May 4, 2021 determination that 

UH Hilo timely met Condition No. 4 because BLNR also cited some of that work in connection 

with its July 30, 2019 approval of UH Hilo’s request to extend the time to comply with 

Condition No. 4.  See Petition at 3-4. 

Under the doctrine of judicial estoppel, a “party” is not permitted to maintain inconsistent 

positions or to take a position in regard to a matter which is directly contrary to, or inconsistent 

with, one previously assumed by the party.  See Lee v. Puamana Comm. Assoc., 109 Hawaiʻi 

561, 576, 128 P.3d 874, 889 (2006).  Accordingly, the doctrine of judicial estoppel applies -- if at 

all -- to a party, and not a decision-maker, such as BLNR here.  Even assuming the doctrine 

applies to BLNR, however, BLNR was not “judicially estopped” from concluding that UH Hilo 

timely complied with Condition No. 4. 

As the Hawaiʻi Supreme Court noted in Lee (a decision subsequent to the 1983 Rosa case 

relied upon by Petitioners), the application of the doctrine of judicial estoppel requires the 

following considerations: 

First, a party’s later position must be “clearly inconsistent” with its 
earlier position. Second, courts regularly inquire whether the party 
has succeeded in persuading a court to accept that party’s earlier 
position, so that judicial acceptance of an inconsistent position in a 
later proceeding would create the perception that either the first or 
the second court was misled[.] Absent success in a prior 
proceeding, a party’s later inconsistent position introduces no risk 
of inconsistent court determinations, and thus poses little threat to 
judicial integrity. A third consideration is whether the party 
seeking to assert an inconsistent position would derive an unfair 
advantage or impose an unfair detriment on the opposing party if 
not estopped. 
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See Lee, 109 Hawaiʻi at 576, 128 P.3d at 889 (citing New Hampshire v. Maine, 532 U.S. 742, 

750-751 (2001) (citations and quotation marks omitted)). 

 None of these considerations apply to BLNR’s determination that UH Hilo complied with 

Condition No. 4.  First, BLNR’s May 4, 2021 determination that UH Hilo timely complied with 

Condition No. 4 is not inconsistent at all (much less “clearly inconsistent”) with its July 30, 2019 

approval of an extension of time to comply with the condition.  Nothing in BLNR’s July 30, 

2019 approval of the extension request indicates that BLNR rejected or disagreed with 

UH Hilo’s assertion and express reservation that TIO’s work on the TMT Project since BLNR 

issued the notice to proceed constituted “work done or construction to be done on the land” for 

purposes of compliance with Condition No. 4.  See Petition at Ex. 2.  Thus, BLNR’s May 4, 

2021 concurrence that UH Hilo timely complied with Condition No. 4 was not “clearly 

inconsistent” with BLNR’s earlier decision to grant the extension. 

 The second factor cited in Lee (whether a party has succeeded in persuading a court to 

accept that party’s earlier position) demonstrates that judicial estoppel does not apply to BLNR, 

because that factor relates to actions by parties that may influence a court or decision-maker.  

Nevertheless, it is clear that BLNR did not take a clearly inconsistent position (or was persuaded 

to do so), nor was BLNR or any party “misled” given UH Hilo’s (and TIO’s) clear and 

unambiguous assertion and reservation that “work done or construction to be done on the land” 

had timely taken place in compliance with Condition No. 4. 

 Applying the third factor cited in Lee, since BLNR did not take an inconsistent position at 

any time with respect to Condition No. 4, there was no “unfair advantage” or “unfair detriment”  
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to anyone -- BLNR, UH Hilo, TIO or Petitioners from BLNR’s conclusion that UH Hilo timely 

complied with Condition No. 4.9 

 Moreover, for similar reasons, even if Petitioners belatedly attempt to argue that judicial 

estoppel should apply to UH Hilo and TIO, BLNR must find that the doctrine does not apply.  As 

noted above, both UH Hilo and TIO, in their respective correspondence on this issue, expressly 

and repeatedly stated their positions that Condition No. 4 had in fact been timely met, and both 

UH Hilo and TIO did not waive their positions on this issue.  See Petition at Ex. 1 (UH Hilo 

letter to BLNR dated July 30, 2019 stating in part, “As described below, and based on 

information provided by [TIO], UH understands, as of the date of this letter, that ‘work’ and/or 

‘construction’ has in fact been initiated at the TMT Project site,” and that the request for an 

extension was made without “waiving the foregoing,” and “out of an abundance of caution”); 

Petition at Ex. 2 (Letter from TIO counsel to UH Hilo noting that TIO believed “it has in fact 

‘initiated’ ‘work’ and/or ‘construction’ at the TMT Project site; the request for an extension was 

being made “out of an abundance of caution”; and TIO “does not waive, and expressly preserves, 

its position that work has been initiated in compliance with the deadline in General Condition 

No. 4[.]”). 
 

9 Since BLNR did not take an inconsistent position with respect to UH Hilo’s (and TIO’s) 
assertion and express reservation that “work done or construction to be done on the land” had 
taken place, BLNR could not have “wilfully caused” another person to erroneously believe 
otherwise (and others could not have reasonably relied on such an erroneous belief); accordingly, 
the doctrine of equitable estoppel also does not apply against BLNR.  See Maria v. Freitas, 
73 Haw. 266, 273, 832 P.2d 259, 264 (1992) (noting that equitable estoppel requires proof that 
one person “wilfully caused another person to erroneously believe a certain state of things, and 
that person reasonably relied on this erroneous belief to his or her detriment”); State v. Zimring, 
58 Haw. 106, 125, 566 P.2d 725, 738 (1977) (rejecting application of equitable estoppel against 
the State where State claimed an interest in a parcel seven years after plaintiffs purchased 
parcel).  Moreover, it is well-recognized that the doctrine of equitable estoppel against the 
government is not favored, and the doctrine may not be used in such a way as to hinder the state 
in the exercise of its sovereign power.  See Garner v. State Dept. of Education, 122 Hawaiʻi 150, 
159, 223 P.3d 215, 224 (App. 2009). 
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 Given the foregoing, UH Hilo and TIO did not take “clearly inconsistent” positions 

regarding timely compliance with Condition No. 4, and BLNR could not have been misled by 

UH Hilo’s and TIO’s representations.  As such, there was clearly no “unfair advantage” or 

“unfair detriment” to anyone created by UH Hilo’s and TIO’s statements on this issue.10 

3. BLNR’s approval of UH Hilo’s notice of compliance with Condition 
No. 4 did not constitute improper agency “rulemaking”. 

Petitioners also argue that UH Hilo’s April 28, 2021 letter notifying BLNR of “work 

done or construction . . . done on the land” was a “short-cut process[]” for determining 

compliance with Condition No. 4, and that BLNR’s determination that the condition had been 

met constituted improper agency “rulemaking”.  See Petition at 6-7.  Petitioners’ arguments are 

groundless. 

Petitioners fail to explain how UH Hilo’s notification to BLNR of compliance with 

Condition No. 4 via its letter dated April 28, 2021 constitutes a “short-cut process”.  Nothing in 

the CDUP (or any legal authority) required UH Hilo to file a petition for declaratory order to 

assert compliance with the condition as Petitioners seem to suggest.  See Petition at 6.  Instead, 

UH Hilo did exactly what should have been done with respect to notifying BLNR of compliance  

 
10 For substantially the same reasons, the doctrine of judicial admissions does not apply to UH 
Hilo and TIO.  A judicial admission is “a formal statement . . . in the course of a judicial 
proceeding that removes an admitted fact from the field of controversy [and] . . . is a voluntary 
concession of fact by a party during judicial proceedings.”  Lee, 109 Hawaiʻi at 573, 128 P.3d at 
886 (quoting Han v. Yang, 84 Hawaiʻi 162, 174 n.18, 931 P.2d 604, 616, n.18 (App. 1997) 
(brackets omitted)).  Neither UH Hilo nor TIO admitted or conceded at any time that UH Hilo 
did not timely comply with Condition No. 4, and in fact, both TIO and UH Hilo vigorously 
asserted otherwise. 
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with the condition pursuant to the CDUP:  UH Hilo timely notified BLNR in writing of 

compliance with the condition and the reasons therefor.11 

Nor did BLNR’s approval of UH Hilo’s notice of compliance with Condition No. 4 

constitute agency “rulemaking”.  Petitioners’ entire analysis on this issue rests on a false 

premise, because their erroneous argument that BLNR engaged in agency “rulemaking” is based 

on a gross mischaracterization of BLNR’s actions in approving the notice.  BLNR’s approval of 

UH Hilo’s April 28, 2021 notice was made pursuant to Condition No. 4 of the CDUP.  BLNR’s 

approval was not to “evade requirements that the Board review extensions beyond the first 

request,” as Petitioners argue (Petition at 6), because the UH Hilo’s April 28, 2021 notice plainly 

did not seek a further extension.  See Petition at Ex. 3.  Nor did BLNR’s approval of UH Hilo’s 

notice of compliance with Condition No. 4. somehow result in the “issue[ance] [of] a de facto 

revision of permit conditions,” as Petitioners further argue.  See Petition at 7. 

The provisions and requirements of Condition No. 4 remained the same before and after 

BLNR’s approval of UH Hilo’s notice of compliance with the condition.  Simply stated, BLNR 

determined that UH Hilo complied with an existing condition of the CDUP.  BLNR’s act in 

 
11 Petitioners also appear to take issue with the form of UH Hilo’s notification to BLNR of 
compliance with Condition No. 4.  See Petition at 8 (arguing that UH Hilo’s “submissions are 
deficient to meet requirements of the rule and the DLNR chairperson clearly exceeded her 
authority in approving [UH Hilo’s] request.”)  Since Petitioners fail to articulate any reasons 
whatsoever for their claim that the notice was somehow “deficient,” BLNR must disregard the 
argument.  Nevertheless, UH Hilo’s April 28, 2021 letter sufficiently articulated the reason for 
the notice and the specific work completed by TIO.  See Petition at Ex. 3.  Moreover, it is 
undisputed that BLNR had previously received and reviewed substantial information regarding 
the TMT Project, including, but not limited to, the July 29, 2019 and July 30, 2019 prior 
correspondence regarding Condition No. 4, as well as the construction and grading plans 
submitted by UH Hilo on February 4, 2019 and approved by BLNR on June 17, 2019.  See Liu 
Decl. 
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approving the notice did not result in a “revision” of Condition No. 4 (or any other provision of 

the CDUP).12 

Accordingly, instead of engaging in rulemaking, which “affects the rights of individuals 

in the abstract,” BLNR properly exercised its authority under the CDUP and applicable law to 

approve the notice of compliance with Condition No. 4 -- a concrete action that specifically 

affected UH Hilo and TIO.  See In re Water Use Permit Applications, 94 Hawaiʻi 97, 169, 9 P.3d 

409, 481 (2000) (quoting 1 Kenneth C. Davis, Administrative Law Treatise § 5.01 (1958) 

(Emphasis added)). 

4. BLNR was not required to hold a contested case hearing on UH Hilo’s 
notice of compliance with Condition No. 4. 

For similar reasons, BLNR was not required to hold a contested case hearing on 

UH Hilo’s April 28, 2021 notice of compliance with Condition No. 4 as Petitioners suggest.  See 

Petition at 7 (“[UH Hilo’s] de facto request for revision of permit conditions should be brought 

before the Board as part of contested case proceedings, or at a minimum, through a request for a 

second time extension to comply with permit conditions.”) 

Again, Petitioners’ argument that UH Hilo’s April 28, 2021 notice of compliance with 

Condition No. 4 constituted a “revision” to the CDUP is clearly refuted by the notice itself.  The 

notice set forth the reasons for compliance with Condition No. 4, and it plainly did not seek a 

further extension of the construction initiation deadline. 

 
12 To the extent Petitioners argue that a notice of compliance with each and every condition of 
the CDUP must be approved solely by the Board (instead of the Chairperson on behalf of the 
Board), such an argument would be incorrect.  Neither the CDUP nor the BLNR’s administrative 
rules require Board approval of compliance with each condition.  In fact, HAR § 13-5-42(b) 
provides that the “chairperson or board” are responsible for determining compliance with the 
standard conditions. 
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Petitioners do not cite to any rule or other law that requires a contested case hearing for 

notices of compliance with permit conditions.  In fact, the CDUP provides that in the case of 

alleged noncompliance with permit conditions, the “chairperson shall first attempt to secure 

compliance from the responsible party, and if unsuccessful, shall bring the matter to the board[.]”  

D&O at 271.13 

C. BLNR should consider Petitioners’ unclean hands in raising objections to 
UH Hilo’s notice of compliance. 

As UH Hilo explained in its July 30, 2019 letter to BLNR, although TIO had timely 

initiated “work” or “construction . . . on the land” in compliance with Condition No. 4, due to 

“current limitations on access to the [TMT Project] site,” UH Hilo, without waiving the 

foregoing, and out of an abundance of caution, sought the extension of time.  See Petition at 

Ex. 1.  UH Hilo explained that: 

 
13 A contested case hearing for the approval of UH Hilo’s notice of compliance with Condition 
No. 4 was also not required by constitutional due process under these circumstances.  Even 
assuming a constitutionally cognizable property interest, “[d]ue process is not a fixed concept 
requiring a specific procedural course in every situation,” and due process “is flexible and calls 
for such procedural protections as the particular situation demands.”  See Sandy Beach Def. Fund 
v. City and County of Honolulu, 70 Haw. 361, 378, 773 P.2d 250, 261 (1989).  As demonstrated 
above, nothing in UH Hilo’s April 28, 2021 notice of compliance with Condition No. 4 (nor 
BLNR’s approval of the notice) changed any aspect of the CDUP, and the CDUP clearly 
empowered the BLNR chairperson to determine compliance (or seek compliance) with all 
conditions as applicable.  In addition, Petitioners will have an opportunity to further present their 
arguments on UH Hilo’s compliance with Condition No. 4 through the briefing permitted by 
BLNR in Minute Order No. 1.  Finally, to the extent that Petitioners assert that UH Hilo cannot 
comply with the CDUP because of alleged “changed conditions and unexpected circumstances,” 
Petitioners previously and repeatedly raised these, and other, arguments in the contested case 
hearing on the conservation district use application, and therefore received substantial due 
process on these issues.  See, e.g. D&O at FOF 359-362 (rejecting Petitioner Ching’s argument 
that CDUP should be denied because TIO does not yet have all the funds necessary to complete 
the project); D&O at FOF 690, 692-693, 701, 791 and COL 383 (rejecting Petitioners’ argument 
that unpermitted ahu were improperly removed).  See also generally D&O (recognizing 
testimony from numerous individuals and organizations (including Petitioners) that opposed the 
project, as well as many that strongly supported the TMT Project). 
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UH is aware that TIO planned, and was ready and able, to begin 
moving its heavy construction equipment to the TMT Project site 
during the week of July 15, 2019.  As BLNR is aware, however, 
TIO was unable to move the equipment to the site due to ongoing 
demonstrations at the Daniel K. Inouye Highway and Mauna Kea 
Access Road, which, to date, are continuing. 

See Petition at Ex. 1. 

 Similarly, TIO, in its July 29, 2019 letter to UH Hilo explained: 

TIO also believes that, since the issuance of the Notice to Proceed, 
it has in fact “initiated” “work” and/or “construction” at the 
TMT Project site through various activities at the site, including 
the removal of unpermitted ahu, and by conducting various site 
surveys.  That said, given circumstances beyond TIO’s control 
(including a lengthy appellate process and the current situation 
involving protestors blocking access to the site), TIO’s heavy 
equipment access to the site has been substantially delayed. 

See Petition at Ex. 1 (Attachment 1). 

TIO’s contractors attempted to move heavy construction equipment to the TMT Project 

site on July 16, 2019, but the convoy was blocked by protestors near Mauna Kea Access Road, 

and access to the site remained physically blocked for weeks.  See Liu Decl. 

As widely reported in the media, virtually all the Petitioners (individually or as members 

of various organizations) actively participated in the protests and/or coordinated with others 

engaging in the protests to block access to the TMT Project site.  See, e.g. Judge denies petition 

for TRO against TMT, Hawaii Tribune-Herald, July 23, 2019, 

https://www.westhawaiitoday.com/2019/07/23/hawaii-news/judge-denies-petition-for-tro-

against-tmt/ (noting lawsuit filed in State Circuit Court by Petitioners Maunakea Anaina Hou, 

Kealoha Pisciotta, Paul K. Neves, Clarence Ching and others to halt construction of the TMT 

Project); Jennifer Sinco Kelleher and Caleb Jones, Hawaii protesters press on to stop telescope, 

face arrest, Associated Press, July 17, 2019, 

https://apnews.com/article/41ffb293900c49ae951a4356f3f27eac (quoting Petitioner Kealoha 

https://www.westhawaiitoday.com/2019/07/23/hawaii-news/judge-denies-petition-for-tro-against-tmt/
https://www.westhawaiitoday.com/2019/07/23/hawaii-news/judge-denies-petition-for-tro-against-tmt/
https://apnews.com/article/41ffb293900c49ae951a4356f3f27eac
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Pisciotta); Hawaiian Activists Block Mauna Kea Summit Over Telescope Project, Rising Up 

With Sonali, https://risingupwithsonali.com/hawaiian-activists-block-mauna-kea-summit-over-

telescope-project/ (interview with Petitioner Kealoha Pisciotta as President of Petitioner Mauna 

Kea Anaina Hou); Blaze Lovell, TMT Protest Camp Packs Up Due to COVID-19, Civil Beat, 

March 25, 2020, https://www.civilbeat.org/beat/tmt-protest-camp-packs-up-due-to-covid-19/ 

(quoting Petitioner Paul Neves as leader of a “key group in the protest against the telescope,” and 

noting that “[s]o far, the protesters have successfully halted telescope construction[.]”); 

Michael Brestovansky, High court hears case of group that supported TMT protesters, Hawaii 

Tribune Herald, May 21, 2021, 

https://www.hawaiitribune-herald.com/2021/05/21/hawaii-news/high-court-hears-case-of-group-

that-supported-tmt-protesters/ (discussing case involving donations to Petitioner KAHEA: The 

Hawaiian-Environmental Alliance, which supported protesters). 

 Numerous publicly-accessible social media posts by Petitioners and others also document 

many of the Petitioners’ concerted efforts to physically block access to the TMT Project site.  

See, e.g. Paul Neves, Facebook (November 7, 2020, 11:02 a.m.), 

https://www.facebook.com/photo.php?fbid=3998270586852995&set=pb.100000102806231.-

2207520000..&type=3 (photograph of Petitioner Paul Neves at protest site near Mauna Kea 

Access Road); Clarence Ching, Facebook (July 15, 2021, 3:00 p.m.), 

https://www.facebook.com/ku.ching.3/posts/10160094297537565 (photographs and post 

commemorating blockage of Mauna Kea Access Road on July 15, 2019); and Puʻuhonua o 

Puʻuhuluhulu Maunakea, Facebook (July 20, 2019, 12:15 a.m.), 

https://www.facebook.com/puuhuluhulu/posts/2106094953027144 (video of protestors, 

https://risingupwithsonali.com/hawaiian-activists-block-mauna-kea-summit-over-telescope-project/
https://risingupwithsonali.com/hawaiian-activists-block-mauna-kea-summit-over-telescope-project/
https://www.civilbeat.org/beat/tmt-protest-camp-packs-up-due-to-covid-19/
https://www.hawaiitribune-herald.com/2021/05/21/hawaii-news/high-court-hears-case-of-group-that-supported-tmt-protesters/
https://www.hawaiitribune-herald.com/2021/05/21/hawaii-news/high-court-hears-case-of-group-that-supported-tmt-protesters/
https://www.facebook.com/photo.php?fbid=3998270586852995&set=pb.100000102806231.-2207520000..&type=3
https://www.facebook.com/photo.php?fbid=3998270586852995&set=pb.100000102806231.-2207520000..&type=3
https://www.facebook.com/ku.ching.3/posts/10160094297537565
https://www.facebook.com/puuhuluhulu/posts/2106094953027144


 19 

including Petitioner Kealoha Pisciotta, blocking access to Mauna Kea Access Road) (collectively 

attached hereto as Exhibit “C”). 

 Thus, substantially the same organizations and individuals who are now raising 

objections to UH Hilo’s alleged “noncompliance” with Condition No. 4 in this proceeding are 

the same organizations and individuals, among others, who caused or advocated for the delay in 

the transport of heavy equipment to the TMT Project site, which was a basis for UH Hilo’s 

request (out of an abundance of caution and with the reservation of all rights) to request an 

extension of the Condition No. 4 deadline. 

In other words, Petitioners are objecting to an extension of Condition No. 4, which would 

not have been necessary to request (and grant), but for the Petitioners’ acts, with others, in 

supporting and participating in protests to physically stop TIO from proceeding with additional 

work and construction at the TMT Project site in furtherance of Condition No. 4.  Simply put, 

Petitioners’ objections in this proceeding are of their own making. 

 Under the doctrine of unclean hands, a person “who comes into equity must come with 

clean hands.”  See 7’s Enters, Inc. v. Del Rosario, 111 Hawaiʻi 484, 494, 143 P.3d 23, 33 (2006).  

Administrative agencies have the discretion to take into account equitable considerations.  See 

Southern Foods Group, L.P. v. State Dept. of Educ., 89 Hawaiʻi 443, 452, 974 P.2d 1033, 1042 

(1999) (noting that administrative agency discretion, “When invoked as a guide to judicial action 

it means a sound discretion, that is to say, a discretion exercised not arbitrarily or wilfully, but 

with regard to what is right and equitable under the circumstances and the law, and directed by 

the reason and conscience of the judge to a just result”) (quoting Booker v. Midpac Lumber Co., 

65 Haw. 166, 172, 649 P.2d 376, 380 (1982) (citations and internal brackets omitted)) (Emphasis 

added). 
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BLNR should find that Petitioners have brought this proceeding with unclean hands, 

because they, with others, actively worked to advocate, manufacture and/or coordinate the very 

situation that they now seek to obtain relief from.  As a matter of equity and fairness (as well as 

in the interests of good and sound public policy), Petitioners’ attempt to challenge the very same 

BLNR actions that they themselves necessitated should not be condoned by BLNR, and the 

Petition should be denied. 

III. CONCLUSION

Based on all of the reasons asserted herein and any reasons appearing of record, TIO

respectfully requests that BLNR deny the Petition in its entirety. 

DATED:  Honolulu, Hawaiʻi, November 4, 2021. 

J. DOUGLAS ING
ROSS T. SHINYAMA
SUMMER H. KAIAWE
Attorneys for
TMT INTERNATIONAL OBSERVATORY LLC

/s/ Ross T. Shinyama
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DECLARATION OF FENGCHUAN LIU 

DECLARATION OF FENGCHUAN LIU 

I, FENGCHUAN LIU, hereby declare as follows: 

1. I am the Project Manager for the Thirty Meter Telescope project (the “TMT

Project”) for TMT International Observatory LLC (“TIO”). 

2. I make this declaration in lieu of an affidavit and based on personal knowledge

and the records and files maintained by TIO. 

3. I have a Ph.D. in Physics from the University of Washington, Seattle.

4. Prior to serving as the Project Manager for the TMT Project, I was the acting

Project Manager beginning in December, 2020, and I was the Deputy Project Manager since 

October, 2015. 

5. As the Project Manager, I have overall responsibility for managing the design and

construction of the TMT Project, and as such, I have been involved with the design, engineering, 

and construction of the TMT Project. 

6. Condition No. 5 of the Decision and Order granting the Conservation District Use

Permit for the TMT Project (the “CDUP”) required that “[b]efore proceeding with any work 

authorized by the Board, UH Hilo shall submit four copies of the construction and grading plans 

and specifications to the Chairperson or his authorized representative for approval for 
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consistency with the conditions of the permit and the declarations set forth in the permit 

application.” 

7. In the context of the CDUP and Condition No. 5, and based upon common

practice with respect to the development of large telescope projects, TIO interpreted the word 

“work” in Condition No. 5 as distinct from “construction to be done on the land” as stated in 

Condition No. 4. 

8. This is because the development of large telescope projects, such as the TMT

Project, require extensive on-site and site-related coordination, testing, and surveying work 

(among other work), which do not necessarily require ground-disturbing activities in advance of 

actual, physical construction on the land. 

9. On February 4, 2019, pursuant to Condition No. 5 of the CDUP, UH Hilo

submitted to the Board of Land and Natural Resources (“BLNR”) Chairperson the required 

construction and grading plans and specifications for the TMT Project for approval, which 

included the TMT Project civil package construction documents (the “TMT Project Civil 

Package”) prepared by TIO and its consultants. 

10. The TMT Project Civil Package noted that the scope of work for the project

included the construction of the Thirty Meter Telescope site, access road and underground utility 

conduits. 

11. Attached hereto as Exhibit “A” is a true and correct copy of a letter dated June 19,

2019 from BLNR to the University of Hawaiʻi at Hilo (“UH Hilo”) (with a copy to TIO) noting 

that the TMT Project met the preconstruction requirements in the CDUP and that BLNR was 

therefore issuing a notice to proceed with construction of the TMT Project. 
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12. After receiving the notice to proceed, TIO continued to work expeditiously and

diligently to commence work and/or construction on the land for the TMT Project pursuant to, 

and consistent with, the CDUP, including Condition No. 4 of the CDUP. 

13. This work and/or construction on the land after June 19, 2019 included the

following: 

a. June 20, 2019 - Removal of unpermitted ahu, which involved ground

disturbance activities;

b. June 25, 2019 - M3 and Goodfellow Bros. Inc. (“GBI”) met at the TMT

Project site to test the GPS equipment and verify the benchmark locations and

coordinates with the existing site survey;

c. June 25, 2019 - A partial survey of the Submillimeter Array (“SMA”) access

road (which would be used to access the TMT Project access road and site)

was completed for accuracy in comparison to the owner-furnished survey;

d. June 25, 2019 - Personnel from the SMA and the James Clerk Maxwell radio

telescopes joined the construction crew to coordinate the GPS system and

verify the impact on telescope operations;

e. July 8, 2019 - All consultants and contractors met for a pre-construction

meeting at the Waikoloa Marriott to discuss procedures, safety, and

requirements for the TMT Project;

f. July 12, 2019 - GBI, M3 and SMA representatives met to locate and survey

the SMA underground fiber optic and electrical lines to mitigate the risk of

damaging the fiber optics and in preparation of mobilizing heavy equipment

to the TMT Project site;
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DECLARATION OF COUNSEL 

DECLARATION OF COUNSEL 

I, ROSS T. SHINYAMA, hereby declare as follows: 

1. I am an attorney with the law firm of Watanabe Ing LLP, and one of the attorneys

for TMT International Observatory LLC (“TIO”). 

2. I make this declaration in lieu of an affidavit and based on personal knowledge

and the records and files of this matter. 

3. Attached hereto as Exhibit “C” are true and correct copies of publicly-accessible

social media posts by or relating to Petitioners Paul Neves, Clarence Ching, Kealoha Pisciotta 

and other individuals and organizations documenting their efforts to physically block access to 

the TMT Project site. 

4. These social media posts were accessed by my office on or about November 4,

2021 at the URL links noted in the attached memorandum in opposition. 

I DECLARE UNDER PENALTY OF LAW THAT THE FOREGOING IS TRUE AND 

CORRECT. 

DATED:  Honolulu, Hawaii, November 4, 2021. 

ROSS T. SHINYAMA 
/s/ Ross T. Shinyama



BOARD OF LAND AND NATURAL RESOURCES 

STATE OF HAWAIʻI 

IN THE MATTER OF 

The Petition of Mauna Kea Hui for a 
Declaratory Order Filed May 24, 2021. 

Case No. HA-22-02 

CERTIFICATE OF SERVICE 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the date indicated below, a true and correct copy 

of the foregoing was duly served via email to the following parties: 

Linda L.W. Chow  
Lauren K. Chun 
Deputy Attorneys General  
Linda.L.Chow@hawaii.gov  
Lauren.K.Chun@hawaii.gov   
Attorneys for the Board of Land 
and Natural Resources  

Jesse K. Souki 
Associate General Counsel 
University of Hawai‘i 
souki@hawaii.edu  
Attorney for University of 
Hawai‘i, Hilo 

Lincoln S.T. Ashida 
Newton J. Chu 
Torkildson, Katz, Moore, & Harris 
lsa@torkildson.com    
njc@torkildson.com  
Attorneys for Perpetuating 
Unique Educational 
Opportunities (PUEO)  

Richard Naiwieha Wurdeman 
RNWurdeman@RNWLaw 
Bianca Isaki 
bianca.isaki @gmail.com  
Attorneys for the Mauna Kea Hui 

Harry Fergerstrom  
hankhawaiian@yahoo.com 

Richard L DeLeon  
kekaukike@msn.com 

Mehana Kihoi  
uhiwai@live.com 

C. M. Kaho'okahi Kanuha
kahookahi@gmail.com

Joseph Kualii Lindsey Camara 
kualiic@hotmail.com  

Cindy Freitas  
hanahanai@hawaii.rr.com 

Maelani Lee  
maelanilee@yahoo.com 

Lanny Alan Sinkin  
lanny.sinkin@gmail.com  
The Temple of Lono  

Kalikolehua Kanaele  
akulele@yahoo.com 

Stephanie-Malia:Tabbada 
s.tabbada@hawaiiantel.net

Tiffnie Kakalia  
tiffniekakalia@gmail.com 

Glen Kila  
makakila@gmail.com 

Dwight J. Vicente  
dwightjvicente@gmail.com 

Brannon Kamahana Kealoha 
brannonk@hawaii.edu  

William Freitas  
kukulukuula@gmail.com 

J. Leina'ala Sleightholm
leina.ala.s808@gmail.com

Michael Cain 
Michael.cain@hawaii.gov 
Custodian of the Records 
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DATED:  Honolulu, Hawaiʻi, November 4, 2021. 

J. DOUGLAS ING
ROSS T. SHINYAMA
SUMMER H. KAIAWE
Attorneys for
TMT INTERNATIONAL OBSERVATORY LLC

/s/ Ross T. Shinyama
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Thirty Meter Telescope (TMT)

Mauna Kea Science Reserve, Ka'ohe Mauka, HSmakua District, Hawai'i

TMK (3) 4-4-0L5:009

The Department of Land and Natural Resources {DLNR) has received and reviewed the
following documents related to Conservation District Use Permit (CDUP) HA-3568 for the Thirty
Meter Telescope:

1. Civil Construction Package

2. Best Management Practices for the Civil Construction Package

3. Recreation Parking Plan

4. Mitigation measure matrix for compliance with CDUP HA-3568 general and special

conditions

The BLNR approved CDUP HA-3568 for TMT in a Decision and Order in October 2017. The

documents were submitted in support of the following two conditions of the permit:

General Condition No. 5. Before proceeding with any work authorized bythe Board, UH

Hilo shall submit four copies of the construction and grading plans and specifications to
the Chairperson or his authorized representative for approval for consistency with the
conditions of the permit and the declarations set forth in the permit application. Three

of the copies will be returned to UH Hilo. Plan approval by the Chairperson does not
constitute approval required from other agencies.

Special Condition No. 32: Construction can be initiated once the permittee

demonstrates compliance with the preconstruction conditions and mitigation measures

contained in the Decision. The Department is required to review the construction and

grading plans for consistency with the permit. Once the construction and grading plans

EXHIBIT "A"



CDUP HA-3568
Notice to Proceed

have been signed and the preconstruction conditions have been met the Department

will issue a Notice to Proceed to TMT.

The Civil Construction Package was submitted to DLNR on February 3, 2019. The Civil

Construction Package prepares the site for construction, and involved batch plant site, the

access way, and the TMT site for construction. Staff from the Office of Conservation and Coastal

Lands (OCCL) met with the TMT design team to review the construction documents on March

tL, 2019. The plans that were submitted are consistent with the Environmental lmpact

Statement (ElS) and the Conservation District Use Application (CDUA).

The mitigation measures required by the CDUP include actions related to historic resources,

archaeological and cultural monitoring, materials waste management and spill prevention,

waste minimization, cultural and natural resources training for project employees and

contractors, arthropod monitoring, safety and accident prevention, and invasive species

prevention and control.

Additional mitigation measures were agreed to in the Final Environmental lmpact Statement

and the TMT Management Plan. These include actions related to access way paving and design,

arthropod monitoring, noise pollution, noise permit and noise variance, independent

construction monitors, best management practices documentation, a rock movement plan,

decommissioning, site documentation, construction mitigation measures, a cultural and

archaeological monitoring plan, an NPDES permit, and an oversize and overweight vehicles

permitting plan.

Based upon our review of the information you provided, the TMT project has met the
preconstruction requirements contained in the CDUP and associated management plan. The

Department thus issues TMT a Notice to Proceed.

lf you have any questions, please feel free to contact Michael Cain at the Office of Conservation

and Coastal Lands (OCCL) at 808-587-0048.

s

&,r"
s rperson
Board of Land and Natural Resources

c: Stephanie Nagata, Director, OMKM
Gary Sanders, Project Manager, TMT
DLNR - Land Division, Division of Forestry and Wildlife, Division of Conservation and Resource Enforcement

County Planning Department
Jim Hayes, Planning Solutions lnc.
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Paul Neves
November 7, 2020 · 

5 1 Share

Like Comment Share

See more of Paul Neves on Facebook

Log In or Create New Account

Log In
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https://www.facebook.com/paul.neves.58?__tn__=%3C*F
https://www.facebook.com/paul.neves.58?__tn__=-UC*F
https://www.facebook.com/photo/?fbid=3998270586852995&set=a.1285708874775860&__tn__=%2CO*F
https://www.facebook.com/paul.neves.58?__tn__=%3C%3C*F
https://www.facebook.com/login/?__tn__=*F
https://www.facebook.com/reg/?rs=27&__tn__=*F
https://www.facebook.com/login/device-based/regular/login/?login_attempt=1
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Ad Choices

Ku Ching shared a memory.

MAUNA KEA! Pictures to be forever etched in our minds! Aloha 'Aina!
Malama 'Aina! It's - the sacrifices of our Kupuna!

2 Years Ago
See Your Memories

July 15 · 

Cynthia Franklin

Heroes. Kia’i locked to the cattle gate blocking the access road, a line of beloved
kupuna, and 100s more, standing this morning for Mauna Kea, facing a militarized
police armed with nothing but aloha 'āina. #TMTshutdown #KūKiaiMauna #ImuaTMT

July 15, 2019 · 

1010 1 Comment
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	I. INTRODUCTION
	II. ARGUMENT
	A. Petitioners’ request for a declaratory ruling must be denied because it is an attempt to review an already-made agency decision.
	B. Even assuming the Board considers the Petitioners’ substantive arguments, the Petition must be denied.
	1. UH Hilo (through TIO) timely met the Condition No. 4 requirement that “[a]ny work done or construction to be done on the land shall be initiated within two (2) years of the approval of such use[.]”
	2.  BLNR was not estopped from considering the work that had occurred in connection with the TIO Project prior to July 30, 2019 as a basis for determining that UH Hilo timely complied with Condition No. 4.
	3. BLNR’s approval of UH Hilo’s notice of compliance with Condition No. 4 did not constitute improper agency “rulemaking”.
	4. BLNR was not required to hold a contested case hearing on UH Hilo’s notice of compliance with Condition No. 4.

	C. BLNR should consider Petitioners’ unclean hands in raising objections to UH Hilo’s notice of compliance.

	III. CONCLUSION
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