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PROJECT DESCRIPTION AND PROPOSED USE  
 

Total size/area of proposed use (indicate in acres or sq. ft.):  220.2 sq. ft. 
 

Please provide a detailed description of the proposed land use(s) in its entirety. Information 

should describe what the proposed use is; the need and purpose for the proposed use; the 

size of the proposed use (provide dimensions and quantities of materials); and how the work 

for the proposed use will be done (methodology). If there are multiple components to a 

project, please answer the above for each component. Also include information regarding 

secondary improvements including, but not limited to, grading, and grubbing, placement of 

accessory equipment, installation of utilities, roads, driveways, fences, landscaping, etc.  

 

Attach all associated plans such as location map, site plan, floor plan, elevations, and 

landscaping plans drawn to scale (ref §13-5-31).   

 

Purpose and Need 

The purpose of this application is for Mr. Benskin (“applicant”) to request after-the-fact 
approval for the unauthorized enlargement of the deck on the existing structure for which 
CDUP HA-2474 approved after-the-fact. The applicant was unaware of the need to secure 
permits prior to modifying the deck on the house and wishes to remedy the violation via an 
after-the-fact Conservation District Use Permit. 

Project Location and Property Description 

The subject property is a 25.48-acre parcel identified as TMK (3) 2-6-011: 022 in the 
Resource subzone of the State Land Use Conservation District in Kaiwiki, Hilo. Access to 
the subject property is from Kaiwiki Road, roughly 5 miles west of its intersection with 
Wainaku Street (Figure 1).  
 
Native vegetation on site consists primarily of Koa (Acacia koa), Hapu‘u (Cibotium 

menziesii), and ‘Ōhi‘a lehua (Metrosideros polymorpha). Non-native vegetation includes 
Strawberry guava (Psidium cattleianum), Uluhe fern (staghorn fern; Dicranopteris linearis), 
Wainaku grass (Panicum repens), and Rose apple (Syzygium jambos).  
 
The home is sited approximately 80 to 120 feet from Kaiwiki Road and is accessed by a short 
(roughly 50-foot long) gravel driveway. The property contains a tributary to a perennial 
stream known as Maili Stream. The tributary is located roughly 700-feet north of the home 
site. Another, smaller, unnamed intermittent drainage crosses the mauka corner of the 
property and exits crossing Kaiwiki Road, approximately 300 feet mauka of the house site. 
 
Project Description  

CDUP HA-2474 (Exhibit A), approved on August 9, 1991, allowed for an after-the-fact 
single-family residence. An Environmental Assessment was performed in support of the 
1991 CDUP, and a Finding of No Significant Impact (FONSI) was issued. Additionally, one 
acre of clearing for experimental crops was also approved in the original CDUP.  
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Based on the approved plans and confirmed field measurements, the floor area of the 
residence was expanded by 220.2 sq. ft. Based on the approved floor area (under roof) of the 
residence of 542 sq. ft., the deck addition represents an increase of 40.6%. The under roof 
area of the SFR is 1,041 sf, versus the original approved under roof area of 835 sf, which 
amounts to an approximately 25% increase. Both the floor and under roof areas are 
consistent with the definition of “Moderate Alteration” according to HAR Chapter 13-5-2. 
The site plan is provided in Figure 2. Floor Plans and Elevations are shown in Figures 3 and 
4.  
 
Per § 13-5-22 STRUCTURES AND LAND USES, EXISTING (C-1) Moderate alteration of 

existing structures, facilities, uses, and equipment, a “moderate alteration” is being requested 
after-the-fact. 
 
Where “Moderate Alteration” is defined: 
 
“Moderate Alteration” means work done to an existing structure, facility, or use that results 

in more than a ten per cent increase, but no more than a fifty per cent increase, in the size of 

the structure, facility, or use. 

 
No grading was necessary for the construction of the deck extension. Existing grass was 
simply cleared in the footprint of each footing (approximately 18” x 18”). Best Management 
Practices for construction activities were followed to prevent adverse impacts to soil. 
Vegetation removal and soil disturbance were minimal, consisting only of what was 
necessary for the installation of the new pier block footings. This is shown in the site photos 
in Figures 5-9. No changes to the existing landscaping are proposed and basic land 
management will remain the same.  
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I. SUBJECT PROPERTY CONDITIONS  

 

a. Existing Access to Site  

 

Access to the subject property is from Kaiwiki Road, roughly 5.5 miles west of its 
intersection with Wainaku Street.  
 
A gravel driveway approximately 50 feet long and 15 feet wide leads to the existing 
dwelling on site.  

 

b. Existing Buildings/Structures 

 

The existing dwelling is located on the subject property, to which the deck is affixed, 
approximately 74 feet from Kaiwiki Road. This dwelling was built in 1987 by a previous 
landowner under emergency conditions following the loss of their home to a lava flow in 
Puna that same year. As stated prior, CDUP HA-2474 approved on August 9, 1991, 
allowed for this after-the-fact single-family residence. 
 
The existing dwelling was approved as 835 square feet under roof, including two small 
lanais at opposite sides of the dwelling. Other than the enlargement of the northern deck, 
which is the subject of this application, the house remains as it was approved in 1991. 

 

c. Existing Utilities  

 
Electrical, communication, gas, drainage, water & wastewater.  

 

There are no county utilities available to the site. The applicant has a 5,000-gallon water 
tank and presently the site has no source of electricity. If further development is 
proposed, additional infrastructure would likely be required and additional Conservation 
District Permit(s) would be sought. 

The original CDUP approved the water and electricity sources for the dwelling, which 
consisted of a water tank and a gas generator at the time. A cesspool was also installed 
alongside the initial construction of the house. These were included in the after the fact 
approval of the CDUP. Additionally, it is stated that the previous landowner had 
negotiated with HELCO and Hawaiian Telephone to connect phone and electricity 
service to the property, however the property remains without grid electricity today. 

There are no public facilities, parks, or schools nearby that could be impacted by the 
proposed development. Police and fire services are available roughly 7 miles south in 
Hilo.  

d. Physiography  

 

Geology, topography & soils.  
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The subject property is located on the flanks of Mauna Kea at roughly 1,800 to 1,900 feet 
above sea level. The home site is relatively flat with no notable topographic features in 
the immediate vicinity. 
 
The United States Natural Resources Conservation Service defines the majority of the 
subject property as Kaiwiki highly organic hydrous silty clay loam with 6 to 20 percent 
slopes (2m8vb). The northern portion of the property is Kaiwiki hydrous silty clay loam 
with 10 to 20 percent slopes (2mlw5). Both soil types are ash fields on lava flows, are 
well drained and have a medium runoff class. Neither soil type is considered prime 
farmland.  
 

e. Hydrology  

 
Surface water, ground water, coastal waters & wetlands.  

 

A tributary to Maili Stream flows west to east across the parcel roughly 1,000 feet from 
the southern boundary and 900 feet from the existing dwelling and after-the-fact deck 
expansion. This stream is perennial and feeds into the ocean. Tributaries of Maili stream 
are also present to the west and south of the property. Honoli‘i Stream is located 
approximately 2,000 feet to the north of the dwelling and approximately 600 feet north of 
the northern property boundary.  

 

f. Flora and Fauna  

 

Indicate if rare or endangered plants and/or animals are present.  

 

Although a formal biotic survey was not conducted on the subject property, the applicant 
does not believe that any rare or endangered floral or faunal resources are likely to be 
found on the site. 
 
Vegetation on site consists of native plants including Koa (Acacia koa), Hapu‘u fern 
(Cibotium menziesii), and ‘Ōhi‘a lehua (Metrosideros polymorpha), and uluhe fern 
(Dicranopteris linearis). Non-native vegetation includes Strawberry guava (Psidium 

cattleianum), wainaku grass (Panicum repens), and rose apple (Syzygium jambos), and 
alexander palm (Archontophoenix alexandrae).  
 
No Koa, Hapu‘u, or ‘Ōhi‘a lehua were disturbed as a result of the deck enlargement, nor 
will any impacts to native flora or fauna result from the after-the-fact approval of the 
deck expansion.  
 
Several birds are common in the area, including common myna (Acridotheres tristis), 
Japanese white-eye (Zosterops japonicus), and saffron finch (Sicalis flaveola). It would 
also be possible to find the Hawaiian Hawk (I‘o) (Buteo solitarius), the Hawaiian Owl 
(Pueo) (Asio flammeus sandwichensis), and the Hawaiian Hoary Bat or ‘Ope‘ape‘a 
(Lasiurus cinereus semotus) flying over, roosting, or utilizing resources near the property.  
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Hawai‘i Administrative Rules §13-5 strictly prohibits the planting of invasive plant 
species in a Conservation District.  
 
The existing landscaping around the house is shown on the site plan (Figure 2). 
Landscaping species consist of Kukui (Aleurites moluccanus), coconut palm (Cocos 

nucifera), betel nut palm (Areca catechu), banana (Musa), ti (Cordyline fruticosa), noni 
(Morinda citrifolia), southern magnolia (Magnolia grandiflora), lilikoi (Passiflora 

edulis), spiral ginger (Costus barbatus), and bird of paradise (Strelitzia reginae). All 
plant species are considered “pono plants” and are classified as non-invasive, thus 
remaining appropriate for landscaping within a Conservation District as established by 
HAR §13-5.  
 

g. Natural Hazards 

 
Erosion, flooding, tsunamis, seismic, etc. 

 

According to the Federal Emergency Management Agency (FEMA), the Flood Insurance 
Rate Map (FIRM) classifies the subject property as Flood Zone X, which is outside of the 
500-year floodplain (Figure 9).  
 
The proposed project will not be impacted by coastal hazards based on the 5-mile 
distance from the coast.  

 
The United States Geological Survey (USGS) classifies the subject property to be within 
Lava Hazard Zone 8, which is ranked on a scale ranging from 1-9 (Figure 10). Hazard 
Zone 8 is considered to be at minimal risk for any volcanic threats.  
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h. Historic and Cultural Resources  

 

With regard to the Hawaiʻi State Supreme Court’s “PASH” and “Ka Paʻakai O KaʻAina” 
decisions, the issue relative to native Hawaiian gathering and fishing rights must be 
addressed. This necessitates an overview of the cultural, historical, and natural resources 
present in the area, as well as any associated traditional practices on the site. The subject 
property is not adjacent to the shoreline, located approximately 5 miles from the coast. 
Therefore, the issue of gathering marine life and coastal access is not relevant. The 
applicant has not observed any plant gathering, hunting, or access trails, so it is unlikely 
that the property is currently a site for cultural resources. However, in the event that 
legitimate gathering claims are made by Native Hawaiians, the applicant intends to honor 
the claims and provide access to the property.  
 
According to CDUP HA-2474 and the EA done in 1991, no known historical sites or 
resources are present on the parcel. Additionally, this application requests an after-the-
fact approval and no further development is proposed on the property, making any 
possible impacts on historic resources more unlikely. However, in the unlikely event that 
any historic resources are discovered on the property, the County and State Historic 
Preservation Division will be notified immediately.  
 

II. EVALUATION CRITERIA  

 

The Department or board will evaluate the merits of a proposed land use based upon the 

following eight criteria (ref § 13-5-30(c)).  

 

1. How is the proposed land use consistent with the purpose of the conservation 

district? 

 

The purpose of the Conservation District is to conserve, protect, and preserve the 

important natural and cultural resources of the State through appropriate management 

and use to promote their long-term sustainability and the public health, safety, and 

welfare (ref § 13-5-1). 

 

The proposed project will practice an overall conservation ethic by implementing 
mitigating measures and Best Management Practices to prevent impacts to soil, water and 
air quality on the property and to the surrounding watershed. The proposed use will not 
have any impact to coastal or public access, or scenic views.  
 
Vegetation removal necessary for the deck expansion is minimal. The affected areas are 
only below the new pier block footings. As shown in site photos, this removal was 
minimal and likely only affected grass. Additionally, no soil or vegetation disturbance 
has or will take place near the stream.  

 
The deck addition has not changed the existing land use, but does promote basic land 
stewardship, with negligible impact due to the small nature of the expansion. 
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2. How is the proposed land use consistent with the objectives of the subzone of the 

land on which the use will occur?  

 

Ref §13-5-11 through §13-5-15. 
 

The project area lies within the Resource Subzone. According to HAR §13-5-13, the 
objective of the Resource Subzone is to “develop, with proper management, areas to 
ensure sustained use of the natural resources of those areas.” The proposed project is 
consistent with the following identified land uses in the Resource Subzone as outlined in 
§13-5-24:  
 
P-13 LAND AND RESOURCE MANAGEMENT  
 

(B-1) Basic land management, including routine weed control, clearing of understory, 

and tree pruning, utilizing chemical and mechanical control methods, which involves no 

grubbing or grading, in accordance with state and federal laws and regulations, in an 

area greater than one acre. The department or board reserves the right to require 

departmental or board approval if it is determined that the proposed action may cause 

significant negative secondary impacts on natural or cultural resources, or the 

surrounding community.  

 

Discussion: The applicant has not cleared any additional land outside of what had been 
cleared by the previous landowner and approved by CDUP HA-2474. He has been 
engaged in basic land management surrounding the existing SFR. This is consistent with 
HAR §13-5-22 and does not require a permit. 

L-2 LANDSCAPING  
 

(C-1) Landscaping (including clearing, grubbing, and tree removal), including chemical 

and mechanical control methods, in accordance with state and federal laws and 

regulations, in an area of less than 10,000 square feet. Any replanting shall be 

appropriate to the site location and shall give preference to plant materials that are 

endemic or indigenous to Hawaii. The introduction of invasive plant species is 

prohibited.  

 

Discussion: CDUP HA-2474 authorized the clearing of a 1-acre area for the purpose of 
cultivating experimental crops. This was to take place within the previously cleared area 
of the property and away from any stream banks. Primary vegetation on the property at 
the time of the original CDUP was Strawberry guava (Psidium cattleianum), Uluhe fern 
(Dicranopteris linearis), Wainaku grass (Panicum repens), rose apple (Syzygium 

jambos), Koa (Acacia koa), Hapuʻu fern (Cibotium menziesii), and ‘Ōhi‘a lehua 
(Metrosideros polymorpha). The permit also authorized the planting of additional Koa 
seedlings. At this time, the applicant has maintained the property in its current state and 
does not propose any changes to existing landscaping.  
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3. Describe how the proposed land use complies with the provisions and guidelines 

contained in chapter 205A, Hawai‘i Revised Statues (HRS), entitled “Coastal Zone 

Management”. 

 
The subject parcel is located 5 miles inland from the shoreline and is outside of the 
Special Management Area (SMA). However, Hawai‘i Revised Statutes Chapter 205A-1 
defines “Coastal Zone Management Area” as all lands of the State and the area extending 
seaward from the shoreline to the limit of the State’s police power and management 
authority, including the United States territorial sea.” The project is consistent with 
pertinent policies and objectives of the State’s Coastal Zone Management requirements 
under Chapter 205A, (HRS) as follows:  

 
Recreational Resources: Provides coastal recreational opportunities accessible to the 

public.  

 

The subject site is not a shoreline parcel; it is located roughly 5 miles inland from the 
coast. The proposed action will therefore have no impact on coastal recreation 
opportunities accessible to the public. Additionally, there are no access points to 
mountainous regions from the site.  

 

Historic Resources: Protect, preserve, and where desirable, restore those natural and 

manmade historic and prehistoric resources in the coastal zone management area that 

are significant in Hawaiian and American history and culture.  

 

The performed development outside of uses approved by CDUP HA-2474 are 
minimal, being restricted to a 220.2 sq ft deck addition which has not had impact on 
historic resources. The area of the dwelling was cleared prior to building the house 
and no new clearing is proposed at this time. 

 

Scenic and Open Space Resources: Protect, preserve, and where desirable, restore or 

improve the quality of coastal scenic and open space resources.  

 

This development does not impact any scenic beauty or open space resources. The 
subject property is located 5 miles inland from coastal resources. Visual impact of the 
deck is very modest given its small size and connection to the existing dwelling. 
Further, the deck is not readily visible from Kaiwiki Road or from neighboring 
properties. 
 

Coastal Ecosystems: Protect valuable coastal ecosystems, including reefs, from 

disruption and minimize adverse impacts on all coastal ecosystems.  

The subject site is not a shoreline parcel; it is located roughly 5 miles inland from the 
coast. The proposed action will therefore have no direct impact on coastal ecosystems 
including reefs, beaches, and coastal dunes. A tributary of Maili Stream is located on 
the subject site, which runs from west to east. The after-the-fact deck work is roughly 
745 feet away from the stream.  
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In the event of a spill or any other unforeseen release of materials into the 
surrounding area does occur, the Department of Land and Natural Resources, 
Division of Aquatic Resources, will be contacted immediately so an assessment of the 
potential impact to the nearby aquatic environment can be made.  

Economic Uses: Provide public or private facilities and improvements important to the 

State’s economy in suitable locations.  

The work has already been performed on the subject property, as this is an after-the-
fact CDUA. Therefore, this criterion is not applicable to this application. 

 
Coastal Hazards: Reduce hazard to life and property from coastal hazards and, stream 

flooding.  
 

The subject property is not expected to be impacted by significant flooding. The 
entire property is located in Flood Zone X according to the FEMA FIRM map. The 
property is roughly 5 miles inland from the shoreline and thus will not be affected by 
coastal hazards.  

 

Managing Development: Improve the development review process, communication, and 

public participation in the management of coastal resources and hazards.  

 

The managing development policies relate to use, implementation and enforcement of 
laws, processing of applications for development permits and communication of 
coastal development impacts to the public. As these are managing authority related 
policies, they are not entirely applicable to this application.  

 

Public Participation: Stimulate public awareness, education, and participation in 

coastal zone management.  

 

The public participation policies relate to promoting public involvement and 
dissemination of information with respect to coastal zone management are managing 
authority related policies and are not applicable to this project.  
 

Beach Protection: Protect beaches and coastal dunes for public use and recreation; the 

benefit of coastal ecosystems; and use as natural buffers against coastal hazards.  

 

The subject property is not a shoreline parcel and will therefore not impact beaches, 
public dunes, public use, or recreation. The proposed action does not pose an adverse 
risk to water quality, aquatic, or marine habitats.  

 

Marine Resources: Promote the protection, use, and development of marine and coastal 

resources to assure their sustainability.  

 

The subject property is not a shoreline parcel and will not impact beach or marine 
resources.  

 



State of Hawai‘i, Department of Land and Natural Resources, Conservation District Use Application  22

4. Describe how the proposed land use will not cause substantial adverse impact to 

existing natural resources within the surrounding area, community, or region. 

 

The proposed land use will not cause substantial adverse impact to existing natural 
resources. The applicant intends to utilize the land for residential purposes, which is 
consistent with the current land use designation. The proposed land use is compatible 
with the locality and surrounding areas, which support small-scale residences. The home 
will operate entirely off-grid, which will have no impact to air or water quality, scenic or 
other natural resources. Mitigating measures and Best Management Practices will protect 
all existing flora and fauna, soil, and water resources. Further, no significant secondary or 
cumulative impacts are expected with the request.  
The deck has already been constructed with minimal impact to existing natural resources 
within the surrounding area, community, and region. Deconstructing the deck would 
cause greater adverse impacts than allowing it to remain after-the-fact, due to the 
construction waste that would be generated.  
 
 

5. Describe how the proposed land use, including buildings, structures, and facilities, is 

compatible with the locality and surrounding areas, appropriate to the physical 

conditions and capabilities of the specific parcel or parcels. 

 

The addition of the deck constitutes a moderate alteration to the structure approved by 
CDUP HA-2474 that does not have a major effect on the surrounding areas and is 
appropriate to the physical conditions and capabilities of the specific parcel. Minimum 
setbacks and height restrictions will be met for the proposed single-family residence. 
Setback and height specifics are outlined in Section VI. 

 

6. Describe how the existing physical and environmental aspects of the land, such as 

natural beauty and open space characteristics will be preserved or improved upon.  

 

The enlarged deck does not affect the essential character of the property and has no 
impact on the existing and unique topography, natural beauty, and open space 
characteristics of the surrounding area. The deck cannot be readily seen from Kaiwiki 
Road, or by any current neighbor. There is no access to mountainous regions from the 
site that could be impacted by the request.  

 

7. If applicable, describe how subdivision of land will not be utilized to increase the 

intensity of land uses in the Conservation District. 

 

Subdivision of land is not proposed under this request. The parcel will remain as one (1) 
lot totaling 25.48 acres. The proposed action will not increase the intensity of land use 
beyond the approved residential nature.  

8. Describe how the proposed land use will not be materially detrimental to the public 

health, safety, and welfare.  
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The existence of the deck on the subject parcel has not had a substantial adverse effect on 
public health, safety, or welfare. Additionally, the area is rural and there is a notable 
distance between neighboring homes. No other aspect of this development is expected to 
impact public health, safety, or welfare.  

III. CULTURAL IMPACTS  

 
Articles IX and XII of the State Constitution, other state laws, and the courts of the State, 

required government agencies to promote and preserve cultural beliefs, practices, and 

resources of Native Hawaiians and other ethnic groups.  

 

a. Please provide the identity and scope of cultural, historical, and natural resources in 

which traditional and customary native Hawaiian rights are exercised in the area.  

 

While there has not been a formal Archaeological Assessment or Cultural Impact 
Assessment conducted on the subject property, the SHPD stated in the CDUP HA-2474 
that the likelihood of the parcel containing historic resources is relatively low due to its 
location within a high elevation forest. Therefore, it is not likely that the parcel was a site 
for cultural use in the past. No further development of the property is proposed, however, 
if any historic resources are found on the property the SHPD will be notified 
immediately. Additionally, no gathering of plant material, hunting, or access trails have 
been observed on the subject property.  
 

b. Identify the extent to which those resources, including traditional and customary 

Native Hawaiian rights, will be affected or impaired by the proposed action.  

 
It is not likely that the proposed action will have any effects on traditional or customary 
Native Hawaiian rights. The deck extension addressed by this application has already 
been constructed and has had no impact on any type of resources.  
 

c. What feasible action, if any, could be taken by the Board of Land and Natural 

Resources regarding your application to reasonably protect Native Hawaii rights?  

 

No action by the Board of Land and Natural Resources is expected to be necessary to 
protect Native Hawaiian rights. The applicant is aware of the State’s constitutional and 
legal protections for the exercise of traditional practices of Native Hawaiians and intends 
to fully comply with the requirements and conditions of the CDUP.  

IV. OTHER IMPACTS  

 

a. Does the proposed land use have an effect (positive/negative) on public access to and 

along the shoreline or along any public trail?  

 

The land use will not impact public access to the shoreline as the parcel is roughly 5 
miles inland and is not adjacent to the shoreline. There are no public trails from the 
property that lead to mountainous regions used for recreational activities.  
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b. Does the proposed use have an effect (positive/negative) on beach processes?  

 

Again, the property is located 5 miles inland from the shoreline. As such there are no 
foreseeable effects on beach processes. 

 

c. Will the proposed use cause increased sedimentation?  

 

The deck has already been constructed and has had no impact on sedimentation. This 
CDUA seeks after-the-fact approval.  
 
Hawai‘i Administrative Rules Chapter 11-55, Appendix C, under Special Conditions for 
Land Disturbances, describes the following construction management techniques to 
protect soil and sedimentation:  

a. Clearing and grubbing shall be held to the minimum necessary for grading and 
equipment operation. 

b. Construction shall be sequenced to minimize the exposure time of the cleared 
surface area.  

c. Erosion and sediment control measures shall be in place and functional before 
earth moving operations begin. These measures shall be properly constructed and 
maintained throughout the construction period.  

i. Minimize soil loss and erosion by revegetating and stabilizing slopes and 
disturbed areas of soil. 

ii. Minimize sediment loss by placing structural controls including silt 
fences, gravel bags, sediment ponds, check dams, and other barriers. 

d. Construction activities with the potential to produce ground disturbance will not 
be allowed during unusually heavy rains or storm conditions that might generate 
storm water runoff.  

e. Cleared areas will be replanted or otherwise stabilized as soon as possible.  
f. All control measures shall be checked and repaired as necessary, for example, 

weekly in dry periods and within twenty-four hours after any rainfall of 0.5 inches 
or greater within a 24-hour period. During prolonged rainfall, daily checking is 
necessary. Record of checks and repairs must be maintained.  

g. Records of the duration and estimated volume of storm water discharge must be 
maintained.  

h. A specific individual shall be designated to be responsible for erosion and 
sediment controls on the project site. 

d. Will the proposed use cause any visual impact on any individual or community?  

 

The proposed development will not impact scenic beauty or open space resources in any 
way. The expanded deck is screened by thick existing vegetation and cannot be seen from 
the road, or by any current neighbor.  
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e. Please describe any sustainable design elements that will be incorporated into the 

land use.  

 
E.g., the use of efficient ventilation and cooling systems; renewable energy generation; 

sustainable building materials; permeable paving materials; efficient energy and water 

systems; efficient waste management systems; etc.  
 
The deck extension covered a small ground area and was constructed using minimal 
materials and without grading. It provides additional open air covered space for off grid 
residential uses, reducing any need for energy intensive heating or cooling.  
 

f. If the project involves landscaping, please describe how the landscaping is 

appropriate to the Conservation District.  

 

E.g., use of indigenous and endemic species; xeriscaping in dry areas; minimizing 

ground disturbance; maintenance of restoration of the canopy; removal of invasive 

species; habitat preservation and restoration, etc.   
 
Hawai‘i Administrative Rules §13-5 strictly prohibits the planting of invasive plant 
species in a Conservation District. There are no changes to the existing landscaping 
proposed at this time.  

 

g. Please describe Best Management Practices that will be used during construction 

and implementation of the proposed land use.  

 

As discussed, the deck has already been constructed and this CDUA seeks after-the-fact 
approval. Additionally, there has been minimal soil disturbance in the form of only that 
which is necessary for the new pier block footings. This is in addition to general worksite 
hygiene, such as the cleaning of any digging tools to prevent introduction of ROD 
pathogens, etc. 
 
Best Management Practices for construction activities will be strictly followed according 
to Hawai‘i Administrative Rules Chapter 11-55, Appendix C. These include:  

• Clearing and grubbing shall be held to the minimum necessary for grading and 
equipment operation. 

• Construction shall be sequenced to minimize the exposure time of the cleared 
surface area.  

A list of Best Management Practices will be established to properly manage storm water 
runoff. These BMPs may include, but are not limited to: 

• Minimizing soil loss and erosion by revegetating and stabilizing slopes and 
disturbed areas of soil. 
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In the event of a spill or any other unforeseen release of materials into the surrounding 
area does occur, the Department of Land and Natural Resources, Division of Aquatic 
Resources, will be contacted immediately so an assessment of the potential impact to the 
nearby aquatic environment can be made.  

This project would not impact air quality or noise levels in any significant way. All noise 
restriction guidelines, outlined by the County Department of Health, will be followed. 
Dust during construction and standards for keeping air pollutants down will also be 
rigorously followed. The State of Hawai‘i Air Pollution Control Regulations outlined in 
HAR §11-60 on Fugitive Dust prohibit visible emissions of dust from construction 
activities at the Property boundary. Reasonable measures to control airborne, visible 
fugitive dust from roadways are outlined in the Department of Health’s Clean Air Branch 
Standard Comments for Land Use Reviews. These measures include, but are not limited 
to:  

• Planning the different phases of construction, focusing on minimizing the amount 
of airborne, visible fugitive dust-generated materials and activities, centralizing on-
site vehicular traffic routes, and locating potential dust-generating equipment in 
areas of the least impact.  

• Providing adequate water source at the site prior to start-up of construction 
activities; Landscaping and providing rapid covering of bare areas, including 
slopes, starting from the initial grading phase.  

• Minimizing airborne, visible fugitive dust from shoulders and access roads.  
• Providing reasonable dust control measures during weekends, after hours, and prior 

to daily start-up of construction activities. 
• Controlling airborne, visible fugitive dust from debris being hauled away from the 

project site.  

The construction of the deck has not noticeably affected the appearance of the area.  
 
Light pollution is another important aspect of maintaining scenic resources, the visibility 
of the night sky, and the protection of seabirds that may utilize resources near the subject 
Property. Therefore, the following guidelines to minimize light pollution will be adhered 
to:  

 
1. Any outdoor lighting must conform to the standards established by DLNR DOFAW 

as discussed in Section 3.1.4, Hawai‘i Revised Statutes Chapter 205A-7, and the 
Night Sky Protection Strategy outlined in HRS Chapter 201-8.5.  

2. The minimum possible amount of outdoor/exterior lighting should be used and 
should be turned off when not needed. Motion sensor activated lighting will be used 
wherever feasible.  

3. All exterior lighting should be fully shielded. This means that all lighting fixtures 
must emit zero light above the horizontal plane.  

4. Conformity to the Outdoor Lighting Ordinance also requires the use of blue-
deficient exterior lighting. This means that exterior LED lighting must emit less 
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than 2% of its total energy at wavelengths less than 500 nm. The best choice for this 
is either filtered LED lights, or amber LED lights.  

5. White light should be avoided. Any white light used should have Correlated Color 
Temperature of 2700 K or below.  

The State listed Hawaiian Hoary Bat (Lasiurus cinereus semotus) has the potential to 
occur in the vicinity of the project area and may roost in nearby trees. Hoary Bats may be 
sensitive to disturbance between June 1st and September 15th, throughout which no shrubs 
or trees taller than 15 feet may be disturbed, removed, or trimmed without consulting the 
DLNR Division of Forestry and Wildlife (DOFAW). The State listed Hawaiian Hawk, or 
‘Io (Buteo solitarius) is also known to occur in the project vicinity. If any tree cutting 
occurs between March and September, DOFAW must be consulted first. A pre-
construction hawk nest search by a qualified ornithologist using standard methods must 
be conducted. If nests are found, no land clearing is permissible until October.  

The presence of ‘Ōhi‘a lehua on the property means mitigating measures must be 
adopted. The movement of plant or soil material between worksites, such as fill, must be 
minimized. Soil and plant material may contain invasive fungal pathogens such as Rapid 
‘Ōhi‘a Death (ROD), vertebrate and invertebrate pests such as Little Fire Ants 
(Wasmannia auropunctata), or invasive plant parts that could harm native species and 
ecosystems. All equipment, materials, and personnel should be cleaned of excess soil 
before leaving the site. Gear that may contain soil, such as work boots and vehicles, 
should be thoroughly cleaned, and sprayed with 70% alcohol solution to prevent the 
spread of ROD and other harmful fungal pathogens. If any material removed from the 
site is moved to areas without fire ants or ROD, the material will be inspected and 
treated. 
 

h. Please describe the measures that will be taken to mitigate the proposed land use’s 

environmental and cultural impacts.  

 

The proposed project will practice an overall conservation ethic by implementing 
mitigating measures and Best Management Practices to prevent impacts to flora and 
fauna, soil, water, and air quality. 

 

V. SINGLE FAMILY RESIDENTIAL STANDARDS  

 
Single Family Residences must comply with the standards outlined in HAR §13-5, Exhibit 4. 

Please provide preliminary architectural renderings (e.g., building footprint, exterior plan 

view, elevation drawings; floor plan, etc.) drawn to scale.  

 
Table 1: Residential Details 
 Existing Proposed Total  
Proposed building 
footprint  

542 sf.  220.2 sf. 762.2 sf. 
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Paved 
areas/impermeable 
surface 

0 0 0 

Landscaped areas ~8,500 sf. 0  ~8,500 sf. 
Unimproved areas 24.4-acres  24.4acres 

 

a. Setbacks 

  
Front: 100 ft. 

Side: 33 ft. 

Side: 600 ft. 
Back: 1,300 ft. 

 

b. Shoreline Properties  

 

The subject property is not a shoreline parcel, therefore, shoreline properties are not 
applicable.  
 

c. Maximum Developable Area 

 

The Maximum Developable Area includes all floor areas under roof, including first, 

second, and third stories, decks, pools, saunas, garage or carport, and other above 

ground structures.  

 
a. Maximum Developable Area based on Exhibit 4: 5,000 sf. 

 

b. Actual Developable Area of Proposed Residence: 762.2 sf. 
 

c. Actual height of the proposed building envelope as defined in Exhibit 4: 20’-11” 

 

d. Compatibility  

 

a. Provide justification for any proposed deviation from the established residential 

standards.  

 
The residence will be consistent with all established residential standards outlined in 
HAR §13-5.  

 
b. How is the design of the residence compatible with the surrounding area?  

 
The single-family dwelling on the property is consistent with development on 
surrounding parcels. The deck expansion resulted in no additional clearing, minimal 
construction, and was built with materials consistent with the original building. 
Additionally, the deck is not visible from either the road or adjacent properties, thus 
not changing the effect of the property’s land use on the surrounding area.  
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c. If grading is proposed, include a grading plan which provides the amount of cut 

and fill. Has grading or contouring been kept to a minimum?  

 
No grading was/is required for the proposed action. 
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FILE NO. : HA-3/13/91-2474 
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DOCUMENT NO. : 1387E 

We are writing to inform you that the Board of Land and Natural 
Resources took the following action on your Conservation District 
Use Application for commercial agricultural production, and 
after-the-fact single family residence at South Hilo, Hawaii (TMK: 
2-6-11: 22). 

A. VIOLATION 

1. The Board imposed a fine of $500. 00 for having violated 
the provisions of Title 13, Chapter 2, Administrative 
Rules of the Department; and 

2. That failure on the part of the landowner/applicant to 
comply with Section A, "Violation" within sixty (60) days 
after the Board's decision, the matter shall be turned 
over to the Department of Attorney General for disposition 
to include all administrative costs. 

B. APPLICATION 

Single Family Residential Use 

The Board denied the Single Family Residence unless compliance 
with Part A, "Violation," occurs, at which time the 
after-the-fact single family residential use (including the 
water tank and gravel parking area) is approved subject to the 
following: 

vv 
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1. The applicant shall comply with all applicable statutes, 
ordinances, rules and regulations of the Federal, State 
and County governments, and applicable parts of Section 
13-2-21, Administrative Rules, as amended; 

2. The applicant, its successors and assigns, shall indemnify 
and hold the State of Hawaii harmless from and against any 
loss, liability, claim or demand for property damage, 
personal injury and death arising out of any act or 
omission of the applicant, its successors, assigns, 
officers, employees, contractors and agents under this 
permit or relating to or connected with the granting of 
this permit; 

3. The applicant shall comply with all applicable Department 
of Health Administrative Rules; 

4. The single family dwelling shall not be used for rental or 
any other commercial purposes; 

5. The applicant shall provide documentation (i.e. book/page 
or document number) that this approval has been placed in 
recordable form as a part of the deed instrument; 

6. If historic remains, such as artifacts, shell or charcoal 
deposits, burials, and stone platforms, paving, or walls 
are found during construction or use of the property, the 
applicant shall stop work in the immediate area and 
contact the State Historic Preservation Division at 
587-0047 immediately. The State Historic Preservation 
Division will assess the situation and make 
recommendations for mitigative action, if needed; 

7. That the roof be painted to blend in with the surrounding 
environment; 
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8. 

9. 

10. 

11. 

That in issuing this permit, the Department and Board has 
relied on the information and data which the permittee has 
provided in connection with his permit application. If, 
subsequent to the issuance of this permit, such 
information and data prove to be false, incomplete or 
inaccurate, this permit may be modified, suspended or 
revoked, in whole or in part, and/or the Department may, 
in addition, institute appropriate legal proceedings� 

That all representation relative to mitigation set forth 
in the accepted Environmental Assessment for this proposed 
use are hereby incorporated as conditions of this approval� 

That failure to comply with any of these conditions shall 
render this Conservation District Land Use application 
null and void� and 

Other terms and conditions as prescribed by the 
Chairperson. 

Agricultural Production 

1. The Board authorized the clearing of one (1) acre for 
experimental crops. The clearing is to take place within 
the previously cleared area on the subject property, and 
away from the stream bank. 

2. Prior to any commercial agricultural production use, the 
applicant is to submit an amendment to this Conservation 
District Use Permit that includes a commercial plan of the 
proposed commercial agricultural production. 

Please acknowledge receipt of this permit with the above noted 
conditions in the space provided below. Please sign two copies. 
Retain one and return the other. 

john
Highlight
The Board authorized the clearing of one (1) acre for 
experimental crops. The clearing is to take place within 
the previously cleared area on the subject property, and 
away from the stream bank.



Ms. A. Brach -4- HA-2474 

Should you have questions on any of these conditions, please 
contact Cathy Tilton of our Office of Conservation and 
Environmental Affairs staff at 548-7837. 

Very truly yours, 

WILLIAM W. PATY 

Receipt acknowledged: 

Signature 

cc: Hawaii County Board Member 
Hawaii District Land Agent 
Hawaii Planning Dept. 
Hawaii Dept. of Water Supply 
Hawaii Dept. of Public Works 
DOH/OHA/OSP/DOT/DAG 
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