LAW OFFICE OF
JENNIFER A. LIM wirc

January 31, 2024
Via E-Mail (dofaw.hcp@hawaii.gov)

Endangered Species Recovery Committee
c/o HCP Section

Division of Forestry and Wildlife
Department of Land and Natural Resources
1151 Punchbowl Street, # 325

Honolulu, HI 96813

Re: Endangered Species Recovery Committee (ESRC) Meeting,
February 1, 2024, Agenda Item 10, Status of Relocation of Round-leaved
Chaft Flower (Achyranthes splendens var. rotundata) Habitat Conservation Plan

Dear Mr. Smith and Members of the ESRC:

I submit this testimony on behalf of my client, AKC Leasing Corporation (“AKC”), the holder
incidental take license ITL-18 (“ITL-18") and the related habitat conservation plan authorizing
take of two Round-leaf Chaff Flower plants (4chyranthes splendens var. rotundata) from the
Kenai Industrial Park in Kapolei (“HCP”).

ITL-18 and the related HCP authorized my client to take two solitary plants from a fully
developed industrial park 10 years ago. Unlike the other permits and habitat conservation plans
on the ESRC’s agenda, ITL-18 did not authorize ongoing take of any species. No new plants
were taken each year of the ITL. Instead, over its entire 10-year term, only two plants were
removed, and they were taken from an inhospitable industrial site (ITL-18 authorized the take of
three plants, but conditions at the industrial site were so poor that one of the three plants had
already died in situ before the biologists arrived to conduct the take). And, unlike the other
permits listed on the agenda—permits that range in term from 20 to 50 years, with an average
term of almost 34 years—ITL-18 has a 10 year term (expiring 2/9/2024), and expressly allows
for early termination.

AKC has undertaken monumental efforts at great financial cost to benefit this species. The
future of this plant species is unquestionably better now than it was 10 years ago. However,
rather than celebrating AKC’s efforts and recognizing the work done by a small private
landowner, it would seem that the Division would rather persecute AKC and attempt to drum up
support for unspecified “Administrative Fines and Penalties.”

We urge the ESRC to put this matter to rest once and for all and vote against any
recommendations for fines and penalties. Harassing and threatening small businesses does
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nothing to further the Division’s stated interest in fostering partnerships between
DLNR/DOFAW and private landowners to ensure success of the State’s ITL/HCP program.

From a review of the ESRC website that we were directed to on Monday,! we see that Division
staff has posted “board packets” for several of the agenda items. Yet no board packet has been
made public for agenda Item 10, notwithstanding the statutory requirement that such information
be posted no later than 48 hours before the meeting, i.e., no later than 9 am, January 30, 2024.
HRS § 92-7.5. Inlight of this opacity, particularly where the Division is recommending the
imposition of fines against my client, I submit this testimony to ensure that the ESRC is fully
aware of prior correspondence that my client and I have sent to the Division over the past year
providing details on AKC’s work and satisfaction of the ITL and HCP requirements. See
enclosed. Please note that over the past 10 years, AKC has:

» Spent well over $370,000 on mitigation, compliance, maintenance, and reporting (this
amount does not include legal fees), far exceeding the $253,600 in costs agreed to in the
HCP

» Deposited over 20,000 seeds into the State’s seed bank at Lyon Arboretum
> Propagated over 300 new Round-Leaf Chaff Flower plants

» Maintained a bond in the amount of $197,500 in favor of the State

» Fully satisfied the HCP’s Contingency Obligation

> By the Division’s own account, satisfied all seven of the HCP success criteria by year 5

of ITL-18, except for criterion #1, which in 2021 the Division confirmed was no longer
applicable

"1 was quite surprised to learn midday on Monday that the ESRC had scheduled a vote on whether to recommend
revocation of the subject ITL (which, by its own terms expires in less than two weeks) and impose administrative
fines and penalties on my client. The ESRC has not put my client on any agenda for the past two years. In fact, the
most recent information from the Division on this matter that we have been able to track down comes from the
Division’s December 2023 report to the Legislature, filed on January 17. We discovered this report on the Hawaii
State Legislature website. In that report the Division described the subject HCP and ITL as being under consultation
with the State Attorney General’s Office. See DC187 at
https://www.capitol.hawaii.gov/session/measure_indiv.aspx?billtype=DC&billnumber=187& year=2024.
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This written testimony and the enclosed correspondence is not intended to be a complete
recitation of all applicable laws or facts and shall not be deemed to be a waiver or relinquishment
of any of AKC Leasing’s legal rights or remedies, all of which are hereby expressly reserved.

Very truly yours,

LAW OFFICE OF JENNIFER A. LIM, LLLC

By: '//44/2&/%&47
//Vénn/if}\/fi. Lim
Encl.

(A)  Letter dated 11/1/2023, from J. Lim, Esq., to D. Smith, enclosing excerpts from DLNR
Report to State of Hawaii Legislature for: (i) FY 18, (ii) FY 19, (i) FY 21.

(B)  Letter dated 8/8/2023, from AKC Leasing to P. Kennedy, cc D. Smith and D. Chang,
enclosing Bond LPM9170468.

(C)  Letter dated 5/18/2023, from J. Lim, Esq., to D. Chang, cc D. Smith, enclosing: (i) Bond
LPM9170468, (ii) ITL-18, (iii) Blog Post from Kalaeloa Heritage Park, and (iv) HRS §
195D-23.



LAW OFFICE OF
JENNIFER A. LIM vic .
RECEIVEL

November 1,2023 23 NIV -1 A8 44

Wit

A

e

wr

STAJE GF H

rn

Via Hand Delivery f i “
David G. Smith, Administrator

Division of Forestry and Wildlife

Department of Land and Natural Resources

1151 Punchbowl Street, Room 325

Honolulu, HI 96813

Re: Incidental Take License ITL-18 (“I'TL”) and Related Habitat Conservation Plan
(“HCP”) Authorizing Take of Two Round-Leaf Chaff Flower Plants (4dchyranthes
splendens var. rotundata) From the Kenai Industrial Park, Kapolei, O‘ahu

Dear Mr. Smith:

We received your letter of October 2™ responding to our letter of May 18™ and found it baffling.

The Division of Forestry and Wildlife has a grave misunderstanding about the status of this [TL
and HCP. It is shocking that the Division would threaten my client AKC Leasing Corporation
("AKC”) with unspecified penalties, costs, and fees as leverage to get AKC to capitulate to a
new set of demands now for a permit that was issued almost 10 years ago. A permit that allowed
AKC to “take” two lone plants located in the Kenai Industrial Park. AKC has met and exceeded
the requirements under the ITL and HCP. And, in any event, the ITL expires in February. We
trust this response will clarify the Division’s misconceptions on this matter.

Pursuant to the ITL, in 2014, AKC “took” two isolated plants from a privately owned lot within
a fully built out industrial park.' In return for that authorization over the past nine-plus years
AKC has:

» Spent well over $370,000 on mitigation, compliance, maintenance, and reporting (this

amount does not include legal fees), far exceeding the $253,600 in costs agreed to in the
HCP

» Deposited over 20,000 seeds into the State’s seed bank at Lyon Arboretum

' The ITL and HCP anticipated the incidental take of three individual plants. However, only two plants were
removed from the industrial park because only two plants existed. In between the time that the HCP had been
prepared in 2013 and the 2014 “take” one of the three plants at the industrial property had died. The conditions at
the Kenai Industrial Park are clearly not hospitable to the success of this plant species.
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» Propagated over 300 new Round-Leaf Chaff Flower plants
» For the past nine years, maintained a bond in the amount of $197,500 in favor of the State

» Fully satisfied the HCP’s Contingency Obligation

> By the Division’s own account, satisfied all seven of the HCP success criteria by year 5

of the ITL, except for criterion #1, which in 2021 the Division confirmed was no longer
applicable

1. CONTINGENCY OBLIGATION BOND

The Division’s demand that AKC renew the bond lacks any justification. AKC procured and
maintained the bond solely as insurance for the satisfaction of the “Contingency Obligation”
should the State come into the position of having to complete the Contingency Obligation (a
screenshot of the relevant provision of the bond is shown below). No such event occurred. AKC
completed the Contingency Obligation and there is no further purpose or need for the bond.

Principal AKC Leasmy Corporation

and the Zunch Surety, as Surety ma certom Bond Noo LPMY1 70408 L with an effecuve date of the

25TH  day of SFPTFMBFR L2014 n the penaly of

One Hundred Nmety Seven Thousand Dive Hundred and Zero Cents

Dollars (3 197 500 )

In Fason of State of Hawan, Department of Land and Natural Resources

do hereby continue said bond an foree for the further temmsrof 1 yearsis) begmmng on the 25TH  day of SEPTEMBER

2022 andendmgonthe 25TH dayof SEPTEMBER | 2023

Contngency Obhpation

PROVIDED. however, that said bond, as continued hereby, shall be subject to all s terms and conditions, except as heremn
madified, and that the hubility of the sawd Zunich Surety under smd bond and any and all continuations thereof shall 1n no event
exceed i the agprepate the above named penalty, and that this certificare shall not be vahd unless sipned by sard Principal,

Signed, sealed and dated this 2XTH day of JUNI ., 2022

The only purpose for the bond was to ensure the State could complete the Contingency
Obligation in the event AKC failed to do s0.? Presented with irrefutable evidence that AKC
completed the Contingency Obligation in February, as detailed in our May letter, and AKC’s
request that the State authorize the release of the bond prior to its September expiration date, the

* Under HRS § 195D-21, all habitat conservation plans must “Provide for an adaptive management strategy that
specifies the actions to be taken periodically if the plan is not achieving its goals.” For this HCP, that strategy was
the Contingency Obligation under Section 6.7, which AKC completed earlier this year.
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State did nothing.® Through its inaction, the State forced AKC to retain the bond in favor of the
State for no identifiable or legitimate purpose. It is extraordinary that the State now demands
that AKC renew the bond and threatens to impose unspecified penalties upon AKC for failure to
do so.

AKC has already spent more than $370,000 on mitigation, compliance, maintenance, and
reporting. This amount is far greater than $253,600, which is what was agreed to under the
HCP’s funding matrix. In addition, AKC has fully implemented the Contingency Obligation
under the HCP, which was the sole purpose for the bond. The Division’s demand that AKC
replace the bond is irrational and lacks any legal justification.

2. THE STATE’S ILLEGAL ATTEMPT TO FORCE NEW CONDITIONS ON AKC

In an even more egregious abuse of power, the State ignores AKC’s satisfaction of the
Contingency Obligation, ignores its own prior determinations that AKC had satisfied the terms
of the HCP and ITL, and now attempts to strong-arm AKC into complying with an entirely new
set of conditions that are outside the terms of the ITL and the HCP. These new conditions were
developed behind closed doors, between Division staff and one member of the ESRC. If
applicable, they would require significant additional time and costs from the permittee.

The HCP is clear that the permittee would not be required to commit additional land, water,
money, or financial compensation beyond what was already agreed to under the HCP. Yet the
Division had the audacity to prepare an entirely new set of permit conditions, which were
formulated without any input from, or even prior notice to, AKC. Moreover, the Division
attempted to foist those new conditions on AKC by the Division’s letter of November 25, 2022.
But at that point in time AKC was already months into completing the HCP’s Contingency
Obligation, with the cooperation and consent of the Division!

3. AKC HAS SATISFIED THE HCP AND ITL. REQUIREMENTS

The ITL was issued with a 10-year term. Under any circumstances it expires in three months, on
February 9, 2024. However, the HCP allows AKC to terminate it early if the conditions
thereunder were satisfied (“The Applicant anticipates a 10-year permit term, throughout which
this HCP would be in effect, but the term may be terminated early if all success criteria have
been met.”). Those criteria have been met and the permit obligations have been completed.

All applicable success criteria have been satisfied, as the Division itself confirmed in its annual
reports to the State Legislature. In addition, AKC took the additional step of completing the
Contingency Obligation. Although the Division now threatens to “revoke both the HCP and
ITL” and to “impose penalties . . . costs and fees” on AKC, the simple fact is that under any

# AKC’s year-long efforts to complete the Contingency Obligation, which included coordination with the State, are
detailed in our letter of May 18, 2023. The Kalaeloa Heritage Park has turned out to be a beneficial location for this
plant species. Heritage Park staff have reported that a great number of the plants have survived through the dry
season and flowered and are in fruit.
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plausible and good faith analysis, AKC’s obligations under the HCP and ITL are satisfied. The
Division has confirmed as much in its reports to the State Legislature. There is no ongoing
authorization for the State to revoke.

As of April 2018 and 2019 all HCP success criteria but for criterion #1 were satisfied, as
confirmed by the Division’s reports to the Legislature. See enclosed. Those reports also
informed the Legislature that the Division had come to understand that this plant species has a
“relatively short lifespan.” For that reason, the Division alerted the Legislature in 2021 that the
Division and ESRC had eliminated criterion #1 from the HCP. See enclosed.

It is incredible that the Division would present a set of facts to the Legislature and the public, and
then ignore those facts in its mistaken attempt to prevent AKC, under threat of governmental
penalties and fees, from being freed from the Division’s grasp.*

All applicable success criteria under the HCP have been satisfied, all requirements under the ITL
have been satisfied. In addition, AKC, with the Division’s knowledge and consent, went beyond
the requirements of the HCP’s success criteria and also completed the HCP Contingency
Obligation.

Almost ten years ago AKC took two plants from an industrial lot. In return, AKC has
propagated hundreds of new plants, spent hundreds of thousands of dollars to benefit this plant
species, took action to prevent this plant species from extinction through its deposit of seeds at
the Lyon Arboretum, and ensured that the genetic diversity present within the two founder plants
will persist in the future. Respectfully, AKC is done. We trust this letter, together with our letter
of May 18", clarifies the Division’s misunderstandings regarding this matter.

Very truly yours,

LAW OFFICE OF JENNIFER A. LIM, LLLC

* Unlike the other ITLs and HCPs under the Division’s purview, all of which cover the ongoing take of endangered
animal species (e.g., Hawaiian Hoary Bat, Nene, Pueo, etc.), ITL-18 and its HCP did not authorize any ongoing take
and AKC has not engaged in any further take. Two plants were taken a decade ago from a 0.75-acre industrial lot
within a larger built out industrial park. Not further take occurred.
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Encl.
Excerpts from DLNR Report to State of Hawaii Legislature, FY 18, 19, and 21.

ce: Myrna N. Girald-Perez, DOFAW (via email)
AKC Leasing Corporation (via email)
SWCA Environmental Consultants (via email)
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CHAIRPERSON
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JEFFREY T. PEARSON, P.E.
DEPUTY DIRECTOR - WATER

DAVID Y. IGE
GOVERNOR OF
HAWAII

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS
CONSERVATION ANDRESOURCES ENFORCEMENT

STATE OF HAWAII FORESTRY AND WRDLIE
State oo™ DEPARTMENT OF LAND AND NATURAL RESOURCES .. oL
POST OFFICE BOX 621 ST“LQ‘;ADRKS
HONOLULU, HAWAII 96809
December 5, 2018
The Honorable Ronald D. Kouchi, The Honorable Scott K. Saiki, Speaker
President and Members of the House of
and Members of the Senate Representatives
Thirtieth State Legislature Thirtieth State Legislature
State Capitol, Room 409 State Capitol, Room 431
Honolulu, Hawaii 96813 Honolulu, Hawaii 96813

Dear President Kouchi, Speaker Saiki, and Members of the Legislature:

For your information and consideration, | am transmitting a copy of the Status Of
The Issuance Of Incidental Take Licenses For Endangered, Threatened,
Proposed, And Candidate Species And The Condition Of The Endangered
Species Trust Fund For The Period July 1, 2017 — June 30, 2018 report, as
required by Section 195D-26, Hawaii Revised Statutes (HRS). In accordance with
Section 93-16, HRS, a copy of this report has been transmitted to the Legislative
Reference Bureau and the report may be viewed electronically at
http://dInr.hawaii.gov/reports/.

Sincerely,

by o 20.Cie.

SUZANNE D. CASE
Chairperson

Enclosure



REPORT TO THE THIRTIETH LEGISLATURE
STATE OF HAWAII
2019 REGULAR SESSION

STATUS OF THE ISSUANCE OF INCIDENTAL TAKE
LICENSES FOR ENDANGERED, THREATENED, PROPOSED,
AND CANDIDATE SPECIES
AND
THE CONDITION OF THE ENDANGERED SPECIES TRUST FUND
FOR THE PERIOD JULY 1, 2017 - JUNE 30, 2018

Prepared by

THE STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
DIVISION OF FORESTRY AND WILDLIFE

In response to Section 195D-26, Hawaii Revised Statutes

Honolulu, Hawaii
December 2018



STATUS OF THE ISSUANCE OF
INCIDENTAL TAKE LICENSES FOR ENDANGERED, THREATENED,
PROPOSED, AND CANDIDATE SPECIES
AND
THE CONDITION OF THE ENDANGERED SPECIES TRUST FUND
FOR THE PERIOD JULY 1, 2017 — JUNE 30, 2018

PURPOSE
Act 380, Session Laws of Hawai‘i (SLH) 1997, amended the State Endangered Species Law,
Chapter 195D, Hawai‘i Revised Statutes (HRS), to provide for the preparation and
implementation of habitat conservation plans (HCPs) and safe harbor agreements (SHAs) and to
provide additional incentives for private landowners to recover and protect threatened and
endangered species on their lands. Specifically, Section 195D-26, HRS, requires that an annual
report be prepared by the Department of Land and Natural Resources (DLNR) on:
e The effectiveness of HCPs and SHAs issued under Chapter 195D, HRS, and the
status of all species for which incidental take licenses have been issued,
e Description of the condition of the Endangered Species Trust Fund (ESTF)
established under Section 195D-31, HRS; and
e Recommendations to further the purposes of Chapter 195D, HRS.

Incidental Take Licenses (ITLs) are issued in conjunction with an approved HCP or SHA for the
legal take! of threatened or endangered species, if such take is incidental to an otherwise lawful
activity. Habitat Conservation Plans and SHAs are important management tools in the State of
Hawai‘i by accomplishing the following:
e Resolves conflicts between endangered species protection and legitimate use of
natural resources;
e Contributes to endangered species recovery efforts through partnerships and proactive
planning; and
e Provides essential ecological information for Hawai‘i’s resource managers by
requiring a strong monitoring component in all HCPs.

This annual report is submitted to fulfill the reporting requirement for Fiscal Year (FY) 2018 and
provides detailed information for 10 HCPs and five SHAs for which ITLs have been issued. One
new ITL was issued in FY 2018 (June 22, 2018) for the Kamehameha Schools SHA. Given its
date of issue this SHA is not included in this report. The report is organized by HCP project
type, provides an overview of SHAs, describes the condition of the ESTF, and concludes with
recommendations to further the purposes of Chapter195D, HRS.

! “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect endangered or threatened
species of aquatic life or wildlife, or to cut, collect, uproot, destroy, injure, or possess endangered or threatened
species of aquatic life or land plants, or to attempt to engage in any such conduct (§195D-2, HRS).
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Relocation of Round-leaved Chaff Flower (Achyranthes splendens var. rotundata)
Habitat Conservation Plan, Kenai Industrial Park, Kapolei, O‘ahu, Hawai‘i. Approved
2014 . - ——

ITL Licensee: CIRI Land Development Company (In
September 2014 CIRI Land Development Company sold the property
under the ITL to AKC Leasing Corporation)

Project: Industrial development on a 0.75-acre parcel

ITL Duration: February 10, 2014 — February 9, 2024

"%,a

Take Authorization Over 10-year Term: Achyranthes splendens var. rotundata.

Table 28. Take Authorization for Kenai Industrial Park.

Common Name Scientific Name Total Authorized Over ITL
Duration
Round-leaved Chaff Flower Achyranthes splendens var. rotundata 3 individuals and their seed bank
i e Habitat Conservation Plan Project Site
; = and Mitigation Site

O'ahu
Jr Habitat Conservation Plan Project Site
©  Mitigation Site

Kenai Industrial Park
Achyranthes spiendens 3

" - .,. .I _.-
var rotundata HCP r[cré:
‘,¢! " Restoration Site

at Pear Harbor
NWR Kalasloa Unit

5 0 5 Wiles
HCPLEG.8_0%0118 m &%

Figure 12. Location of Kenai Industrial Park HCP

Status of ITL: All plants at the site have been removed under supervision of the State botanist.
Approximately 23,000 seeds were collected in 2014. Approximately 400 of the seeds collected
were used to germinate plants at Hui Ku Maoli Ola native plant nursery, the remainder are in
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storage at the Lyon seed facilities. The seeds at Hui Ku Maoli Ola were propagated and were
used for out-planting at the mitigation site.

Mitigation Status:

Round-leaved Chaff Flower. In accordance with the
HCP, seeds were collected from the project site and were
either stored or propagated for future out-planting at the
mitigation site located at the Kalaeloa Unit of the Pearl
Harbor National Wildlife Refuge.

A total of 159 plants were installed in four plots within
the Kalaeloa Unit in November and December 2014.
Each planting plot is approximately 12 x 12 meters (m)
(39.5 x 39.5 feet). In addition, four individual plants of
round-leaved chaff flower were planted outside of the
Plots 14 in November 2014 and this area was
designated Plot 5. As of April 12, 2018 there were 74 out-plants (47% of 159 planted) surviving,
therefore the 75% survival by Year 4 criteria in the HCP has not been met. In all, 27 seedlings
reached at least six inches in height in FY 2018, bringing the total number of progeny for the
project to 47. Other success criteria specified in the HCP to be achieved by Year 5 are met as of
this report including less than 25% cover of herbaceous non-native plants and more than 25%
cover of native plants.

Plot 1 out-plants on 4/25/17

Funding Status: In September of 2014, CIRI Land Development Company (original owner of
the property under the ITL) sold the property to AKC Leasing Corporation. AKC Leasing
Corporation has acknowledged and understands that ownership of the property is subject to
conditions under the approved Incidental Take License Number ITL-18 and the associated HCP
for Kenai Industrial Park. AKC Leasing Corporation is required to provide all funding necessary
to fulfill obligations outlined in the approved HCP including funding assurances. In FY 2018,
AKC Leasing Corporation used their own procurement processes to fulfill HCP obligations.
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CHAIRPERSON
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BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
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SLAAE QFHAWAL g
DEPARTMENT OF LAND AND NATURAL RESOURCES KAHOOIA ORI O (ESION
LAND
POST OFFICE BOX 621 STATE PARKS

HONOLULU, HAWAII 96809

December 13, 2019

The Honorable Ronald D. Kouchi, The Honorable Scott K. Saiki, Speaker
President and Members of the House of
and Members of the Senate Representatives

Thirtieth State Legislature Thirtieth State Legislature

State Capitol, Room 409 State Capitol, Room 431

Honolulu, Hawaii 96813 Honolulu, Hawaii 96813

Dear President Kouchi, Speaker Saiki, and Members of the Legislature:

For your information and consideration, | am transmitting a copy of the Status Of The
Issuance Of Incidental Take Licenses For Endangered, Threatened, Proposed, And
Candidate Species And The Condition Of The Endangered Species Trust Fund For The
Period July 1, 2018 — June 30, 2019 report, as required by Section 195D-26, Hawaii
Revised Statutes (HRS). In accordance with Section 93-16, HRS, a copy of this report
has been transmitted to the Legislative Reference Bureau and the report may be viewed
electronically at http:/files.hawaii.gov/dInr/reports-to-the-legislature/2020/FW?20-
Endangered-Species-Rpt-FY19.pdf.

Sincerely,

4ov o) Gone

SUZANNE D. CASE
Chairperson

Enclosure
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AND
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STATUS OF THE ISSUANCE OF
INCIDENTAL TAKE LICENSES FOR ENDANGERED, THREATENED,
PROPOSED, AND CANDIDATE SPECIES
AND
THE CONDITION OF THE ENDANGERED SPECIES TRUST FUND
FOR THE PERIOD JULY 1, 2018 — JUNE 30, 2019

PURPOSE
Act 380, Session Laws of Hawai‘i (SLH) 1997, amended the State Endangered Species Law,
Chapter 195D, Hawai‘i Revised Statutes (HRS), to provide for the preparation and
implementation of habitat conservation plans (HCPs) and safe harbor agreements (SHAs) and to
provide additional incentives for private landowners to recover and protect threatened and
endangered species on their lands. Specifically, Section 195D-26, HRS, requires that an annual
report be prepared by the Department of Land and Natural Resources (DLNR) on:
e The effectiveness of HCPs and SHAs issued under Chapter 195D, HRS, and the
status of all species for which incidental take licenses have been issued;
e Description of the condition of the Endangered Species Trust Fund (ESTF)
established under Section 195D-31, HRS; and
e Recommendations to further the purposes of Chapter 195D, HRS.

Incidental Take Licenses (ITLs) are issued in conjunction with an approved HCP or SHA for the
legal take! of threatened or endangered species, if such take is incidental to an otherwise lawful
activity. Habitat Conservation Plans and Safe Harbor Agreements are important management
tools in the State of Hawai‘i and accomplish the following:
e Resolve conflicts between endangered species protection and legitimate use of natural
resources;
e Contribute to endangered species recovery efforts through partnerships and proactive
planning; and
e Provide essential ecological information for Hawai‘i’s resource managers by
requiring a strong monitoring component in all HCPs.

This annual report is submitted to fulfill the reporting requirement for Fiscal Year (FY) 2019 and
provides detailed information for 11 HCPs and six SHAs for which ITLs have been issued. One
new ITL was issued in FY 2019 (April 30, 2019) for the Na Pua Makani Wind Energy Project
HCP and one ITL concluded in FY 2019 (March 27, 2019) for the Daniel K. Inouye Solar
Telescope Construction HCP. The report is organized by HCP project type, provides an
overview of SHAS, describes the condition of the ESTF, and concludes with recommendations to
further the purposes of Chapter 195D, HRS.

! “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect endangered or threatened
species of aquatic life or wildlife, or to cut, collect, uproot, destroy, injure, or possess endangered or threatened
species of aquatic life or land plants, or to attempt to engage in any such conduct (§195D-2, HRS).
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Relocation of Round-leaved Chaff Flower (Achyranthes splendens var. rotundata)
Habitat Conservation Plan, Kenai Industrial Park, Kapolei, O‘ahu, Hawai‘i. Approved
2014 — , .

ITL Licensee: CIRI Land Development Company (In
September 2014 CIRI Land Development Company sold the property
under the ITL to AKC Leasing Corporation)

Project: Industrial development on a 0.75-acre parcel
ITL Duration: February 10, 2014 — February 9, 2024 (as

of end of FY 2019, 5.37 years (54 %) through the permit : %
term) Achyranthes splendens var. rotundata.

Take Authorization Over 10-year Term:

Table 25. Take Authorization for Kenai Industrial Park.

Common Name Scientific Name Total Authorized Over ITL
Duration
Round-leaved Chaff Flower Achyranthes splendens var. rotundata 3 individuals and their seed bank
q“' & Habitat Conservation Plan Project Site
by and Mitigation Site

O‘ahu
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Mitigation Site
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Figure 13. Location of Kenai Industrial Park HCP

estoration Site
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Status of ITL: All plants at the site have been removed under supervision of the State Botanist.
Approximately 23,000 seeds were collected in 2014. Approximately 400 of the seeds collected
were used to germinate plants at Hui Ku Maoli Ola native plant nursery, the remainder are in
storage at the Lyon seed facilities. The seeds at Hui Ku Maoli Ola were propagated and were
used for out-planting at the mitigation site.

Mitigation Status:

Round-leaved Chaff Flower. In accordance with the
HCP, seeds were collected from the project site and were
either stored or propagated for future out-planting at the
mitigation site located at the Kalaeloa Unit of the Pearl
Harbor National Wildlife Refuge.

A total of 159 plants were installed in four plots within
the Kalaeloa Unit in November and December 2014.
Each planting plot is approximately 12 x 12 meters (39.5
% 39.5 feet). In addition, four individual plants of
Round-leaved Chaff Flower were planted outside of the
Plots 1-4 in November 2014 and this area was
designated Plot 5. As of April 10, 2019 there were 50 out-plants (31% of 159 planted) surviving,
therefore the 75% survival by Year 5 criteria in the HCP has not been met. In all, 33 seedlings
reached at least six inches in height in FY 2019, bringing the total number of progeny for the
project to 79. All other success criteria specified in the HCP to be achieved by Year 5 are met as
of this report including less than 25% cover of herbaceous non-native plants and more than 25%
cover of native plants.

Plot 1 out-plants on 4/25/17

Reports on the life expectancy of Round-leaved Chaff Flower vary and range from two to 10
years; however, restoration managers generally agree that this species has a relatively short
lifespan, relying on its high reproductive output to perpetuate its populations in the harsh, dry
environments in which it is found. For this reason, in FY 2019 the ITL licensee and DOFAW
discussed adjusting the survivorship criterion in the HCP to reflect that the species’ lifespan
often falls below this time period.

Funding Status: In September of 2014, CIRI Land Development Company (original owner of
the property under the ITL) sold the property to AKC Leasing Corporation. AKC Leasing
Corporation has acknowledged and understands that ownership of the property is subject to
conditions under the approved Incidental Take License Number ITL-18 and the associated HCP
for Kenai Industrial Park. AKC Leasing Corporation is required to provide all funding necessary
to fulfill obligations outlined in the approved HCP including funding assurances. In FY 2019,
AKC Leasing Corporation used their own procurement processes to fulfill HCP obligations.
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= STATE OF HAWAII
State ofHawa'i\ DEPARTMENT OF LAND AND NATURAL RESOURCES AHOOL A OMMISSION
LAND
POST OFFICE BOX 621 STATE PARKS

HONOLULU, HAWAII 96809

November 1, 2021

The Honorable Ronald D. Kouchi, The Honorable Scott K. Saiki, Speaker
President and Members of the House of
and Members of the Senate Representatives

Thirty-First State Legislature Thirty-First State Legislature

State Capitol, Room 409 State Capitol, Room 431

Honolulu, Hawaii 96813 Honolulu, Hawaii 96813

Dear President Kouchi, Speaker Saiki, and Members of the Legislature:

For your information and consideration, | am transmitting a copy of the Status Of The
Issuance Of Incidental Take Licenses For Endangered, Threatened, Proposed, And
Candidate Species And The Condition Of The Endangered Species Trust Fund For The
Period July 1, 2020 — June 30, 2021, And Safe Harbor Agreements Summary report, as
required by Section 195D-26, Hawaii Revised Statutes (HRS) and Act 37, Session Laws
of Hawaii 2016. In accordance with Section 93-16, HRS, a copy of this report has been
transmitted to the Legislative Reference Bureau and the report may be viewed
electronically at https:/files.hawaii.gov/dInr/reports-to-the-legislature/2022/FW22-
Endangered-Species-Rpt-FY21.pdf.

Sincerely,

éMQ‘CM&

SUZANNE D. CASE
Chairperson

Enclosure
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STATUS OF THE ISSUANCE OF
INCIDENTAL TAKE LICENSES FOR ENDANGERED, THREATENED,
PROPOSED, AND CANDIDATE SPECIES
AND
THE CONDITION OF THE ENDANGERED SPECIES TRUST FUND
FOR THE PERIOD JULY 1, 2020 - JUNE 30, 2021

PURPOSE
Act 380, Session Laws of Hawai‘i (SLH) 1997, amended the State Endangered Species Law,
Chapter 195D, Hawai‘i Revised Statutes (HRS), to provide for the preparation and
implementation of Habitat Conservation Plans (HCPs) and Safe Harbor Agreements (SHAs) and
to provide additional incentives for private landowners to recover and protect threatened and
endangered species on their lands. Specifically, Section 195D-26, HRS, requires that an annual
report be prepared by the Department of Land and Natural Resources (DLNR) on:
e The effectiveness of HCPs and SHAs issued under Chapter 195D, HRS, and the
status of all species for which incidental take licenses have been issued;
e A description of the condition of the Endangered Species Trust Fund (ESTF)
established under Section 195D-31, HRS; and
e Recommendations to further the purposes of Chapter 195D, HRS.

Incidental Take Licenses (ITLs) are issued in conjunction with an approved HCP or SHA for the
legal take' of threatened or endangered species, if such take is incidental to an otherwise lawful
activity. Habitat Conservation Plans and Safe Harbor Agreements are important management
tools in the State of Hawai‘i and accomplish the following:
e Resolve conflicts between endangered species protection and legitimate use of natural
resources;
e Contribute to endangered species recovery efforts through partnerships and proactive
planning; and
e Provide essential ecological information for Hawai‘i’s resource managers by
requiring a strong monitoring component in all HCPs.

This annual report is submitted to fulfill the reporting requirement for Fiscal Year (FY) 2021 and
provides detailed information for 11 HCPs and six SHAs for which ITLs have been issued. One
amendment to an ITL was issued in FY 2021 for the Kawailoa Wind Power HCP (March 30,
2021). The report is organized by HCP project type, provides an overview of SHAs, describes
the condition of the ESTF, and concludes with recommendations to further the purposes of
Chapter 195D, HRS.

! “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect endangered or threatened
species of aquatic life or wildlife, or to cut, collect, uproot, destroy, injure, or possess endangered or threatened
species of aquatic life or land plants, or to attempt to engage in any such conduct (§195D-2, HRS).
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Relocation of Round-leaved Chaff Flower (Achyranthes splendens var. rotundata)
Habitat Conservation Plan, Kenai Industrial Park, Kapolei, O‘ahu, Hawai‘i. Approved
2014 _

ITL Licensee: CIRI Land Development Company (In
September 2014 CIRI Land Development Company sold the property
under the ITL to AKC Leasing Corporation)

Project: Industrial development on a 0.75-acre parcel
ITL Duration: February 10, 2014 — February 9, 2024 (as

of end of FY 2021, 7.3 years (73%) through the permit o .
term) Achyranthes splendens var. rotundata.

= Habitat Conservation Plan Project Site
' 2 and Mitigation Site

O‘ahu

% Habital Conservation Plan Project Site
©  Mingation Site

Kenai Industrial Park |
Achyranthes splendens

¢ Varrowndata HeP '\ b
W 3 Restoration Site
at Pearl Harbor

: NWR Kalasloa Unit

5 0 5 Mies
HCP_LEG 8080118 @ m

Figure 12. Location of Kenai Industrial Park HCP

Take Authorization Over 10-year Term:

Table 21. Take Authorization for Kenai Industrial Park.

Common Name Scientific Name Total Authorized Over ITL
Duration
Round-leaved Chaff Flower Achyranthes splendens var. rotundata 3 individuals and their seed bank
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Status of ITL: All plants at the site have been removed under supervision of the State Botanist.
Approximately 23,000 seeds were collected in 2014. Approximately 400 of the seeds collected
were used to germinate plants at Hui Kt Maoli Ola native plant nursery, the remainder are in
storage at the Lyon Arboretum seed facilities. The seeds at Hui Kii Maoli Ola were propagated
and were used for out-planting at the mitigation site.

Mitigation Status:

Round-leaved Chaff Flower. In accordance with the
HCP, seeds were collected from the project site and were
either stored or propagated for future out-planting at the
mitigation site located at the Kalaeloa Unit of the Pearl
Harbor National Wildlife Refuge.

A total of 159 plants were installed in four plots within
the Kalaeloa Unit in November and December 2014.
Each planting plot is approximately 12 x 12 meters (39.5
% 39.5 feet). In addition, four individual plants of
Round-leaved Chaff Flower were planted outside of the
Plots 14 in November 2014 and this area was
designated Plot 5. As of June 29, 2021, there were 0 outplants (0% of 159 planted) surviving;
therefore, the 75% survival by Year 5 outlined in success criteria 1 would not have been met if it
were still valid. In all, 2 seedlings reached at least six inches in height in FY 2021. In June 2021,
57 live newly outplanted individuals were included in the count bringing the total number of
individual progeny at the project site to 121. Success criteria that apply to Year 5 of the
monitoring include no fewer than 120 mature plants surviving, no mature kiawe present within
the plots, less than 25% cover of herbaceous non-native plants, and more than 25% cover of
native plants. At the end of FY 2021, there were 121 plants at the site (57 recently planted and
not yet considered established), native plant cover ranged from 17-50% in the plots, and non-
native plant cover ranged from 8-67% in the plots, and no mature kiawe were present in the
plots. Weeding will take place to ensure all plots meet other success criteria.

Plot 1 outplants on 4/25/17

Reports on the life expectancy of Round-leaved Chaff Flower vary and range from two to ten
years; however, restoration managers generally agree that this species has a relatively short
lifespan, relying on its high reproductive output to perpetuate its populations in the harsh, dry
environments in which it is found. For this reason, in FY 2019 the ITL licensee and DOFAW
discussed adjusting the survivorship criterion in the HCP to reflect that the species’ lifespan
often falls below this time period. In FY 2021, DOFAW finalized the ESRC’s approval to omit
success criteria 1 as requested by the permittee.

Funding Status: In September of 2014, CIRI Land Development Company (original owner of
the property under the ITL) sold the property to AKC Leasing Corporation. AKC Leasing
Corporation has acknowledged and understands that ownership of the property is subject to
conditions under the approved Incidental Take License Number ITL-18 and the associated HCP
for Kenai Industrial Park. AKC Leasing Corporation is required to provide all funding necessary
to fulfill obligations outlined in the approved HCP including funding assurances. In FY 2021,
AKC Leasing Corporation used their own procurement processes to fulfill HCP obligations.
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AKC Leasing Corporation

P. O. Box 30793

Honolulu, Hawaii 96820
August 8, 2023

Mr. Paul Kennedy
Risk Solution Partners
800 Bethel St, #201
Honolulu, HI 96813

Reference: Zurich Surety Bond #LLPM9170468, in favor of State of Hawaii, Department of Land
and Natural Resources. Expiration September 25, 2023

This letter is to inform you that AKC Leasing Corporation does not wish to renew the above referenced
bond.

We notified the Department of Land and Natural Resources of our intention not to renew the bond by
letter dated May 18,2023. At that time, we also asked the Department to release the bond prior to its
September 25, 2023, expiration date. To date we have received no response from the Department.

We appreciate the assistance your firm has provided over the past nine years that AKC Leasing
Corporation has maintained the bond in favor of the Department of Land and Natural Resources.
Please let me know if you have any questions about this matter.

Sincerely,

Elisabeth R. Wilson

Corporate Secretary

CC: Dawn N. S. Chang, Esq., Chairperson, State of Hawaii, Board of Land and Natural Resources,
1151 Punchbowl Street, Honolulu, Hawaii 96813 (certified mail and email)
Certified mail #9589 0710 5270 0897 2504 24

Mr. David Smith, Administrator, Division of Forestry and Wildlife (via email)
Jenniffer A. Lim, Esq., (via email)
SWCA, Environmental Consultants (via email)

Encl: Zurich Surety Bond #LPM9170468

ENCLOSURE B



@ Zurich Surety

s Surety Service Center
1299 Zurich Way
z U Rl C H Schanmburg, IL 60196
Bond No. LPM9170468
CONTINUATION CERTIFICATE

For Miscellaneous Terms Bonds

Pringipal:  AKC Leasing Corporation

and the Zurich Surety, as Surety in a cestain Bond No.  LPM9170468 , with an effective date of the
25TH dayof SEPTEMBER 2014 in the penalty of '
One Hundred Ninety Seven Thousand Five Hundred and Zexo Cents

Dollars ($ 197,500 )

InFavor of: State of Hawaij, Department of Land and Natural Resources

do hexeby continug said bond in force for the further term(s) of 1 years(s) beginning on the 25TH  day of SEPTEMBER ,
2022 and ending onthe 25TH day of SEPTEMBER |, 2023 '
Contingency Obligation '

PROVIDED, however, that said bond, as continued hereby, shall be subject to all its terms and conditions, except as hersin
modified, and that the liability of the said Zurich Surety under said bond and any and all continuations thereof shiall in no svent
exceed in the aggregate the above named penalty, and that this certificate shall not be valid unless signed by said Principal,

R

Sighed, sealed and dated this 28TH day of JUNE , 2022 Lt
o ! (SEAL)
o4 U/ // M/ {U Principal :
(SBAL)
Principal e
(SEAL)
Principal

Fidelity and Deposit Company of Maryland

BY: £ IR DLONING
( cudy i

SOO0OT0ZO0010

Candy L. Browning , Attorney-in-fact

LPM 90001 Ed.(08/16)
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£010000200011

LPM9170468
Bond Number
State of Huwaii, Departinient 0f Land and Natural Resources

. Obligee
ZURICH AMERICAN INSURANCE COMPANY
COLONIAL AMERICAN CASUALTY AND SURETY COMPANY
FIDELITY AND DEPOSIT COMPANY OF MARYLAND
POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That the ZURICH AMERICAN INSURANCE COMPANY, a corporation of the
State of New York, the COLONIAL AMERICAN CASUALTY AND SURETY COMPANY, a corporation of the State of
[llinois, and the FIDELITY AND DEPOSIT COMPANY OF MARYLAND a corporation of the State of Illinois (herein
collectively called the "Companies"), by Robert D. Murray, Viee President, in pursuance of authority granted by Article V,
Section 8, of the By-Laws of said Companies, which are set forth on the reverse side hereof and are hereby certified to be in full
force and effect on the date hereof, do hereby nominate, constitute,and appoint CANDY 1. BROWNING, its frue and lawfu
agent and Attorney-in-Fact, to make, execute, seal and deliver, for, and on its behalf as surety, and as its act and deed: any and
all bonds and undertakings, and the execution of such bonds or undertakings in pursuance of these presents, shall be as binding
upon said Companies,as fully and amply, to all intents and purposes, as if they had been duly executed and acknowledged by the
regularly elected officers of the ZURICH AMEBRICAN INSURANCE COMPANY at its office in New York, New York., the
regularly elected officers of the COLONIAL AMERICAN CASUALTY AND SURETY COMPANY at its office in QOwings
Mills, Maryland., and the regularly elected officers of the FIDELITY AND DEPOSIT COMPANY OF MARYLAND at its office
in Owings Mills, Maryland., in their own proper persons,

The said Vice President does hereby certify that the extract set forth on the reverse side hereof is a true copy of Atticle V,
Section 8, of the By-Laws of said Companies, and is now in force,

B ,

IN WITNESS WHEREOF, the said Vice-President has hereunto subscribed his/her names and affixed the Corporate Seals of the
said ZURICH AMERICAN INSURANCE COMPANY, COLONIAL AMERICAN CASUALTY AND SURETY
COMPANY, and FIDELITY AND DEPOSIT COMPANY OF MARYLAND this, 28TH day of JUNE, A.D.2022,

ML 1y, ST ; \\\\\\Hlu"my

&\\\\\‘tfg‘ni;‘i,- 2 “;'/?4 \\\\\\i\ < 333 l/,% sg;z:““ji’f&{i’%
SEAVERNEY SRR % SHGTORNGE
T RTINS NI T A ATTEST:
{%eea ™oL §5(Cepa @ gl seALTIEs ’
£y /36 iz AESRBN TUURR
ER st \\i‘:&\\ BN O A TR 5

. OIOE : Yl 2 KRG 1

, SRS TR ZURICH AMERICAN INSURANCE COMPANY

% R
Pl ™

COLONIAL AMERICAN CASUALTY AND SURETY COMPANY
FIDELITY AND DEPOSIT COMPANY OF MARYLAND

By: Robert.D. Muriay By: Dawn B. Brown
Vice President Secrefqry
State of Maryland

County of Baltimore

On this 28TH day of JUNE, AD. 2022 , before the subscriber, a Notary Public of the State of Maryland, duly commissioned and
qualified, Robert D. Murray, Vice President and Dawn E. Brown, Secrefary of the Companies, to me personally known to be
the individeals and officers described in and who executed the preceding instrument, and acknowledged the execution of same,
and being by me duly sworn, deposeth and saith, that he/she is the said officer of the Company aforesaid, and that the seals
affixed to the preceding instrument are the Corporate Seals of said Companies, and that the said Corporate Seals and the
signature as such officer were duly affixed and subscribed to the said instrument by the authority and direction of the said
Corporations,

¢

IN TESTIMONY WHEREOF, I have hereunte set my hand and affixed my Official Seal the day and year first above written.

W&MG'M

Constance A. Duun, Notaiy Public
My Coramission Expires: July 9, 2023

GBN0001 1 Bd.(12/21)



LAW OFFICE OF
JENNIFER A. LIM w1zc

May 18, 2023

Via Hand Delivery

Dawn Naomi S. Chang, Esq., Chairperson
Board of Land and Natural Resources
1151 Punchbowl Street

Honolulu, HI 96813

Re: Request for Termination of Bond Related to Completed Incidental Take License
ITL-18 for Two Round-Leaved Chaff Flower Plants (Achyranthes splendens var.
rotundata) Removed From the Kenai Industrial Park. O‘ahu

Dear Chairperson Chang:

This firm represents AKC Leasing Corporation (“*AKC”), the successor permittee under
incidental take license ITL-18, issued by the Chair of the Board of Land and Natural Resources
(“BLNR”) on February 10, 2014, allowing the incidental take of three individual plants (the
Round-Leaved Chaff Flower (Achyranthes splendens var. rotundata), aka ““Ewa hinahina™) and
their seed bank from an industrial property at the Kenai Industrial Park on O‘ahu. The ITL
expires in less than nine months (on February 9, 2024). However, as of April 2018, i.e., in Year
S of the ITL, AKC had satisfied all ITL Special Conditions. In addition, AKC, with the consent
of Department of Land and Natural Resources (“DLNR?”), in February of this year voluntarily
satisfied the contingency measures under section 6.7 of the associated habitat conservation plan
("HCP?). The legal requirements under the ITL/HCP have been satisfied—in fact, exceeded—
and we therefore respectfully request your immediate release of the bond that AKC posted
pursuant to Hawai‘i Revised Statutes (“HRS”) § 195D-4(g) (Bond No. LPM9170468) in the
amount of $197,500 in favor of the DLNR.

AKC has maintained the bond in favor of DLLNR since September 25, 2014. As noted in the
bond document (copy enclosed), its purpose is to ensure that DLNR would have funds to
complete the “contingency obligation™ under the HPC in the event AKC did not perform. AKC,
with the consent of DLNR, satisfied the HCP “contingency obligation” earlier this year, thereby
eliminating any need for the bond. Because the bond does not expire until September 25, 2023,
we ask that you execute a release of the bond now, so that AKC can access the money it has kept
sequestered for so many years. By signing where indicated on page 8 of this letter, and returning
the signed copy to me via email, we can instruct the bonding company to release the bond.

2299 B Round Top Drive » Honolulu, Hawaii 96822 « 808.542.8516 e JenniferLim@jenniferlimlaw.com

ENCLOSURE C



Dawn Naomi S. Chang, Esq., Chairperson
Board of Land and Natural Resources
May 18, 2023

Page 2

My client is proud of its accomplishments in providing a net benefit to the species. In return for
removing two isolated plants' from a harsh and isolated industrial site, AKC has deposited seeds
for long-term storage within the State’s seed bank at Lyon Arboretum. AKC has also undertaken
several rounds of outplantings. First within the Pear] Harbor National Wildlife Refuge
mitigation site, which is managed by the U.S. Fish and Wildlife Service, where AKC planted
well over 200 plants. More recently, AKC transferred to the Kalaeloa Heritage Park 103 new
plants that AKC had cultivated, and that were sourced from the two plants “taken” from the
Kenai Industrial Park.

AKC’s actions ensure that the genetic diversity present within the two founder plants will persist
in the future. Additionally, the plants at the Heritage Park, which is operated by the non-profit
Kalaeloa Heritage and Legacy Foundation, will serve as an educational resource for the public,
raising awareness about the species, and highlighting the importance of ongoing conservation
efforts for those who visit and volunteer at the Heritage Park.

These benefits to the species have come at a far greater cost than was presented in the HCP. At
over $370,000.00, AKC’s total costs for the implementation, monitoring, reporting, bond
maintenance, and other compliance requirements greatly exceeded the HCP’s $253,600.00 cost
projections. Now, all of AKC’s work under the ITL and HCP is done. Thus, we request that you
take quick action to release this too-long held bond.

I. ITL Special Conditions.

ITL-18 (copy enclosed) provides for up to a 10-year permit term.2 The associated HCP
acknowledges that the ITL may be terminated early if the success criteria are satisfied. AKC has
satisfied the four Special Conditions set forth in the ITL, as discussed below. Moreover, DLNR-
DOFAW’s reports to the legislature (as required in consultation with the endangered species
recovery committee (“ESRC”) under HRS § 195D-26) on Years 4, 5, 6, and 7 of the ITL noted
that all success criteria specified under the HCP to be achieved by Year 5 had been satisfied,
with the exception of one HCP criteria that was never imposed under the ITL, and which the
Division of Forestry and Wildlife (“DOFAW®™), in consultation with the ESRC, eliminated from

! Although the ITL authorized the take of three plants, in fact, only two were taken, as there were only two plants in
existence at the time of the take.

? The ITL permit term broken out into applicable permit Years is as follows:

Year 1: 2/10/2014 —2/9/2015 Year 6: 2/10/2019 —2/9/2020
Year 2: 2/10/2015 - 2/9/2016 Year 7: 2/10/2020 —2/9/2021
Year 3: 2/10/2016 —2/9/2017 Year 8: 2/10/2021 —2/9/2022
Year 4: 2/10/2017 —2/9/2018 Year 9: 2/10/2022 —2/9/2023

Year 5: 2/10/2018 —2/9/2019 Year 10: 2/10/2023 —2/9/2024
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the HCP in State fiscal year 2021. See DLNR/DOFAW report to the legislature on State fiscal
year 2021.

ITL Special Condition 1. All Achyranthes splendens var. rotundata seeds visually found on
the plants at the project site prior to grading must be preserved and stored for outplanting
purposes, in accordance with the approved HCP.

Approximately 23,000 seeds were collected in 2014, prior to site grading at the industrial park.
Of those seeds, 400 were used to germinate plants at Hui Kii Maoli Ola native plant nursery for
the purposes of outplanting. The remainder of the seeds were put into storage at Lyon
Arboretum. The seeds at Hui K Maoli Ola were propagated and used for outplanting at the
mitigation site at the Pear]l Harbor National Wildlife Refuge.

ITL Special Condition 2. An authorized horticulturist/botanist experienced in propagation
and growing of Hawaiian plants will supervise the permanent removal of the naturally
occurring population of Achyranthes splendens var. rotundata, in accordance with the
approved HCP.

Although the ITL and HCP anticipated the incidental take of 3 plants, in fact only 2 round-leaf
chaft flower plants were removed from the Kenai Industrial Park site because the site contained
only 2 plants. These 2 plants were removed by Hui Kii Maoli Ola in 2014 and under the
supervision of the State botanist.

ITL Special Condition 3. There must be (a) recruitment of seedlings that survive through the
dry season at the offsite mitigation area, in absence of any supplemental watering, and (b)
25% natural seedling germination from seedlings of the outplanted lineages by Year 5.

This requirement was satisfied in Year 5 of the ITL, yet AKC nevertheless continued this
monitoring into Years 6 and 7 of the ITL.

The original outplants were watered during a 120-day establishment period, after which no
irrigation took place. In April 2018 (Year 5 of the ITL), 47 seedlings had grown into the mature
class, exceeding the 25% germination criterion. This successful seedling germination grew and
continued. In April 2019 (Year 6 of the ITL), 79 progeny had grown into the mature class, and
by May 2020 (Year 7 of the ITL), 97 seedlings had grown into the mature class without artificial
irrigation.

ITL Special Condition 4. No fewer than 120 mature plants, which will include plants
recruited from the planted lineages, will be established by Year 5.

Year 5 of the ITL ran from 2/10/2018 —2/9/2019. As of April 2018, a total of 121 mature plants
had been established, fully satisfying Special Condition 4. Despite satisfying the ITL
requirements, AKC nevertheless continued with monitoring and cultivation. Thus, in April of
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2019 (ITL Year 6), a total of 129 mature plants had been established (50 of the original
outplanted individuals and 79 progeny).

AKC timely satisfied ITL Special Condition 4. Nevertheless, we note that by May 2020 (ITL
Year 7), only 110 mature plants remained alive (13 of the original outplanted individuals and 97
progeny). This is not entirely surprising. DLNR/DOFAW alerted the legislature to the relatively
short lifespan of this plant species in its reports to the legislature on State fiscal years 2019,
2020, and 2021.

While not required under the ITL, in 2022-2023, AKC voluntarily undertook additional actions
to further benefit the species by completing the contingency measures provided in section 6.7 of
the HCP.

.  Contingency Measures — HCP Section 6.7.

In April of 2022, AKC and representatives from DOFAW met to discuss the fate of 103 cuttings
that AKC had taken from the mitigation site and held for safe keeping, consistent with the
contingency and adaptive management measures under the HCP.> AKC had intended to turn
those cuttings over to DOFAW directly. However, DOFAW admitted it lacked capacity to care
for them. Thus, AKC forged ahead with cultivating, permitting, and eventually transferring the
cuttings to a new mitigation site at the Kalaeloa Heritage Park in Kapolei.

The Kalaeloa Heritage Park was identified as a potential back-up, contingent, mitigation site in
the HCP, but no formal arrangements had been made at the time of the HCP. After discussions
with DOFAW in April 2022, AKC proceeded to work with Kalaeloa Heritage Park to secure a

site for the newly grown plants once they achieved maturity. AKC, together with its biological
consultant SWCA Environmental Consultants, then proceeded to apply for and obtain DOFAW

3 We note that DLNR/DOFAW’s report to the legislature on State fiscal year 2022, dated September 2022, quoted
below, refers to 100 cuttings held by AKC. However, to be exact, there were 103 such cuttings.

In April of FY 2022 DOFAW met with the licensee to discuss the fate of 100 cuttings in the licensee's
possession that were taken from the mitigation site. While the licensee prefers to hand these cuttings over
to DOFAW, the agency feels that they do not have the capacity to tend to them and instead suggested the
look for an alternative mitigation at which to plant them.

Although the Kalaeloa Heritage Park in Kapolei was discussed as a suitable site no firm decision was made
and no further discussion or follow up occurred between the licensee and DOFAW by the end of the fiscal
year.

Regarding follow up actions taken by AKC before the end of State fiscal year 2022, j.e., before June 30, 2022, we
note that DOFAW Permit 15122 was issued effective June 27, 2022.
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threatened/endangered rare plant permit, #15122 (“DOFAW Permit 15122”), that was effective
as of June 27, 2022.

Pursuant to DOFAW Permit 15122, on September 12, 2022, 103 plants were transferred from the
Native Ecosystem Services Nursery to the DOFAW nursery at Waimano,* where they were cared
for by DOFAW staff for around five months. Then, on F ebruary 3, 2023, Elisabeth “Betsy”
Wilson of AKC Leasing Corporation, and Richard Pender of SWCA Environmental Consultants,
retrieved those plants, which ranged in height from 8 to 28 inches, the majority (n= 98 [95%]) of
which of which were in flower or fruit, and transported them to the Kalacloa Heritage Park.

Once at the Heritage Park, four SWCA staff, together with four Park staff and volunteers
(Dwight Victor, Kawika Lauriano, Shad Kane, and Malia Cox), all of whom are listed on
DOFAW Permit 15122, worked together to plant and water these 103 individuals.® The
outplanting was a success. See enclosed blog post from Kalaeloa Heritage Park reporting on the
great work done during the February 2023 ‘Ewa hinahina outplanting. Those plants and any
progeny that naturally recruit will remain at the Heritage Park indefinitely.®

The Heritage Park is an ideal location for ‘Ewa hinahina (Achyranthes splendens var. rotundata),
as it is situated within the species” historic range and contains coralline sinkholes, which are a
preferred habitat for the plant. Additionally, the Park is actively maintained as an ecological
restoration site by a group of dedicated volunteers committed to preserving the area’s natural and
cultural history. The site has also experienced unassisted natural recruitment of this species from
existing seedbanks, further confirming its viability as a restoration site.

L.  DOFAW’s Invalid “Modification” of the HCP Violates HRS § 195D-23.

HRS § 195D-23 (copy enclosed) provides incentives and assurances to permittees under an ITL
or HCP. Once those approvals are issued, the State cannot impose any new requirements or
conditions upon the landowner unless: (a) the landowner expressly consents to the new
requirements, or (b) the BLNR makes a determination, in coordination with the landowner, that

“ DOFAW Permit [5122 originally stated that the plants would be transferred to DOFAW’s nursery near Dillingham
Airfield. However, due to issues with irrigation at the nursery near Dillingham Airfield, the Waimano nursery was
used as an alternative by DOFAW staff.

5 SWCA informs us that after the planting, SWCA staff emailed the DOFAW botanist a completed Hawaii Rare
Plant Restoration Group (HRPRG) form on February 10, 2023.

¢ Pursuant to DOFAW Permit 15122 (and not the ITL or HCP), SWCA will monitor the plants quarterly until
February 2024. The number, height, health, and reproductive status of the plants, and the habitat characteristics and
threats present at the site, will be recorded using the HRPRG monitoring form that will be submitted to the DOFAW
botanist quarterly.
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the modifications will not result in increased costs or other burdens for the landowner, or (¢) the
DLNR is prepared to pay the landowner for the costs resulting from the modifications, and/or (d)
the primary obligation for executing the new measures rests with the State and not with the
landowner.

Notwithstanding these strict limitations, late last year DOFAW, without the consent of my client,
and without proper notice or due process, presumed to impose an entirely new collection of
obligations upon my client. By letter dated November 25, 2022, Administrator Smith summarily
informed AKC that a member of the ESRC had met, in private with DOFAW staff, and together
they, with no input from AKC, had unilaterally attempted to redraft the terms of the HCP! At
that point, not only had AKC satisfied its obligations under the ITL, AKC was also fully invested
in completing the contingency measures under the HCP,

AKC has never agreed to DOFAW’s new “terms” and AKC unequivocally rejects DOFAW’s
illegal backdoor attempt to impermissibly modify the HCP to put substantial and costly new
obligations on AKC. Those purported modifications are a legal nullity and have been
disregarded as such.’

* * *

AKC has diligently and at great cost complied with and satisfied the terms of the ITL, and HCP.
In return for the right to remove two plants from a fully developed industrial park (zoned in the
I-3 industrial district), AKC has spent the last nine years cultivating and monitoring hundreds of
new plants at the Pearl Harbor National Wildlife Refuge. AKC has also taken the additional
step, with input and guidance from DLNR, of completing the contingency measure identified in
the HCP, and cultivating and outplanting an additional 103 new plants. AKC brought these 103
new plants to the Kalaeloa Heritage Park, where they will be maintained by Park staff.

The ITL terminates on February 9, 2024. However, as described herein, AKC has satisfied all
permitting conditions. Additionally, AKC has gone so far as to fully satisfy the HCP
“contingency obligations.” Thus, the ITL shall be terminated “early” and the ITL bond for the
HCP “contingency obligations™ (which AKC posted to provide DLNR financial assurance in the
event DLNR completed the contingency obligations), should be released. To that end, we
respectfully request the Chair’s signature on the release of the bond at page 8 of this letter. In the

7 We are pleased to see that recently the ESRC appears to be better informed as to its important but circumscribed
advisory role on ITLs and HCPs. And also that the ESRC’s agendas now provide notice (to the permittee and the
public) when the ESRC may vote to recommend that DOFAW consider proposing changes to an HCP. No such
procedural safeguards were in place for AKC.
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interest of clarity, this confirms that irrespective of the Chair’s decision on the requested bond
release, AKC does not intend to renew the bond upon its expiration in September 2023.

My client and I greatly appreciate your attention to this matter. Please do not hesitate to contact
me if you have questions about this request.

Very truly yours,

LAW OFFICE OF JENNIFER A. LIM, LLLC

o Lod B
Encl. ﬁ}ﬁ% Lim

Bond LPM9170468
ITL-18
Printout of blog post from Kalaeloa Heritage Park re February 2023 ‘Ewa hinahina outplanting

HRS § 195D-23

cc: David Smith, Administrator, Division of Forestry and Wildlife (via email)
AKC Leasing Corporation (via email)

SWCA Environmental Consultants (via email)
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RELEASE OF BOND

This confirms that the undersigned, on behalf of the State of Hawaii, Department of Land
and Natural Resources, authorizes the release and cancellation of Bond No. LPM9170468 as of
, 2023, because AKC Leasing Corporation has satisfied all requisite

obligations.

By:

Dawn Naomi S. Chang, Director,
State of Hawaii Department of
Land and Natural Resources
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Surety Service Center
1299 Zurich Way

Z U Rl C H Schaumburg, IL 60196

CONTINUATION CERTIFICATE

For Miscellaneous Terms Bonds

Principal: ~ AKC Leasing Corporation

and the Zurich Surety, as Surety in a certain Bond No. LPM9170468

25TH day of SEPTEMBER |, 2014 in the penalty of :

One Hundred Ninety Seven Thousand Five Hundred and Zero Cents

Bond No. LPM9170468

, with an effective date of the

Dollars ($ 197,500

In Favor of: State of Hawaii, Department of Land and Natural Resources

do hereby continue said bond in force for the further term(s) of 1  years(s) beginning on the 25TH day of SEPTEMBER ,

2022  and endingonthe 25TH dayof SEPTEMBER , 2023

Contingency Obligation

PROVIDED, however, that said bond, as continued hereby, shall be subject to all its terms and conditions, except as herein
modified, and that the liability of the said Zurich Surety under said bond and any and all continuations thereof shall in no event
exceed in the aggregate the above named penalty, and that this certificate shall not be valid unless signed by said Principal.

Signed, sealed and dated this 28TH day of JUNE , 2022

Witness:

(SEAL)

Principal

(SEAL)

Principal

(SEAL)

Principal

Fidelity and Deposit Company of Maryland

BY: (1, L [R(DLONING
el 2400
~ (‘)/

Candy L. Browning

LPM 90001 Ed.(08/16)

, Attorney-in-fact
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LPM9170468
Bond Number
Stale of Hawaii, Department of Land and Natural Resources

Obligee
ZURICH AMERICAN INSURANCE COMPANY
COLONIAL AMERICAN CASUALTY AND SURETY COMPANY
FIDELITY AND DEPOSIT COMPANY OF MARYLAND
POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That the ZURICH AMERICAN INSURANCE COMPANY, a corporation of the
State of New York, the COLONIAL AMERICAN CASUALTY AND SURETY COMPANY, a corporation of the State of
Illinois, and the FIDELITY AND DEPOSIT COMPANY OF MARYLAND a corporation of the State of Illinois (herein
collectively called the "Companies"), by Robert D. Murray, Vice President, in pursuance of authority granted by Article V,
Section 8, of the By-Laws of said Companies, which are set forth on the reverse side hereof and are hereby certified to be in full
force and effect on the date hereof, do hereby nominate, constitute,and appoint CANDY L. BROWNING, its true and lawful
agent and Attorney-in-Fact, to make, execute, seal and deliver, for, and on its behalf as surety, and as its act and deed: any and
all bonds and undertakings, and the execution of such bonds or undertakings in pursuance of these presents, shall be as binding
upon said Companies,as fully and amply, to all intents and purposes, as if they had been duly executed and acknowledged by the
regularly elected officers of the ZURICH AMERICAN INSURANCE COMPANY at its office in New York, New York., the
regularly elected officers of the COLONIAL AMERICAN CASUALTY AND SURETY COMPANY at its office in Owings
Mills, Maryland., and the regularly elected officers of the FIDELITY AND DEPOSIT COMPANY OF MARYLAND at its office
in Owings Mills, Maryland., in their own proper persons.

The said Vice President does hereby certify that the extract set forth on the reverse side hereof is a true copy of Article V,
Section 8, of the By-Laws of said Companies, and is now in force.

IN WITNESS WHEREOF, the said Vice-President has hereunto subscribed his/her names and affixed the Corporate Seals of the
said ZURICH AMERICAN INSURANCE COMPANY, COLONIAL AMERICAN CASUALTY AND SURETY
COMPANY, and FIDELITY AND DEPOSIT COMPANY OF MARYLAND this, 28TH day of JUNE, A.D. 2022 .

ATTEST:

ZURICH AMERICAN INSURANCE COMPANY
COLONIAL AMERICAN CASUALTY AND SURETY COMPANY
FIDELITY AND DEPOSIT COMPANY OF MARYLAND

By: Robert D. Murray By: Dawn E. Brown
Vice President Secretary
State of Maryland

County of Baltimore

On this 28TH day of JUNE, A.D. 2022 , before the subscriber, a Notary Public of the State of Maryland, duly commissioned and
qualified, Robert D. Murray, Vice President and Dawn E. Brown, Secretary of the Companies, to me personally known to be
the individuals and officers described in and who executed the preceding instrument, and acknowledged the execution of same,
and being by me duly sworn, deposeth and saith, that he/she is the said officer of the Company aforesaid, and that the seals
affixed to the preceding instrument are the Corporate Seals of said Companies, and that the said Corporate Seals and the
signature as such officer were duly affixed and subscribed to the said instrument by the authority and direction of the said
Corporations.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my Official Seal the day and year first above written.

Condomee. A-Dosmm.

Constance A. Dunn, Notary Public
My Commisston Expires: July 9, 2023

GENO00011 Ed.(12/21)



EXTRACT FROM BY-LAWS OF THE COMPANIES

"Article V, Section 8, Attorneys -in-Fact. The Chief Executive Officer, the President, or any Executive Vice President or
Vice President may, by written instrument under the attested corporate seal, appoint attorneys-in-fact with authority to execute
bonds, policies, recognizances, stipulations, undertakings, or other like instruments on behalf of the Company, and may
authorize any officer or any such attorney-in-fact to affix the corporate seal thereto; and may with or without cause modify of
revoke any such appointment or authority at any time."

CERTIFICATE

I, the undersigned, Vice President of the ZURICH AMERICAN INSURANCE COMPANY, the COLONIAL AMERICAN
CASUALTY AND SURETY COMPANY, and the FIDELITY AND DEPOSIT COMPANY OF MARYLAND, do hereby certify
that the foregoing Power of Attorney is still in full force and effect on the date of this certificate; and I do further certify that
Article V, Section 8, of the By-Laws of the Companies is still in force.

This Power of Attorney and Certificate may be signed by facsimile under and by authority of the following resolution of the
Board of Directors of the ZURICH AMERICAN INSURANCE COMPANY at a meeting duly called and held on the 15th day of
December 1998.

RESOLVED: "That the signature of the President or a Vice President and the attesting signature of a Secretary or an
Assistant Secretary and the Seal of the Company may be affixed by facsimile on any Power of Attorney...Any such Power or any
certificate thereof bearing such facsimile signature and seal shall be valid and binding on the Company."

This Power of Attorney and Certificate may be signed by facsimile under and by authority of the following resolution of the
Board of Directors of the COLONIAL AMERICAN CASUALTY AND SURETY COMPANY at a meeting duly called and held
on the Sth day of May, 1994, and the following resolution of the Board of Directors of the FIDELITY AND DEPOSIT
COMPANY OF MARYLAND at a meeting duly called and held on the 10th day of May, 1990.

——— RESOLVED: "That-the faesimile—or-mechanically-reproduced—seal-of thecompany—andfaesimile—or-mechanieally ———
reproduced signature of any Vice-President, Secretary, or Assistant Secretary of the Company, whether made heretofore or
hereafter, wherever appearing upon a certified copy of any power of attorney issued by the Company, shall be valid and binding
upon the Company with the same force and effect as though manually affixed.

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed the corporate seals of the said Companies,
this 28TH day of JUNE , 2022 .
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By: Mary Jean Pethick
Vice President

TO REPORT A CLAIM WITH REGARD TO A SURETY BOND, PLEASE SUBMIT A COMPLETE DESCRIPTION
OF THE CLAIM INCLUDING THE PRINCIPAL ON THE BOND, THE BOND NUMBER, AND YOUR CONTACT
INFORMATION TO:

Zurich Surety Claims

1299 Zurich Way
Schaumburg, 1L 60196-1056
800-626-4577

If your jurisdiction allows for electronic reporting of surety claims, please submit to:

reportsfclaims@zurichna.com

Authenticity of this bond can be confirmed at bondvalidator.zurichna.com or 410-559-8790
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FORESTRY AND WILDLIFE
DEPARTMENT OF LAND AND NATURAL RESOURCES HISTORIC PRESERVATION
KAHOOLAWE ISLAND RESERVE COMMISSION
DIVISION OF FORESTRY AND WILDLIFE STABRSERKS

1151 PUNCHBOWL STREET, ROOM 325
HONOLULU, HAWAII 96813

February 18, 2014

Dave Pfeifer

CIR! Land Development Company
2525 C Street, Suite 500
Anchorage, Alaska 99503

SUBJECT: Incidental Take License for the Habitat Conservation Plan for the Round-Leaved
Chaff Flower (Achyranthes splendens var. rotundata) at the Kenai Industrial Park
on the Island of O‘ahu, Hawai‘i

Dear Mr. Dave Pfeifer:

Please find enclosed your copy of the Incidental Take License associated with the Habitat
Conservation Plan for the Round-Leaved Chaff Flower (Achyranthes splendens var. rotundata)
at the Kenai Industrial Park on the Island of O‘ahu, Hawai‘i signed and approved by the Board of
Land and Natural Resources Chairperson.

If you have any questions, please contact Ms. Afsheen Siddiqi, Habitat Conservation Planning
Associate, at 808-587-0010.

Aloha, "
/ < { '
Marie P. Morin

Wildlife Program Manager

|l

Attachment I: Incidental Take License for the Round-Leaved Chaff Flower (Achyranthes
splendens var. rotundata) at the Kenai Industrial Park on the Island of O‘ahu,
Hawai‘i



State of Hawai‘i

Department of Land and Natural Resources
Division of Forestry and Wildlife

1151 Punchbowl Street, Room 325
Honolulu, Hawai‘i 96813

Incidental Take License Number: ITL-18

Date of Issue: FEB 10 2014
Valid Until: 10 years from date of issue
INCIDENTAL TAKE LICENSE

To accompany:

“Round-leaved Chaff Flower (Achyranthes splendens var. rotundata) Habitat Conservation
Plan Kenai Industrial Park Project”

The Board of Land and Natural Resources hereby grants permission under the authority of
Hawaii Revised Statutes §§ 195D-4(g) and 195D-21 and all other applicable laws to:

CIRI Land Development Company

For take, if such taking is incidental to and not the purpose of the carrying out of an otherwise

lawful activity, of the following species:

Common Scientific Name
Name

Requested Authorization

Location

Round-leaved | Achyranthes splendens var.
Chaff Flower | rotundata

Three individuals and their
seed bank within the 0.75-

acre project area

TMK 9-1-074:023

L

GENERAL CONDITIONS

1. This license only authorizes incidental take of the covered species by the licensee on the
lands owned or otherwise controlled by CIRI Land Development Company identified as
TMK 9-1-074:023 on the island of O‘ahu, Hawai‘i at the time this license is issued
pursuant to the “Round-leaved Chaff Flower (Achyranthes splendens var. rotundata)
Habitat Conservation Plan Kenai Industrial Park Project” dated October 2013 (hereinafter

6‘HCP”) .
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2. This license is valid only if CIRI Land Development Company abides by the terms and
conditions of the HCP and ITL for the duration of the permit.

3. This license is valid for species protected by federal law only if accompanied by proper
federal authorization.

4. This license shall become valid upon completion of the following:

i. A legal representative of CIRI Land Development Company has
acknowledged understanding and agreement to abide by its conditions by
signing two copies of this license.

ii. Both copies of the signed license must be returned to the Division of Forestry
and Wildlife. Upon approval by the Chairperson, a copy of the license will be
returned to the applicant.

5. The Board may suspend or revoke this license if the HCP is suspended or revoked. The
Board may also suspend or revoke this license in accordance with applicable laws and
regulations in force during the term of the license.

II. SPECIAL CONDITIONS

1. All Achyranthes splendens var. rotundata seeds visually found on the plants at the project
site prior to grading must be preserved and stored for outplanting purposes, in accordance
with the approved HCP.

2. An authorized horticulturist/botanist experienced in propagation and growing of
Hawaiian plants will supervise the permanent removal of the naturally occurring
population of Achyranthes splendens var. rotundata, in accordance with the approved
HCP.

3. There must be (a) recruitment of seedlings that survive through the dry season at the off-
site mitigation area, in absence of any supplemental watering, and (b) 25% natural
seedling germination from seedlings of the outplanted lineages by Year 5.

4. No fewer than 120 mature plants, which will include plants recruited from the planted
lineages, will be established by Year 5.
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By: w Z(wtf- f”//\//_‘ Date'g,// 0/ ‘7

¢
/

William J. Aila, Jr., Chairperson and Member
Board of Land and Natural Resources

The undersigned has read, understands, and hereby agrees to abide by the General Conditions
and the Special Conditions stipulated in this license.

CIRI Land Development Company

e

By: A\ D = /e Date - ‘QNM@‘H

Dave Pfeifer, President
CIRI Land Development Company

CIRI Land Development Company notarized signature is made a part of this document.

cc:. DOFAW
DOCARE
USFWS Pacific Islands Office, Honolulu
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£
On this _21 day of -jﬁ\ﬁuw\_’l , 20_ 4 before me personally appeared

Dave Pleile ", to me known to be the person described herein, and who, being duly

sworn or affirmed, did say that he/she/they is/are the said Presiclen = named in the foregoing

instrument, and that he/she/they executed said instrument as his/her/their own free act and deed.

K(Signaturelf)

(Notary Stamp or Seal)
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Doc. Date: # of Pages:
Notary Name: Circuit
Doc. Description:
Notary Signature Date

NOTARY CERTIFICATION

T /"ZL?jﬁ{ 0 j/

(
C C\('O\\\‘V'\ B _‘%\vCV\\f’\/
(Signature)

4]

Notary Public, State of Hawaii A\AR A
My commission expires: _©-Z5 (Y

(Notary Stamp or Seal)
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KHP volunteers helped to outplant ‘Ewa hinahina with SWCA Environmental Consuitants.

The true inoa Hawai'i for the ‘Ewa hinahina (or ‘ahinahina) has been lost to time. This plant, known scientifically
as Yy var. has now become extremely rare to find in the wild and has been
designated as endangered. At the park, the ‘Ewa hinahina naturally flourished once again when the invasive
species (such as kiawe and haole koa) were cleared from the land.

Last year, we were connected with SWCA Environmental Consultants, who knew someone that wanted to
repatriate ‘Ewa hinahina back to its natural habitat. After lots of coordinating, planning, and obtaining the proper
permitting, volunteers met SWCA Environmental Consultants and their gracious donor, Aunty Betsy Wilson, at
the park on February 3, 2023 to outplant over 100 ‘Ewa hinahina in the park.

SWCA Environmental Gonsuitants help plant ‘Ewa hinahina at the Kalaeloa Heritage Park.

Mahalo nui to Aunty Betsy, SWCA Environmental Consultants, and DLNR DOFAW Plant Extinction Program for
helping us plant and coordinate!

Learn more about the ‘Ewa hinahina



§195D-23 Incentives. (a) After approval of a
habitat conservation plan or safe harbor agreement,
or issuance of an incidental take license pursuant to
this chapter, no agencies or departments of the
State, in order to protect a threatened or endangered
species, may impose any new requirements or
conditions on, or modify any existing requirements or
conditions applicable to, a landowner or successor to
the landowner, to mitigate or compensate for
changes in the conditions or circumstances of any
species or ecosystem, natural community, or habitat
covered by the plan, agreement, or license unless:

(1) The landowner, or the landowner's successor,
expressly consents to the requirement,
condition, or modification;

(2) The board has found, in accordance with
those special procedures agreed to by
the board and the landowner, or in the
absence of any special procedures, in
accordance with those procedures that
govern the findings generally, that:

(A) The requirement, condition, or modification
does not impose any additional
restriction on any parcel of land or
body of water available for use or
development under the plan or
agreement; and

(B) The requirement, condition, or modification
will not increase the cost to the
landowner or other parties to the
plan or agreement of implementing
the plan or agreement;



(3) The department is prepared to exercise its
authority to:

(A) Pay the landowner for the costs of any
new requirement or condition or
any modification of any existing
requirement or condition, which
costs may be determined through
binding arbitration; and

(B) Take any other action to ensure that any
party to the plan or agreement is
not, without the party's consent,
unduly burdened by the
requirement, condition, or
modification, in which case the
department shall implement that
necessary requirement, condition,
or modification upon committing to
pay the costs, mitigate the actions,
or undertake the action;

(4) The board has revoked the approval of the
plan or rescinded the agreement in
accordance with section 195D-21(d) or
195D-22(c); or

(5) Extraordinary new circumstances or
information indicate that failure to modify
the plan or agreement is likely to
appreciably reduce the likelihood of the
survival or recovery of any threatened or
endangered species in its natural
habitat. If additional mitigation measures
are subsequently deemed necessary to
provide for the conservation of a species
that was otherwise adequately covered
under the terms of a habitat conservation



plan, safe harbor agreement, or
incidental take license as a result of
extraordinary circumstances, the primary
obligation for executing mitigation
measures shall rest with the State, or the
federal government with its consent, and
not with the landowner.

(b) Entry by a landowner into a habitat
conservation plan or safe harbor agreement shall be
voluntary.

(c) The department may establish a landowner
contact and recognition program that:

(1) Contacts landowners who may have
threatened or endangered species or
their habitat on their land and that sends
information on the species or habitat in
question. If the landowner is willing, a
nonbinding memorandum of
understanding may be signed, which
states a general intention to protect the
species or habitat found on the land;

(2) If available, provides participating landowners
with a current supply of information on
the conservation of species and habitat
found on their land;

(3) On an annual basis, recognizes one or more
private landowners who have
demonstrated, through past and current
efforts, sound conservation practices
and principles on their land; and

(4) On an annual basis, awards a private
landowner participating in a habitat
conservation plan an "Outstanding
Participant of the Year" award.



(d) The department may establish a habitat
conservation technical assistance program to assist
landowners in developing, reviewing, or monitoring
habitat conservation plans by providing technical
assistance. The department may collect fees and
payment for costs incurred for use of the technical
assistance program in the development, review, or
monitoring of a specific habitat conservation plan.
Fees shall be charged at an hourly rate of $50. The
fees and payment for costs collected pursuant to this
subsection shall be deposited into the endangered
species trust fund established under section 195D-
31.

(e) Persons participating within voluntary
programs under this chapter may receive
consideration from the board to use adjacent public
lands for commercial nature tourism activities that
increase public education and support for
endangered species; provided that an agreed
percentage of the fees charged for nature tourism
activities shall be donated to the trust fund to
implement this chapter.

(f) The execution of habitat conservation plans
and safe harbor agreements under sections 195D-21
and 195D-22, respectively, shall, for the purposes of
providing incentives and assistance to landowners,
be deemed to be a public purpose and in the public
interest, and for the general welfare of the State. [L
1997, ¢ 380, pt of §2; am L 2011, ¢ 147, §3]
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