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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 27, 2017

Board of Land and Natural Resources GL S-5844
State of Hawaii
Honolulu, Hawaii Hawai’i

Authorize Chairperson to Execute “Landlord Waiver and Consent; Exhibit
A” Regarding Lessee’s Security Agreement with Access Point Financial,
Inc. to Facilitate Financing of Furniture, Fixtures and Equipment at Grand
Naniloa Hotel Hilo; General Lease No. S-5844, WHR LLC, Lessee;
Waiakea, South Hilo, Hawaii, Tax Map Keys: 3'/2-1-01:12 and 2-1-
05:13, 16, 17,27, 32, 46

LEGAL REFERENCE:

Chapter 171, HRS, including but not limited to sections 171-6, and -22; terms and
conditions of the subject Lease.

LOCATION:
Portion of Government lands situated at Waiakea, South Hilo, Hawaii, identified by Tax
Map Key: (3) 2-1-01:12 and 2-1-05:13, 16, 17, 27, 32, 46, as shown on the attached map
labeled Exhibit 1.

AREA:

68.926 acres (net area after exclusions), more or less.

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

CHARACTER OF USE:

Hotel and golf course purposes.
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TERM OF LEASE:

65 years, commencing on February 1, 2006 and expiring on January 31, 2071.

ANNUAL RENTAL:

$580,270.44 minimum base rent, or 2% of gross revenues, whichever is greater, due in
semi-annual payments.

REASON FOR REQUEST:

To facilitate financing of WHR LLC’s purchase or leasing of furniture, fixtures and
equipment for the Grand Naniloa Hotel Hilo.

BACKGROUND:

Mortgage Consent, Estoppel Certificate and Status of Hotel Renovations

At its meeting of May 22, 2015, under agenda Item D-6, as amended, the Board of Land
and Natural Resources consented to Lessee WHR LLC’s mortgage of the leasehold
interest in the subject property in the amount of up to $20,000,000 to finance the
renovation of the hotel, and approved the Board’s issuance of an Estoppel
Certificate/Forbearance Agreement (Estoppel Certificate) to facilitate the loan. The
Board amended the staff submittal to incorporate the following terms and conditions:

Approved as amended. The Board amended the recommendation section
of the staff submittal in the following manner: (a) approving the consent to
mortgage in an amount up to $20,000,000; (b) approving the Estoppel
Certificate/Forbearance Agreement in the form attached as Exhibit C to
the staff submittal; (c) requiring the lessee to provide to the Land Division
a copy of the lessee’s monthly or periodic loan draw requests (with
supporting documentation of costs incurred for work performed at the
Naniloa Hotel and golf course sites) to show the loan proceeds being used
for the construction of improvements or operations at the Naniloa Hotel
and golf course sites; and (d) amending recommendation number 2 by
requiring the completion of the Mauna Kea and Mauna Loa Towers by
March 31, 2016, and the Kilauea Tower by December 31, 2016.

The Board’s terms and conditions were, in turn, incorporated into the Estoppel Certificate
dated July 31, 2015. See Exhibit 2 attached. The Estoppel Certificate negotiated to
standstill the notices of default that had been issued under the lease due to the State and
Lessee receiving the County Notice of Violations (NOVs) in 2013 (discussed further
below). The Estoppel Certificate was drafted to include a provision at paragraph (6)
stating:

The Lessee, Lender and Lessor hereby agree that the Lessee’s failure to
satisfy the conditions contained in this Estoppel Certificate shall be a
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default on the part of Lessee to observe or perform a covenant and
condition contained in the Lease and Lender shall have the rights afforded
to it as set forth in Section 20 of the Lease.

This language was not mandated by the Board but, rather, was administratively added by
Land Division with the assistance of a deputy attorney general through negotiations with
Lessee. Lessee has not complied with the terms and conditions of the Estoppel
Certificate. Specifically, Lessee did not complete the Mauna Kea and Mauna Loa Tower
renovations by March 31, 2016, and did not complete the Kilauea Tower renovations by
December 31, 2016.

Lessee furnished a Soft and Hard Cost Requisition dated December 29, 2016 indicating
that Lessee has drawn down approximately $16,626,000 of the $20,000,000," and expects
to borrow at least another $1,900,000” for the project. See Exhibit 3 attached (column F
titled “Loan™).

According to Lessee, the total contract value of the hotel renovations is $19,977,000, paid
for in part by the loan proceeds referenced above and in part by Lessee’s own funds.
Based on review by staff of Land Division and Engineering Division and the
Department’s engineering consultants, Lessee has invested at least $10,000,000 of hard
construction costs (excluding planning, design, furniture, fixtures and equipment) in the
renovation of the property.

With respect to Lessee’s failure to meet the renovation schedule set forth by the Board,
staff can report that renovations to the lobby area were substantially complete as of
March 31, 2016. However, the lower level lobby area was not substantially complete
until approximately May 5, 2016. The Mauna Kea and the Mauna Loa Tower
renovations were not substantially completed until September 2016. Lessee published a
notice of completion for the renovation work on August 26 and September 2, 2016. To
date, Lessee has received certificates of occupancy for the hotel lobby, lower level lobby,
Crown Room, guest rooms in the Mauna Kea and Mauna Loa Towers, and a number of
commercial spaces in the hotel. On November 10, 2016, the hotel had a soft opening as
the Grand Naniloa Hotel Hilo - a Double Tree by Hilton. Attached as Exhibit 4 are
photographs taken in October 2016 showing the condition of various parts of the hotel.

A staff inspection on January 4, 2017 confirmed that the restaurant and Kilauea Tower
room renovations remained incomplete. See photographs attached as Exhibit 5. Lessee
had previously targeted March 31, 2016 for completion of the restaurant and December
31, 2016 for completion of the Kilauea Tower, but is now anticipating substantial
completion in January or February 2017.°

1 The Land Board authorized a loan and mortgage up to $20 million. Staff understands lender Hall Hilo,
LLC’s maximum loan amount to Lessee is $18.5 million.

2 Staff understands that any construction costs above the $1.9 million will be funded by the Lessee or its
principal.

3 Additionally, two areas of the hotel are cufrently not planned to be renovated. These are the Kilohana
Room on the top floor of the Mauna Kea Tower and the standalone Polynesian Room. Lessee reports that
it has an oversupply of event space at the hotel and cannot justify expending funds to renovate the



BLNR - Waiver and Consent

re GL No. S-5844

County of Hawaii Notice of Violations

Page 4

January 27, 2017

The Lessee has made considerable investments in the renovations and in curing the
County of Hawaii NOVs that had previously been issued for the property. Based on
recent communications with the County of Hawaii Department of Public Works, Building
Division, dated December 23, 2016, the County considers the NOVs for the hotel towers,
lobby, and restaurant (basically all improvements located makai of Banyan Drive) to be
technically resolved. The NOVs that remain unaddressed relate to the golf course on the
mauka side of Banyan Drive, including an unpermitted roof attachment to the golf cart
storage and electrical distribution for two outlets, and an unpermitted lean-to-roof
attachment to the maintenance building. Attached as Exhibit 6 is a copy of an October
10, 2016 letter from the Building Division to Lessee with an updated status of all NOVs
at the premises. Attached as Exhibit 7 is a copy of an email dated December 23, 2016
from David Yamamoto of the Building Division explaining the Building Division’s view
of the outstanding NOVs.

Mechanic’s Lien Applications

When Lessee published its notice of completion with respect to the hotel renovations, two
mechanic’s lien applications were filed against Lessee and other entities (including the
State) in the Circuit Court of the Third Circuit relating to renovation work performed:

Claimant Mechanic’s Lien No. | Date Filed | Amount

Lincoln Builders LLC | M.L. No. 16-1-0003 10/07/16 $754,743.00 plus reasonable
attorneys’ fees and costs, and
interest

Clifford Okinaga M.L. No. 16-1-0004 10/24/16 $75,501.40 plus reasonable

attorneys’ fees and costs, and
interest

The above lien applications have been referred to the Department of the Attorney General
(AQG) for handling. The AG relates that the lien application in the Lincoln Builders case
has not been officially served on the State yet. The lien application in the Okinaga case
has been served on the State, and a return date was set for December 8, 2016 in Judge
Nakamura’s courtroom. At the return date, a settlement conference was set for February
24, 2017 between Okinaga and Lessee’s general contractor (in which the State will not
participate). No probable cause hearing has been scheduled in the matter.

To date, neither of the applications has resulted in the attachment of a lien to Lessee’s
leasehold interest in the land. Accordingly, there is technically no default under the terms

Kilohana Room and Polynesian Room at this time. Similarly, no renovations have been made to the golf

course facilities.

4 There are still open permits for building, electrical and plumbing work for the hotel renovations, some
of which are intended to resolve NOVs. But because the correct permits have been pulled to remedy the
NOVs, the County views the NOVs as resolved for its purposes.
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of the lease resulting from the filing of the applications.’

Furthermore, Lessee secured lien waivers from a large number of subcontractors on the
project. Attached as Exhibit 8 is a copy of the department’s engineering consultant’s
review of the subcontractors’ invoices for work on the Kilauea and Naniloa towers,
including notations on those subcontractors who signed lien waivers.

REMARKS:

Lessee now intends to enter into a security agreement with Access Point Financial, Inc.
(APF) to facilitate the financing of furniture, fixtures and equipment (FF&E) for the
hotel. Attached as Exhibit 9 is the “Landlord Waiver and Consent; Exhibit A” relating to
this transaction that Lessee has presented to staff. According to this document, Lessee
may grant a security interest to APF in Lessee’s now owned or hereafter acquired FF&E
and proceeds thereof. APF and Lessee may also enter into financing leases under which
APF will finance Lessee’s purchase of FF&E initially titled in APF’s name. As part of
the Landlord Waiver and Consent, Lessee and APF are requesting that the Board
subordinate and waive any rights, interest or liens which it may have in the FF&E.

General Lease No. S-5844 provides in relevant part as follows:

19.  Lessor's lien. The Lessor shall have a lien on all the buildings and
improvements placed on the premises by the Lessee, on all property kept
or used on the premises, whether the same is exempt from execution or not
and on the rents of all improvements and buildings located on the premises
for all Lessor's costs, attorney's fees, rent reserved, for all taxes and
assessments paid by the Lessor on behalf of the Lessee, and for the
payment of all money provided in this lease to be paid by the Lessee, and
this lien shall continue until the amounts due are paid.

Accordingly, by executing the Landlord Waiver and Consent, the Board would be
subordinating and waiving any rights, interest or liens it may have in the FF&E and their
proceeds, replacements and accessions, including any rights it has under paragraph 19 of
the lease. Staff views Lessee’s and APF’s request as commercially reasonable and has no
objection to it. APF needs to ensure that its security interest in the FF&E has priority in
order for it to finance FF&E to be used in the hotel. Although Lessee is behind schedule
in completing the hotel renovations and in technical default of the Estoppel Certificate,
Lessee has made substantial progress on the renovations and the nature of the default
does not warrant a denial of the present request in staff’s view.

Lessee has provided a proposed exhibit to the security agreement showing the types of
FF&E it covers and specifying that the amount financed will not exceed $2,000,000. See
Exhibit 10 attached. Staff is recommending that the exhibit and maximum amount of
financing be made a part of the security agreement.

5 With no lien attached, the unresolved mechanic’s lien applications are like any other unsecured claim a
vendor may have against one of the State’s lessees for non-payment for goods or services.
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The Lessee is current with the lease rent, insurance and performance bond.® As discussed
above, there are several outstanding violations with the County of Hawaii Department of
Public Works, Building Division, from the previous lessee that have been either corrected
or are currently being resolved to the satisfaction of the County building inspectors and
the State.

RECOMMENDATION: That the Board:

1. Authorize the Chairperson to execute the “Landlord Waiver and Consent; Exhibit A”
substantially in the form of Exhibit 9 attached hereto, but incorporating the
itemization set forth in Exhibit 10 and establishing the maximum amount financed at
$2,000,000, under the terms and conditions cited above, which are by this reference
incorporated herein, and further subject to the following:

a. Review and approval by the Department of the Attorney General; and

b. Such other terms and conditions as may be prescribed by the Chairperson to
best serve the interests of the State.

Re]spectfully Submitted,
Kevin E. Mooré / /7

Assistant Administrator

APPROVED FOR SUBMITTAL.:

%ce QDo

Suzamaé D. Case, Cha\l'rpersc;l

6 On September 15, 2016, a notice of default was issued for non-payment of rent. However, Lessee cured
the default and the notice of default was rescinded on December 20, 2016.
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Estoppel Certificate

LAND COURT SYSTEM REGULAR SYSTEM

Return by Mail ( ) Pickup ( To:

Total Number of Pages:

Tax Map Key Nos. (3)2-1-005-
013,016,017,027,032,046 and (3)
2-1-001-012

ESTOPPEL CERTIFICATE

KNOW ALL MEN BY THESE PRESENTS:

That, as of this I/ day of Jily , 2015 (the
wEffective Date”), the STATE OF HAWAII, by its Board of Land and
Natural Resources, hereinafter referred to as the "Lessox,"
certifies to HALL HILO, LLC, a Texas limited liability company,
whose address is 6801 Gaylord Parkway, Suite 100, Frisco, Texas
75034, as “Lender,” that to the best of Lessor's knowledge:

(1) The Lessor has leased to WHR LLC, a Hawaii
limited liability company (hereinafter "Lessee"), as successor
in interest to Hawaii Outdoor Tours, Inc., pursuant to that
certain Quitclaim Assignment and Assumption of Ground Lease,
executed by David Farmer, duly appointed Trustee of the
Bankruptcy Estate of Hawaii Outdoor Tours, Inc., in the United
States Bankruptcy Court for the District of Hawaii in that
certain proceeding entitled "In re Hawaii Outdoor Tours, Inc."
designated as Case No. 12-02279 (Chapter 11), the premises

29953/3/20997265.10 1
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described in General Lease No. S-5844 dated January 20, 2006
(the “Lease”), on file in the Land Division, Department of Land
and Natural Resources of the State of Hawaii;

(2) As of the Effective Date, the following are the
defaults that exist under the Lease:

a. The Lessee has failed to complete
renovations of all facilities to applicable building codes, the
Americans With Disabilities Act, 'and to a standard expected by
the State or required by the Lease collectively, the “Required
Renovations”). Presently, the Required Renovations in respect
of the Mauna Kea and Mauna Loa Towers are described in (i) Plans
and specifications submitted by the Lessee and approved by the
Lessor at the November 14 2014 Land Board meeting, Item D-5,
(ii) Plans and specifications submitted by the Lessee and
approved by the Lessor at the March 13, 2015 Land Board meeting,
Item D-10 and (iii) the Construction schedule submitted by the
Lessee, modified by the Lessor and approved at the May 22, 2015
Land Board meeting, Item D-6. The Lessee shall complete the
Required Renovations to the Mauna Kea and Mauna Loa Towers no
later than March 31, 2016. The Required Renovations in respect
of the Kilauea Tower shall be described in plans and
specifications to be submitted by the Lessee to the Lessor
sufficiently in advance of construction in order to permit the
Lessee to complete the renovation of the Kilauea Tower no later
than December 31, 2016.

b. The Lessee hag failed to provide
satisfactory evidence that all Notices of Violation issued by
the County of Hawaii have been cured to the satisfaction of the
County of Hawaii, such as those notices issued against the
property demised by the Lease (collectively, the “County NOVs") .
All County NOVs that are outstanding as of the Effective Date
are more particularly outlined in that certain Letter dated May
11, 2015 from the County of Hawaii to the Lessee, attached
hereto as Exhibit A and incorporated herein by this reference
(the “County Standstill Letter”). Pursuant to the County
Standstill Letter, the County of Hawaii has agreed to refrain
from further enforcing the County NOVs during the specified cure
periods more particularly identified in the County Standstill
Letter.

(3) Except as set forth in Paragraph 2 above, as far
as Lessor ig aware, the Lessee is not in default in any respect
as of this date nor has any event occurred which with the
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