STATE OF HAWAI‘1
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawai‘i

October 27, 2017
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING: Conservation District Enforcement HA 17-36 Alleged Unauthorized Land
Uses Located in the Conservation District

BY: Simon Velaj

LANDOWNERSs: SM Investment Partners
State of Hawai‘i (submerged land)

LOCATION/ Punalu‘u Wharf, Ka‘u, island of Hawai‘i
Tax Map Key: (3) 9-6-001:002
SUBZONE: Resource

DESCRIPTION OF AREA (Exhibits A, B & C)

The subject area is located along the shoreline where the remnants of the historic Punalu‘u
‘Wharf exists within the ahupua‘a of Punalu‘u in the district of Ka‘u on the island of Hawai‘i.
The fast land and the submerged land where the alleged unauthorized activities took place lies
within the Conservation District Resource subzone.

Punalu‘u Beach Park is adjacent to the site. The near vicinity is utilized for camping, fishing,
recreation and reflection. Nearby traditional natural and cultural features included trails,
fishponds, freshwater springs, and the adjacent coastal Heiau(s)- Halelau and Mailekini [also
known as Punalu‘unui and Kane*ele‘ele] of which the former Punalu‘u Wharf encroaches upon.

ALLEGED UNAUTHORIZED LAND USES:

The following chronology discusses the alleged unauthorized land use and actions taken in
regards to the matter:

June 23, 2017- The Division of Conservation and Resource Enforcement (DOCARE) was
notified of alleged digging with a backhoe at the former Punalu‘u Wharf. A
site inspection was conducted on the same day by 2 DOCARE Officers.
According to their observation, “There had been recent excavation of rocks,
damage and destruction of the old wharf remains, along with some dirt that
was spread over rocks.” (Exhibits D, E & F)
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June 26,2017

June 28, 2017
June 30, 2017

July 3&5, 2017

July 7, 2017

July 19, 2017

Enforcement HA 17-36

Witness statement collected on that day indicated that the work was conducted
on the afternoon of June 22, 2017 and the person that conducted the work said
he would be returning the next morning at 7:00am. According to the DOCARE
report, the alleged did return the next day, “without the excavator and was
confronted by several locals and departed without doing any work.”

The alleged suspect had been identified as Simon Velaj. A license agreement,
made effective April 24, 2017, by and between landowner, S M Investment
Partners and Velaj’s Hang Loose Boat Tours, LLC was terminated on this day
[6-23-17]. (Exhibit G)

Staff from the Historic Preservation Division conducted a site inspection of the
site. According to their observation, there was “clear evidence that heavy
equipment had...impacted portions of the remnants of the Punalu‘u Wharf.”

A community meeting was held regarding this matter at the Na‘alehu
Community Center, Ka‘u, Hawai‘i at 5:30pm. At the meeting, Mr. Velaj
apologized to those in attendance and stated he made a mistake.

A Notice of Alleged Violation was issued to Mr. Velaj by the Department.
(Exhibit H)

Correspondences between the Office of Conservation and Coastal Lands
(OCCL) and the Landowner were exchanged in regards to mitigating the site to
remove dirt and fill material very near the shoreline. (Exhibit I)

A DOCARE Officer interviewed Mr. Velaj after advising him of his rights. A
written statement prepared by Mr. Velaj was submitted at this time. (Exhibit J)
According to the DOCARE report, Mr. Velaj stated the following:

e He only did excavation on Thursday 06-22-2017 between the hours of
1400-1800
He was only conducting clean-up activities

e All the dirt that was spread was from the same area, he pushed it
seaward as he cleaned the area
He had no intention to make a new boat ramp
The back hoe was a rental and was transported to the area

e His intent was to make the area safer for the public and for his
planned tours of the ocean areas of the national park and lava flow
areas

Mr. Velaj also surrendered his Division of Boating and Ocean Recreation
(DOBOR) Commercial Use-Operational Area Use Permit on this day (Exhibit

K).

A DOCARE Officer, County of Hawai‘i Planning Staff and OCCL Staff were
on site to monitor the removal of dirt and fill material near the shoreline by Mr.
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Velaj and his associates. Staff inspected the area and noted two dirt piles, the
pulverized remains of a former concrete feature on fast lands and the alteration
of an existing structure in the water. Staff noted one particular turtle foraging
near the concrete features on submerged land very near where the alleged
activities took place. Staff did not observe any telling features to approximate
the highest wash of the waves in this shoreline area.

Staff observed the launching and retrieving of boats at the private boat ramp
located about 110-feet mauka of the affected area. Due to the small size
[approximately 35° x 25°] and complexity to launch and retrieve boats, it is
staff’s opinion the launch ramp may be substandard to accommodate a 34-foot
commercial passenger cabin motorboat with a 24 passenger capacity as was
proposed and authorized for Mr. Velaj. (Exhibit L)

After 5 hours of shoveling and vacuuming the affected area where the dirt and
fill material was introduced, the work was completed to OCCL’s staff
satisfaction. (Exhibit M&N)

RESOLUTION OF UNAUTHORIZED LAND USES:

Conservation District

The Hawai‘i Revised Statutes (HRS), Chapter 183C, and the Hawai‘i Adrmmstratlve Rules
(HAR), Chapter 13-5, regulate land uses in the Conservation District by identifying land uses
that may be allowed by Conservation District Use Permit (CDUP). §13-5-2, HAR defines “land

use” as:

(1)  The placement or erection of any solid material on land if that material remains on the
land more than thirty days, or which causes a permanent change in the land area on
which it occurs;

(2)  The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

(3)  The subdivision of land; or

4 The construction, reconstruction, demolition, or alteration of any structure, building, or
facility on land.

Site inspections conducted by Departmental staff of DOCARE, SHPD & OCCL and
photographic evidence clearly concludes land and features that lies within the Conservation
District had been severely disturbed.

HRS, §183C-7 Penalty for violation notes (a) The department shall prescribe administrative
procedures as it deems necessary for the enforcement of this chapter and (b) Any person
violating this chapter or any rule adopted in accordance with this chapter shall be fined not more
than $15,000 per violation in addition to administrative costs, costs associated with land or
habitat restoration, and damages to public land or natural resources, or any combination thereof.
After written or verbal notification from the department, willful violation of this chapter or any
rule adopted in accordance with this chapter may incur and additional fine of up to $15,000 per
day per violation for each day in which the violation persists.
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The board may set, charge, and collect the fine based on the value of the natural resource that is
damaged, the market value of the natural resource damaged, and any other factor it deems
appropriate, such as the loss of the natural resource to its natural habitat and environment and the
cost of restoration or replacement. The remedies provided for in this subsection are cumulative
and in addition to any other remedies allowed by law.

It is unclear why the use of heavy equipment was necessary to ‘clean-up’ the shoreline as Mr.
Velaj has stated; why historic features immediately offshore and onshore were damaged and
destroyed respectively in the process and why rocks and boulders put in place at that particular
location to prevent ocean surge and water run up were disturbed. The boat ramp that Mr. Velaj
was authorized to use is over 100-feet away from the area affected.

Staff has assessed the closest identified land use that the unauthorized action appears to be is
under HAR, §13-5-24 R-5 Marine Construction (D-1) Dredging, filling, or construction on
submerged lands, including construction of harbors, piers, marinas and artificial reefs.

Pursuant to HAR, §13-5-6 Penalty. (a) Any person, firm, government agency, or corporation
violating any of the provision of Chapter 13-5 or permits issued pursuant thereto shall be
punished as provided in chapter 183C, HRS; and (f) for the purposes of providing guidance in
the assessment of administrative sanctions and promoting consistency within the department,
there shall be adopted by the board an administrative sanctions schedule (Exhibit O).

Based on the Conservation District Violation Penalties Schedule Guidelines and Assessment
of Damages to Public Land or Natural Resources the unauthorized land use is considered a
“Major” unauthorized land use since the closest identified land use appears to require a Board
permit. This violation follows a penalty range of $10,000 to $15,000.

The unauthorized land use occurred in the Conservation District without approval and therefore
allegedly violated the above referenced chapters and rules.

DISCUSSION

During the monitoring of the removal of the dirt and fill material on July 19, 2017, staff
discussed matters with Mr. Velaj. It was apparent to staff that Mr. Velaj believed he had secured
the proper authorizations by obtaining a lease with the landowner and obtaining a commercial
permit for ocean recreation from DOBOR.

Mr. Velaj had stated that he wanted to clean the area and make it safe for the community and
guests. His lease has been terminated by the landowner and he surrendered his DOBOR permit.
At this time, it appears Mr. Velaj no longer desires to utilize the private Punalu‘u boat launch
ramp. Staff notes, Mr. Velaj was diligent and cooperative in removing the dirt and fill material.
He has acknowledged that he made a mistake.

While this recommendation proposes resolution for unauthorized land uses within the
Conservation District pursuant to HRS, Chapter 183C and HAR, Chapter 13-5, there are other
Federal, State and Hawai‘i County laws that may be applied to regulate and enforce upon the
unauthorized activities that took place on the afternoon of June 22, 2017.
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FINDINGS

1. That Mr. Velaj did in fact cause:
e The grading and disturbance of land;
e The demolition and alteration of existing structures; and
e A permanent change in the land.

2. That the unauthorized land uses occurred within the State L.and Use Conservation District
upon fast and submerged lands within the Resource Subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to HRS, §183C-7, the Board of Land and Natural Resources finds Mr. Simon
Velaj in violation of HAR, §13-5-24, and is subject to the following:

1. Mr. Velgj is fined $15,000 for violating the provisions of HAR, §13-5-24 for the grading,
disturbance of land, demolition and alteration of existing structures and causing a
permanent change in land within the Conservation District, Resource subzone prior to
obtaining the appropriate approvals within the Conservation District;

2. Mr. Velaj is fined an additional $2,000.00 for administrative costs associated with the
subject violations; .

3. Mr. Velaj shall pay all designated fines and administrative costs that totals $17,000
within 90 days of the date of this Board’s action;

4. Mr. Velaj shall comply with all applicable statutes, ordinances, rules, and regulations of
the Federal, State and County governments;

5. That in the event of failure of Mr. Velaj to comply with any order herein, Mr. Velaj shall
be fined an additional $1,000 per day until the order is complied with; and

6. That in the event of failure of Mr. Velaj to comply with any order herein, this matter shall
be turned over to the Attorney General for disposition, including all administrative costs.

Respectfully submitted,
K. Tiger Mills, Staff Planner

Office of Conservation and Coastal Lands
Approved for submittal:

% ( é@ (e
Suz D. Case, Chairperson

Board of Land and Natural Resources
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http://www.bigislandvideonews.com

The Ka'a Calendar a1 12:21 Al Links to this post 2% [Nl ®

Tuesitay, June 27, 2017

Ka u News Briels Tuesday, June 27, 2017

Gary Tomondon caught this image of the tour boat owner trying to create a bigger ramp for his
Hang Looss iava boat operations at Punaiu‘u.

http://kaunewsbriefs.blogspot.com/2017/06/

EXHIBIT D
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S M INVESTMENT PARTNERS
680 Iwilei Road, Suite 700
Honolulu, Hawali 96817
Telephone (808) 523-7750 0 Facsimile (808) 522-7866

June 23, 2017

Mr. Simon Velaj

Hang Loose Boat Tours, LLC
75-5707 Alii Drive
Kailua-Kona, Hi 96740

-Re: License Agreement

Dear Simon;

This is to provide notice that the License Agreement between S M investment Partners and Hang Loose
Boat Tours, LLC dated April 26, 2017 is cancelled effective immediately.

Section 5 of the Agreement states in part that Licensee shall:

o Comply with all applicable federal, state, county and local laws, statutes, ordinances,
regulations, Covenants, Conditions, Restrictions applicable to the Premises

* Be solely responsible for obtaining all necessary permits, licenses and authorizations required
to undertake the Permitted Activities

We have received information from members of the community including a city council member that
rocks at the shoreline have been moved and trees have also been removed. You stated that you were
in the process of leveling some pillars at the boat ramp. These activities not only require Landlord
approval, but require permits from the state and/or county government. We did not authorize you to
conduct any activities as described above nor can we condone this type of unlawful behavior, thus we
have no option but to cancel your License Agreement due to your non-compliance.

ly yours,

ROX PFUN

Cc: Maile David
Guy Enriques

EXHIBIT G
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT (“Agreement”) is made effective this ZYy day of
April, 2017 (the “Effectwe Datc”) by and between S M Investment Partners, a Hawaii limited
partnership (“Ltcensor”) and Hang Loose Boat 'l‘ours, LLC, a Hawaii limited lability
company ( “Licensee™). _,1censor and Licensee may each be referred o in this Agreement as a
“Party”, or collectlvely as the “Partxes” -

RECITALS

WHEREAS, ‘Licensor owns the real property and improvements thereon, including the
golf course commonly ] k W as Sea Mountain Golf Course (the “Golf Course™), laca ted on the |
island of Hawaii and identified by TMK 9-6-01 02 (the “Parcel”); and

. WHEREAS, Licensee desires to use a portion of the Parcel for the purposes of parkmg
and launching Licensee’s yvessel used to conduct lava viewing ocean tours.

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein -
contained and other good and valuable consideration, the recenpt and sufficiency of which are
hereby acknowledged, the Parties agree as follows:

L Grant of License. Licensor hereby grants to Licensee a femporary, revocable license

(the “Revocable License™) to use a portion of the Parcel (the “Premiges™) as described below in
subsections 1.A and 1.B, and further described in Exhibit A, as attached hereto and hereby

incorporated by referenc,
A. Parking Lot of approximately.10,873 square feet '
B, Boat ramp, approximatel); 35 x 25’

2. i{evocable License.

A. Use. Licensee shall use the Premises solely for the following purposes (the
“Permitted Activities”) and for no other purposes whatsoever without Licensor’s prior written

approval:

i. Parking: Parking for Licensee’s customers, parking for Licensee’s trailer
and boat, and storage for Licens ee’s trailer and boat.

i, Boat ramp: Use of the boat ramp for passengers to embark and dlsembark
Licensee’s vessel.

B.  Non-Exclusive use. The Parties dcknowledge and agree that the Revocable
License is non-exclusive, and riothing herein shall be construed to grant Licensee exclusive
access to the Premises or any portion thereof.

:-l-
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. Date without Licens

C. No Tenancy Established. The Parties acknowledge and agreeth at the Revocable
License is not a lease, and nothmg in this Agreement shall create a tenancy between Licensor

and Licensee with regard to the Préinises.

3. Term. The term of this Agreement (the “Term”) shall commence as of May 22, 2017
(the “Commencement ‘ atga”) and expxre May 31, 2018 (the “Expiration Date™) unless earlier
revoked by Llcensor Notwithstandmg the foregoing, in the event Licénsee does not provide
THIRTY (30) days W | fioticé prior to the Expiration Date, the Term shall continue on &
month-to-month bas he event Licensee shall fail to vacate the Premises by the Exp:ratxon
pnor wntten consent, Licensee acknowledges and agrees that it shall (i)
lose its status as a ee and ‘bécome a trespasser subject to eviction, and (i) defend,

indemnify and hold ] ‘(ss Licerisor for any claim, loss, damage or other expense, including
but not linited to loss of busiriess revenue.

4. License Fee. Licensce shall pay Licensor the sum of THREE THOUSAND SEVEN
HUNDRED DOLLARS ($3 700) (the “License Fee”) per month, plus Hawaii’s General Excise
Tax (“GET™) for he Revocable License.

A.  Submission of Payments. Licensee shall pay.the License Fee to Licensor,
without notice, on a monthly basis and pursuant to the below payee and location.

Checks are payable to; S M Investment Partners
At following address: 680 Iwilei Road, Suite #700
Honolulu, HI 96817

B. Payment Due Date/Late Payment. The License Fee shall be due and payable
before the FIRST (1¥) calendar day of each month during the Term, In the event any License
Fee is received by Licensor after the FIFTH (5") calendar day of any month during the Term, the
License Fee shall be subject to a late charge of $50.00 plus interest at the rate of ONE AND
ONE HALF PERCENT (1.5%) per ‘month, or the highest rate permitted by law in the State of

Hawaii.

: L. First Month’s License Fee/Secungz Deposit. Upon execution of this
Agreement, Licensee shall pay Licensor the sum of SEVEN THOUSAND SEVEN HUNDRED

EIGHT AND 36/100 DOLLARS ($7,708.36), which represents the first month’s License Fee, 2
security de Posxt (the “Dep051t”) equal to ONE (1) month of the License Feg and a,pphcable GET.
The Deposit shall be given to Licensor as security for the performance of Licensee’s obligations
under this Agreement. The Deposit shall not be used as payment for any monthly Licetse Fee,
including the last month of the Term. The Deposit shall not earn interest and Licensor shall
retain the right to commingle the Deposit with other funds. Licensor may deduct any sums
necessary (collectxvcly, the “Deposit Deductmns") from the Deposit for the ‘cost of (i) uncured
damages, repairs and cleaning to the Premises, (n) fees and fines incurred: and unpaxd as a result
of License¢’s use of the Premlses, and (iii) any other costs associated with Licensees use of the

Premises. The Parties acknowledge and agree that any Deposit Deductions shall be calculated

and Jmplemented in Licensor’s sole dxscretxon, and shall not be offset against any insurance
proceeds that Licensor collects, Any balance of the Deposn not required to cover the Deposit
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Deductions shall be returned to Licensee within THIRTY (30) days following the later of the
Expiration Date or Licensee’s vacation of the Premises. In the event the Deposit is insufficient
to cover the Deposit Deductions, Licensor shall send Licensee an invoice that shall be due and
payable vntilm TEN (10) days of dispatch. The Deposit shall be adjusted from time to time to

equal the current monthly License Fee .

5. Licensee’s Representations and Wa rranties. As a material term to this Agreement,
Licensee hereby represents and wairants the following to Licensor (collectively, “Licensee’s
Reps and Warranties”):

A.  Licensee shall comply with all applicable federal, state, county and local
laws, statutes, ordinances, regulations, and Covenants, Conditions and Restrictions applicable to
the Prcmlscs (collecuvely, “Laws”).

B. Licensee shall comply with all rules, regulations and reasonable requests
made by Licensor personnel of the Golf Course.

C. Licensee shall not store any property outside of the Premises.

D. Licensee shall not distribute any advcrtising, political or other handbills

outside of the Premises. ‘
Y.

E. Licensee shall proyide prompt written notice to Licensor of ‘any accident,
injury or property damage occurring on or about the Premises.

F. Licensee shall prevent accumulation of refuse on or about the Premises,
and ensure that refuse is placed in proper receptacles until collected.

G. Licensee .sg;a]l maintain the Premises in a clean, orderly and sanitary
condition at all times during the Term,

H. Licensee shall refrain from placmg any signage on or about the Premises

-without Licensor’s prior wntten consent.

I Licénsee shall be solely responsible for obtaining all necessary permits,
licenses and authorizations requnred to undertake the Perm1tted Activities.

3, Licerisee shall not undertake repair or maintenance activities on the

‘Premises, but shall be unde a contmumg duity to: 6] 1mmed1ately notify Licensor of any por tion

of the Premises which may iequuc repair; and (ii) refrain from using any portion of the Premises
which may require repair until Licénsor has provided writien consent. Notwithstanding,
Licensee shall nat be entitled to any offset or deduction of the License Feg, unless otherwise

agreed by the Parties in writing.
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Licensee’s failire 1o comply with any of Licensee’s Reps and Warranties shall be
deemed an ‘event of ﬂgfault? result in imiediate revocation of the Révocable License, and

Licensee shall forfeit il License Fees and the Deposit,

oility. LICENSEE EXPRESSLY ACCEPTS FULL
‘WELFARE OF ALL INDIVIDUALS AND PROPERTY AND
, ) EQ CES I’QRESEEABLE OR UNFOR E, ASSOC y
TS USE OF THE PREMISES AND HEREBY ACCEPTS THE PREM .Es N IT’S “AS 18,
WHERE IS, WITH ALL FAULTS” CONDITION. LICENSEE HEREBY RELEASES

LICENSOR FROM ALL LIABIIJTY WHATSOEVER, ANZD_ UNDERSTANDS AND
R INJURY TO ANY ;PERSON OR

MiéchDUCT

LICENSEE HEREBY AGREES TO DEFEND, INDEMNIFY AND HOLD
ALESS | LICENSOR FROM ANY AND ALL CLA,IMS LOSSES, COSTS_ KNOWN OR

WHATSOEVER,"INCLUDNG ATTORNEY’S FEES ARISING FROM ANY ACTIVITY |,
PERMITTED OR SUFFERED ON OR ABOUT THE PREMISES. :

WITH REGARD

LICENSOR MAKES NO REPRESENTA'I'IONS OR W,' RRA

LICENSEE S IN’I"ENDED USE IT BEING UNDERSTOOD THAT LICENSEE SHALL BE

UNDER A DUTY TO INSPECT AND MAKE SAFE THE PREMISES PRIOR TO
PERFO.. ) ) ACTIVITIES. IFL‘ICENSOR MAKES 'E.QUIPMENT OR

MACHINERY AVAILABLE FOR LICENSEE INCLUDING BUT NOT LIMITED TO ANY
DOCK‘S LICENSEE SHALL INSPECT AND BE UNDER A DUTY TO MAKE SAFE ALL

SAID DOCKS 'EQU]PMENT AND MACHINERY PRIOR TO USE.

THIS SECTION ‘5 SHALL SURVIVE ANY TERMINATION, REVOCATION OR
EXPIRATION OF THIS AGREEMENT.

6. I_n_suranc_e LICCIISGC shall, durmg the entire Tcrm and any extension thereof, keep in full
force and effect the below pohcles of insurance- (collcctwcly, the “Insirance Policies’ ’) with an
insuranée Company or companies qualified to do business in the state of Hawaii and in forms
sausfactory to Licensor. All Insurance Policies shall contain a provision in the policy and
certificate of insurance spet;lﬁca!ly nammg Licensor and its affiliated companles as additional

’ msureds, and include ‘an endotsement prpwdmg that the yphcles shal! not be canceled, allowed

to éxpire by non-renewal or modified without THIRTY (30) days written riotice to L:censor ptior

1o ‘the effective da!;e &f the prop £ai llation, non-renewal ‘or modification. Prior 1o the

Commencement Date, Licensee shall deposit with Licensor current certificatés of all Insurance

. Pohc;es in a form and content acceptable to Licensor.

A.  Commercial General Liability with minimum coverage of TWO MILLION
DOLLARS ($2,000,000) pér occuirence for bodﬂy injury and property darmage, insuring against

4
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all cJéums, dcmands or actlons ansgxg out of or in Jconnectl on w:th occurrcnges within the whole
of the P;emlses and adJaccnt exterior walkways of dnvcways cgvermg the isg, occupancy or
mg:nwnmcc of the Prem;scs and all operatxons of Licensee, the condmon of thé Premisés, the
acts or omissions of Licensee and its agents in the Premises, and for habxlxt.tes assurried under

this Agreement.

B. Business. Automob:le Lzabl,hty ipsurance with minimum coyerage of TWO
MILLION DOLLARS ($2 00D, 000) for each occnirerice, including pwnéd and hired aytomobile

coverage.

C. Worker 'S Compensahon msurance offenng stalutory ‘coyerage and hm:ts as
required in the Statc of] Hawau for all of Lxcensec s employees an& independent cohtractors.

D. Umbre]la Trisurarice with mxmmum coverage of TWO MILLION DOLLARS
(82,000,000 in the aggregate, of such other minirum limit as Licensor réasonably requires,

7. Ind'em‘m'ﬁ"cation License¢ hereby agrees that it shall defend, inderpnify and hold

harnless Licq:nsor ahd’Llcensor 'S a’fﬁhated cntmcs, ;hrcctors ofﬁcers, attorncys, accountams i
agenfs :gpresentatw&c employe.cs and their rt:specuVe heu's successérs and assigns from and
against any tlairm, demand, loss, expense (mcludmg attomey s fees), c}nmagc and othér cost
whatsogver resultmg from: (i) any damagc fo property or person ‘occurring on or about the
Premlses (u) any blf:ach of, or failure to pcrform, any of Licensee’s chs and Warrantles »and
(m) aty bieach of; or failure to perform, any coveriant or obhgatxon of Licensee containgd in thls

Agreenient.
8 Licensor’s Aecess to the Premises. The Parties acknowledge and agree that Licensor

and Licensof’s authorized agetits shall ‘be permitted to eniter the Premises at all times during the
Term to jaspect the Preniises afid ensure that Licensee is in compliance with the terms of this

Agréement.

9 Deétault-and ‘Remedles Tl;\e oéeurrence of any of the followmg events shall constitute -

an event Of default on the part of Licensee (collectively, the “Events of Defauilt”):
A,  Failute to timely pay any amourit due under .t.h!.s Agreement;
B.  Using the Preritises for any activity other than the Perritted Activities;

C. Engagmg in any actmty on the Premises or allowing any: actxwty to occur on the
Premises that is llegal, distasteful, or disniptive;

D.  Violating any Law;

E. f‘zuhng to comply with any requests pertaining to the Premises made by Licensor

and jts authorized Jdgents;

F.  Failure to comply with any of Licensée’s Reps and Wairanties; and
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G. Failure to comply with any of the terms, conditions and covenants of this
Agreement.

If Licenseée shall engage in any Event of Default, Licensor shall have the optnon to
nnmedxately ;cvoke the Revocable License, évict Licensee, retain all License Fees and the ]

Deposit, and piirstié aily ; and all claims available at law andin equity.

10. Return_ of ¢ Premises and Prog_gjy_ Upon the explrauon or termination of this
Agreemen’t Li er;s'ee shal[ surrender the ‘Premises to Licensor in the same condition when
receivad by Licensee, teasonable wear and tear incident to proper use of stich _property excepted.

1I. No -'Tra_nsfer or Assignment. This Revocable License is persoﬁal to Licensee and shall
not be assigned in whole or in part, nior shall any rights or prwxleges granf ed in this Agreenient
be sold, transfcrred or ass1gned without the ) prior, express, and writtén consént of Licensot. For
purposes of this Agreemerit, any mierger, sale of majority stock owncrshlp or other
reofgamzation shall be deenied an "assxgnment” on the part of Licensee. Otherwise this
Agreemént shall be binding upon and dnure to the benefit of the parties bereto and their

- respective heirs, representatives, successors and pemmnitted assigns.

12.  Governing Law. Itis agréed that this Agreement shall be governed by, construed, and
enforced in accordance with the laws of the State of Hawaii.

13.  Notices. Any notice provided for-or conceming this Agreemént shall be in writing and 4
be deemed sufﬁcwntly given when seit by ermail, certified or rcglstered miail if sent to the
respective address of each party as set as follows:

L}

Licensor: ~ Licensee:

S M Investment Partnets Hang Loose Boat Tours, LLC
680 Iwilej Road, #700 75-5707 Alii Drive
Honolulu, HI 96817 Kailua-Kona, HI 96740

Tel: 808-539-9471 Tel: 808-345-4262

14, No Waiver. The failure of crther party to this Agreement to insist upon the performance
of any of its terms and cond1t1ons, or the waiver of any breach of any of the terms and
condltlons of this Agreement, shall not be construed as thereafter waiving any such terms and
conditions, bur they shall continue arid remain in full force and gffect as if no farbearance or

waiver had occiirred.

15.  Entire Agreement. This Agreement, together with any exhibits and the related written
agleemems spec1ﬁcally referred to herein, represents the only agreemcni among the Parties
conceérning the subject matter hereof and supersedes all prior agreements whether written or oral,

relating thereto.



atlc ffeement. Any modification of ‘this Apréeimient pr additional
esl by f:iﬂncx Pmy in connéction with this Agrecment shall be binding only if

ob]xganon' BSsu
evidenced i m a wrmpg signed by gach Party or an authorizéd representative of each Pary.

'.'j; erparts.  This Asrebment may be executed in counterparts and by different
dy AC"@D* Pbunmm& with the same effect aé if the signatures thereto were on the
nt §hall be Eﬁ'eqhve and bmdmg upon all Parhes hereto when all .

Parties riia;r-é 'Bieéuted a cb"untel;pad o‘i‘ this Agreement, -

of the Paities. The gxecution and Pperformance of this Agreement, and the

cxcrcgse DT ,any ,r;ghts 1;_ _"'_f“‘,"","er are ,not ;menddl, and shall not be construed o redte 2

19, J‘Ollﬁh“llCﬁ n. Almbugh this Agreement may have beén drafted by counsel for ong of the
Parties hefeto, this Agreeinent has been subject 1o pegotiation afid modification prior to final
execiition and, accordmg!y, is not o bc consirueﬂ for or agamst gither Party but is to be
goustruc;d as if mutually drawn -according to the general itgnoi' of the ]anguage The Parties
hezeby acknowledge that each is reprc‘sented by legal counsel in connection with the Agreement,

or each has knowmgly waived their 1ight to do s0.

20, Severabil_j' L 1 any provision of this Agreement is held to be illegal, invalid or
unenforéeable ugacr present or futare laws, such pro\nswn shall be mlly severablc and ‘ﬂ:

Agregpient shall be construed and etiforced as if such illegal, mval;d or Upenforceablc prowsxoﬁ
had néver constituted a part hereof, atd the reniaining provisions shall remain in full force and
affect and shall not be affected by the dllegal, invalid or unenforceable provision pr by its
severance thexefrom. Furtherinore, in lied of such illegal, jfvalid or unénforceable provision
there shall be added automancally as part of this Agreement a legal, valid and enforceable
provision s similar jn terns to the illega.\, invalid of wnenforceable provision a5 may be

possible.

21.  Singulary Jural. Any words or terms used herein in the smgular shall be dccmed to
include the plural when applicable and vice VErsa.

ISignature page follows]
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IN WITNESS ‘WHEREQF the parties to this Agreement have executed same as of the
date first above written.

Licensor:

S M INVESTMENT PARTNERS
Dba Sea Mountam Golf Course
By S M Investment, Inc,

Its General Partner

Its Presxdcnt

Licensee:

HANG LOOSE BOAT TOURS, LLC

Its Membcr
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SUZANNE D, CASE
CHAIRPERSON
ULANDANDNA‘I‘UM!ESG.'!CLQ
COMMISSION /N WATER RESOURCE MANAGEMFY
KEKOAKALUHNIA

m‘rm PE
DEATTY DIRECTOR - WA

AGQUATIC RESOURCES
mms»mmmm
BUREAU OF

CONSER'
~ONSERVATION AND RESOUR|

STATE OF HAWAII PoRESTEY AND UL DLE
DEPARTMENT OF LAND AND NATURAL RESOURCES oo S G OO

LD
POST OFFICE BOX 621 SIATEFAKKS
HONOLULU, HAWAIl 96809

REF:0CCL:TM ENF.: HA 17-36
JUN 28 2017

NOTICE OF ALLEGED VIOLATION

CERTIFIED MAIL RETURN RECEIPT
7014 2120 0003 1908 2345

Simon Velaj

Hang Loose Boat Tours, LLC

75-5707 Ali‘i Drive

Kailua-Kona, HI 96740

SUBJECT: Alleged Unauthorized Alteration of Historic Properties and Unauthorized Land
Use Within the Conservation District Located at Punalu‘u Wharf, Ka‘u, Hawai‘i,
TMK: (3) 9-6-001:002

Dear Mr. Velaj:

NOTICE IS HEREBY GIVEN you may be in violation of the Hawaii Revised Statutes (HRS).
Chapter 6E, Historic Preservation and Hawaii Administrative Rules (HAR) 13-5, providing for
land uses within the Conservation District, enacted pursuant to HRS, Chapter 183C.

A site inspection conducted on June 26, 2017, revealed remnants of the historic Punalu‘u Wharf
have been impacted allegedly with heavy equipment, and significant ground disturbance has
occurred with the State Land Use Conservation District;

The Department of Land and Natural Resources (DLNR) has determined that:

HISTORIC PRESERVATION

Pursuant to HRS, §6E-11(c) It shall be a civil and administrative violation for any person to take,
appropriate, excavate, injure, destroy, or alter any historic property or burial site during the
course of land development or land alteration activities to which HRS, §6E-42 applies, without
obtaining the required approvals.

Pursuant to HRS, 6E-11(f), Any person who violates this section shall be fined not more than
$10,000 for each separate violation. If the violator directly or indirectly has caused the loss of,
or damage to, any historic property or burial site, the violator shall be fined an additional amount
determined by the court or an administrative adjudicative authority to be equivalent to the value

EXHIBIT H



Simon Velaj ENF: HA 17-36
Hang Loose Boat Tours, LLC

of the lost or damaged historic property or burial site. Each day of continued violation of this
provision shall constitute a distinct and separate violation for which the violator may be
punished. Equipment used by a violator for the taking, appropriation, excavation, injury,
destruction, or alteration of any historic property or burial site, shall be subject to seizure and
disposition by the State without compensation to its owner or owners.

CONSERVATION DISTRICT

Pursuant to HAR, §13-5-6, no land use (s) shall be conducted in the Conservation District unless
a permit or approval is first obtained from the Department of Board.

Pursuant to HAR, §13-5-2, "Land use" means:

(1)  The placement or erection of any solid material on land if that material remains on the
land more than thirty days, or which causes a permanent change in the land area on which
it occurs;

2) The grading, removing, harvesting, dredging, mining, or extraction of any material or
natural resource on land;

(3)  The subdivision of land; or

@) The construction, reconstruction, demolition, or alteration of any structure, building, or
facility on land: and

Pursuant to HAR, §13-5-6, any person, firm, government agency, or corporation violating any of
the provisions of this chapter or permits issued pursuant thereto shall be punished as provided in
Chapter 183C, Hawaii Revised Statutes (HRS).

Pursuant to HRS, 183C-7, the Board of Land and Natural Resources may subject individuals to
fines of up to $15,000.00 per violation in addition to administrative costs. Should you fail to
immediately cease such activity after written or verbal notification from the department, wiliful
violation may incur an additional fine of up to $15,000.00 per day per violation for each day in
which the violation persists.

This notice is to inform you that the alleged alteration and destruction of historic properties, and
permanent change in the land area within the Conservation District created by the land use was
not reviewed nor authorized by the Department of Land and Natural Resources under HRS, 6E
nor HAR, Chapter 13-5. The matter will be scheduled for a decision by the Board of Land and
Natural Resources at a time and date to be announced. In the meantime, if you have received
any authorizations for the alleged unauthorized work please inform the Department within 30-
days so we can consider such information. Please note any information provided may be used in
civil proceedings. Should you have any questions, contact Tiger Mills of the Office of
Conservation and Coastal Lands at (808) 587-0382.



Simon Velaj ENF: HA 17-36
Hang Loose Boat Tours, LLC

Sincerely.

e
S . Case, Chairperson
Board of Land and Natural Resources

C: SM Investment Partners
HDLO/DOCARE-East Hawai‘i
County of Hawai‘i-Planning Dept.



SUZANNE D. CASE

CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE

KEKOA KALUHIWA
FIRST DEPUTY

DAVID Y. IGE
GOVERNOR OF HAWAI'L

JEFFREY T. PEARSON P.E.
DEPUTY DIRECTOR - WATER

STATE OF HAWAI‘I =
DEPARTMENT OF LAND AND NATURAL RESOURCES WMW‘W&HW =
OFFICE OF CONSERVATION AND COASTAL LANDS STATE PARKS

POST OFFICE BOX 621
HONOLULU, HAWAI‘I 96809

REF: OCCL: TM ENF: HA 17-36

Roy Pfund

SM Investment Partners JUN 30 2017
600 Iwilei Road, Suite 700

Honolulu, HI 96813

SUBJECT:  Dirt and Fill Material Located Near the Shoreline Within the Conservation
District Located at Punalu‘u, Ka‘u, Hawai‘I, TMK: (3) 9-6-001:002

Dear Mr. Pfund:

As you are aware, alleged unauthorized land uses were conducted upon SM Investment Partners
property at the subject location. There appears to be dirt and fill material near the shoreline that
may affect ocean resources (Exhibit 1 & 2). At this time the Office of Conservation and Coastal
Lands (OCCL) is requesting this material be removed from the Conservation District. While we
are aware that the landowner did not conduct the alleged unauthorized work, it is our
understanding that the alleged violator is no longer able to access your property to mitigate the
area to protect our ocean resources.

Please inform the OCCL as to how the landowner will be handli
Should you have any questions regarding this correspondence, c¢
at (808) 587-0382.

Suel J. Lemm, Administrator
Office of Conservation and Coastal Lands

C: Chairperson
HDLO/DOCARE-Hawai‘i
County of Hawai‘i- Planning

EXHIBIT 1.
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S MINVESTMENT PARTNERS
680 Iwilei Road, Suite 700
Honolulu, Hawaii 96817
Telephone (808) 523-7750 0 Facsimile (808) 522-7866

July 3, 2017

Mr. Samuel J. Lemmo

Administrator

Office of Conservation and Coastal Lands
Department of Land and Natural Resources
P.O. Box 621

Honolulu, Hawaii 96809

Re:  DLNR Letter dated June 30, 2017 Ref: OCCL: TM

Dear Mr. Lemmo:

I am responding to your letter referenced above in which you are requesting a response on how
the landowner will address the fill near the shoreline. Our preliminary plan is as follows:

1. Contrary to your understanding, we will allow access to Mr. Simon Velaj of Hang Loose
Boat Tours, LLC for the pumoses of removing the fill material that he placed there.

2. Given the sensitive nature of any future work on the site, the DLNR will need to provide Mr.
Velaj with approved guidelines for the work and communicate this to the community so he
will be able to accomplish the removal safely. Who would be the appropriate person to
contact on this for follow up?

3. Finally, since the Punalu’u boat ramp is primarily for local public use, would the DLNR be
interested in taking over management of the ramp?

We look forward to your response. Please let me know if you have any questions.

ROY PFUND



SUZANNE D. CASE

DAVID Y. IGE BOARD OF LAND AND NATURAL RESOURCES
GOVERNOR OF HAWAI'l COMMISSION ON WATER RESOURCE MANAGEMENT
KEKOA KALUHIWA
FIRST DEPUTY

JEFFREY T. PEARSON P.E.
DEFUTY DIRECTOR - WATER

STATE OF HAWAI‘I I e o e
DEPARTMENT OF LAND AND NATURAL RESOURCES HISTORIC PRESERVATION

KAHOOLAWE ISLAND RESERVE COMMISSION
OFFICE OF CONSERVATION AND COASTAL LANDS L RS
POST OFFICE BOX 621
HONOLULU, HAWAI‘I 96809

REF: OCCL: TM ENF: HA 17-36

Roy Pfund

SM Investment Partners 2017
600 Iwilei Road, Suite 700 JuL 052
Honolulu, HI 96813

SUBJECT: Dirt and Fill Material Located Near the Shoreline Within the Conservation
District Located at Punalu‘u, Ka‘u, Hawai‘i, TMK: (3) 9-6-001:002

Dear Mr. Pfund:

The Office of Conservation and Coastal Lands (OCCL) has reviewed your response to our
request to remove the dirt and fill material near the shoreline on your property. Our letter seeks
your assistance to conduct the work, not Mr. Velaj.

The goal is to be responsive to concerns and remove di
shoreline, out of the Conservation District, in a careful and
best to notify the community and an OCCL representative
goal. Please contact Tiger Mills at (808) 587-0382 to coordi

aruetT. Lemmo, Administrator
Office of Conservation and Coastal Lands

C: Chairperson
HDLO/DOCARE-Hawai‘i
County of Hawai‘i- Planning



To whom it may concern:

On the day of June 23, 2017, | Simon Velaj, traveled to my property that was leased to me in
Punalyu. | found over twenty people yelling and screaming at me after | had completed some cleaning of
the parkmg lot. I knew that since | owned the lease to the property and had property insurance | was
responsible for keeping the place safe and clean where | was going to conduct my business. Since | had
my permit, lease g_nd my insurahce for the property | thought that working there would not disrespect
anyone.

When | rented the place there were no signs indicating that there were any historical or sacred
Hawaiian landmarks. All of a sudden, after the incident, almost everyone seems to suggest that this
place has more historjcal value’ any officially marked historical Hawaiian landmarks. | personally did not
mean to destroy anything that would have been sacred to anybody for the Hawaiian culture. The state
of Hawaii and locals are t_rylng to fine me with thousands of dollars of fines for a private land that was
not officially marked as sacred or of historical value. If the DLNR and landlord informed me of any
historical landmarks or sacred Hawaiian land, | would not have violated any officially marked historical
landmarks or sacred sites.

When | started to clean the area up | moved a lot of trash that included broken glass, pampers,
cigarettes, tampons and personal household trash that was dumped in the area. The area was used as a
dump and not as a sacred landmark of this private property. No sacred rock was destroyed of which
some have accused me of. On the old wharf the only thing | hammered out was old cleats that were
rusted and sticking out of which | KNEW was VERY DANGEROUS. The reason | took them out was
because 1saw a tourist get hurt in that area and was bleeding in front of me. | felt responsible for the
area under my responsibility and care | decided to remove the sharp metal object as they were seen as
dangerous.

Simon Velaj
75-5707 Alii Drive
Kailua Kona, Hl 96740

EXHIBIT J



8/3/2017 Boating Accounts Recelvable System

Account Update - 00019016 - Beaches and

Shores
Customer: VELAJ, SIMON

Client: HANG LOOSE BOAT TOURS. LLC

Activity  Addresses Services Users Fees Billings Payments Vessels Documents

Gross Receipts Change.History Transactions ' Deposits = Ledger * === ore < s o s s
Overview :
Type Status Resldency Location Berth
Commercial Active Resident v Beaches and Shores
f Vaessel Name Since’ Credit Balance Payment Due Amount Due
HANG LOOSE 08/01/2017 $0.00 06/13/2017 $0.00
Permits and Waitlists
Permit / Waltilst Type P/ Number  lssusdOn  Last Expiration  Action
w Renswed Date
Commercial Use - P C0033992 06/06/2017 -- 05/31/2018 Canceiled
i Operational Area Use
i  Applications
I
i Application Typs Numbsr Submitted Status Action
Notices
Notice Type Date Delivary Method  Racsipt Date Due Date
Billing Statement  08/01/2017  Regular Mall 10/02/2017
(Make Payment)
Update
e pars s 2. SR £ ARTLARIRL - TTRRN. ST L MWD BT P LT AL 0 AT S S e - AT TR o e N L IR IS

EXHIBIT ¥_

hitps://dobor.ehawali.gov/harborpro/edit-eaccount. himi?accid=11741
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SUZANNE D, CASE

CHAIRPERSON
ROARID OF LAND AND NATHRAL RESCURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

KEKOA KALUHIWA
FIRST DEPUTY

DAVID Y. IGE
GOVERNOR OF HAWAIT

DLNE-LR-HHK
JEXFREY T. PRARSON

DEPUTY DIRECTOR - WATER
EDWARD R. UNDERWOOD

sam, I 10 %18

- ADMINISTRATOR
' STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
DIVISION OF BOATING AND OCEAN RECREATION
HAWAT'IDISTRICT
74-380 KEALAKEHE PARKWAY

KAILUA-KONA, HAWAT'T 96740
PHONE (808) 327-3690 FACSIMILE: (808) 327-3693
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GA"D%% DIVISION OF BOATING AND OCEAN RECREATION
Department of Land and Natural Resources, State of Hawaii

'Y
'6; Hawaii District
g 74-380 Kealakehe Parkway, Kailua-Kona, HI 96740
"'O'Dl Phone: (808) 327-3690 » Fax: (808) 327-3675

Permit Number: | 0033882 Account Number: | 00019016

COMMERCIAL USE

Beaches and Shores, Hawaii

Permitee: HANG LOOSE BOAT TOURS, LLC Effective Date: |

06/01/2017

Business Name: HANG LOOSE BOAT TOURS, LLC Permit Expiration Date: |

05/31/2018

Vessel Name: HANG LOOSE

Vessel Doc Type: Coast Guard Documentation
Vessel Doc #: 01251486

Vessel Type: Cabin Motorboat

Vessel Use Type: Commercial Passenger

Vessel Length Overall: 34 feet 0 inches

Passenger Capacity: 24

* Punalu'u launch ramp; private
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LNR 3-012 (DBOR 7/92, rev 09/2015)

STATE OF HAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
DIVISION OF BOATING AND OCEAN RECREATION

COMMERCIAL USE PERMIT - '
nue 06/01/2017 pemitne,  C0033992 aomine, 00019016
This permit authorizes F@NG LOOSE Boat Tours, LLC ___ Ceinafer o o s e
Permittes) to mduot(demibecommmalamnes) Commercia PRSNG|l s ofthe
State of Hawail fooated on the istand of Hawaii __ ,,, _Non-Designated Hawai

Ommmmmmormdwmdmammmmcommm

expires on

06/01/2017 .

OS/312018 . ey it o

Copies of the following exhibits are submined for review and ﬂxe reeord (if appheable)

[x]GenaalExmseTul.ieense = ‘
[x]CeuﬁﬁoataofcommemaImsmnoepohnynammgﬂneStateofHawmimmad&ﬁonnlinsmedwntammgmﬂidm
wmageﬁnﬂ&mdmwﬁngaﬂo&amqummﬂuouﬂhedeawﬂAdmmiszRﬂeﬂl&Blﬁs

[x]CemﬁcateofGoodSmdmgﬁummeHamuDepmunmtofComnmmdeommaAﬁmm

[x]1 PUC for vehicle(s), if applicable i

[x] Vessel Documentation and/or Vessel Registration, if applicable

[x] USCG Certnﬁcum of Inspection or approved mmmemspeeuonpmsuantm HRS § 200-13, if applicable

IhsPermlmeag:eesmabldebyaﬂapplwableFedm'al,Sm,deountylaws and all beating and shore water rules
pronmlgated by the Department of Land and Natural Resources (referred to es the Department), In addition to any fines or
penalties & court of law may impose, any violation(s) of the provisions of the aforementioned laws or rules may cause this
pemntfobeterminmdbyﬂmDepamnmoﬂmdandNahualResourcestsionofBoanngandOcemReueauon(ﬂle
“Dcpment)bywnttanorduofitskepresenmtwe, andﬂzevesselornpmuonshallimmedxmlyoeusecommemal
activity, * - -
*please note: if you cross county, smeorpnvateland,mdlorwnductwmmachlacﬂvniesﬁmmh,youmybemqmmdw
obtain a permit from the landowner. IssuanceofacommuczalusepenmtﬁomDOBORdnesnotmtyoumnnm

P B

L AR

rl‘i]_':;;x'Fltuutm"nnlna al act Qsonm

‘The Permittee agrees to operate the vessel orequment@aibedmﬁmpumtmawordancew:ﬂuﬂappﬂcablemlesand
regulntlons regm‘dmgpassenget-cmymg capaclty and eommemal vessel activities.

Wben applicable, the Permittee agrees to prwent pmof; upon request, of Coast Guard certification for the vessel(s)
meg!stmd with the Department.

Thaibeforthmcommermalmepermtwnllhaasﬁmows

8. Commercial permitices operating from state land: TheoostforaoommmalusepamnahnllbeﬂOOOOparmomhor
3%ofyourgmssme1pbs, whieheverxsgremr

b.  Commercial permittoes operating from a private or county facility or land and said operation does not involve the use
ofsmﬁstland or land within a shoreline area: $200.00 per month due and payable by the first day of each month.

c CommMpmmespomsmgahmbmcomuﬂﬂuupmtmdawmmwddmpemﬂﬁrmowmwm
oranavmblestreammaemmnranmglsh’aﬁonoemﬁcm,who mpaymgSpercentofgm-reeexptspermonth

Page 1 of 4

=
1

it TSl N TS, % l:i-il ’

.1..".

S | S

Y
li



10.

11

LNR 3-012 (DBOR. 7/92, rev 09/2015)

under the harbor commercial use permit, shall not be required to pay an additional 3 per cent of gross receipts per
month under the commercial use permit for state ccean waters or a navigable stream or a catamaran registration
certificate, provided that the payment made to the department is based on the total of gross receipts acquired under the
harbor commercial use permit and the commercial use permit for state ocean waters or a navigable stream or a

The foregoing fees are subject to change based upon amendments made to Hewaii Revised Statutes and/or Hawaii
Administrative Rules.

The fees stated above are due and payable to DOBOR in advance of the first day of the month. Not later than 30 days
following the end of the month, the Permittee shall submit to the Division a report of gross receipts for the month plus
payment of any additional amount required by the percentage of the gross receipts specified in paragraph 4. Failure to
submit the report of gross receipts as required shall be canse for termination of the commercial use permit.

During scheduled eventspursuant to a marine event permit or other official permission and authorized by the State or U.S.
Coast Guard, vessel(s) or operations issued commercial use permits may be required to adjust their schedules or temporarily
cease activity s directed by the Department.

The Permittee agrees to notify the Department in writing of any changes conceming ownership, address, vesse] inventory or
operator(s) of a vessel(s) within 7 days of the date of change. Failure to promptly notify the Department of any changes
may cause this permit to-be terminated by the Department.

The Permittee shall at all time use due care for public safety and shall defend, hold harmless and indemmify the State of
Hawaii, its officers, agents and employees from and against all claims or demands, including claims for property damage,
personal injury or death arising out of or incident to the operation of seid vessel or operation.

The permit charges are for the privilege of operating 8 commercial vessel or operation in state navigable waters in the
manner stated above. Any other use of harbor/ramp facilities or services must be requested and approved separately.

The duration of this commercial operating area use permit shall not exceed the period of 1 year from the date of
commencement.

The Department may immediately revoke a commercial use permit withont a hearing for activity that endangers or may
endanger the health or safety of passengers or the public, and may suspend or revoke a commercial use permit for violation
of any rules of the Department, if the activity or offense is not corrected following seventy-two (72) hours notice by the
Department of the violation. The permit holder shall have ten(10) days from receipt of the notice of suspension or
revocation to request in writing an administrative hearing. The administrative hearing is solely for the purpose of allowing
the permit holder to contest the basis for suspension or revocation of the permit.

12.

13.

14.

This commercial use permit shall be kept in the immediate possession of the Penmittee or its agent(s), or at a place of
safekeeping in the immediate vicinity of the permitted activity at all times when operating under this commercial use permit
and Permittee or its agent(s)shall display the same upon the demand of a Federal, State, or County Enforcement Officer, or
representative of the Department.

Gross Receipts Defined: Gross receipts shall include all receipts, whether by coin or currency, on account, by check or

. credit card, derived or received by the Permittee as a result of its operation herein granted and shall include the seles prices

received or billed by the Permittee from the sale or rental of its equipment/or services of commarcial paasengers .

lova viewing excursions . The Permittee shall not be credited with, nor allowed to have any reduction in the
amount of the gross receipts, as heremabove defined, which results from any arrangements for illegal rebates or kickbacks
or bidden credits given or allowed to customers.

Buginess Practices and Records: In connection with the obligations of the Permittee, the Permittee hereby agrees to:

a. Prepare and keep for a period of not less than three (3) years following the end of each permit year adequate records
which shall show daily receipts from all sales and other transactions by the Permittee, The Permittee shall record at
the time of sale, in the presence of the customer, all receipts from sales or other transactions, whether for cash or
credit. The Permittee shall issue to each customer areceipt or sales slip for each transaction, and must be recorded on

Page 2 of 4
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LNR 3-0i2 (DBOR 7593, rev 09/2013)

serially-numbered receipts or sales slips. The Permittee further agrees to keep in storage for at least one (1) year
foltowing the termination, suspension, or revocation of the permit, all pertinent original sales records, serially-
numbered sales slips and such other sales records, as would normally be examined by an independent acoountant
pursuent to accepted auditing standards in performing an audit of the Permitee’s sales and gross receipts.

Submit to the Department on or before the 30th day of each and every month following each permit month (including
the 30th day of the month following the end of the term) at the place fixed for payment of permit foes, a written
statemnent using forms prescribed by the Chairperson of the Department of Land and Natural Resources to be certified

as correct by the Permittee or by a person duly authorized by the Permittee to 8o certify showing in accurate detail, the-

amount of gross receipts for the preceding month and shall further submit to the Department on or before the 50th day
following the end of each permit year at the place fixed for payment of fobs, 8 written statement certified as correct by
the Permittee or by a person duly authorized by the Permittee to so certify showing in accurate detail the amount of

gross receipts during the preceding year duly verified by an independent Certified Public Accountant. The statements .

referred to herein shall be in such a form and style end contain such detail and breakdowns as the Department mey
require. Without any prejudice to any remedies herein provided for such default, if the Permittec shall fail to promptly
furnish any such monthly report or Certified Public Accountants Annual Verification report, the Department may have
such report prepared on the Permittes’s behalf by an accountant to be selected by the Department, at the expense of the
Permittee. The Pemmittee shall fumnish to such accountant all records requested for the purpose of preparing such
reports, and the Penmittee shall pay to the Department all expenses incurred by the Permittee in securing such reports.
Furthermore, the Department may make assessments upon the Permittee by recourse to such procedures selected by the

; which would produce reasonable’ gross receipts expectation upon which percentage charges may be
computed. ;

In the event that records have not been propared and kept in accordance with the provisions set forth herein, the

" Department shall, in addition to all other payments required herein, be entitled to demand and receive an additional

payment of ten percent (10%) of the applicable fes if the Permittee is paying fioes based on percentage for the period or
periods involved. Permittee shall grant unto the Department at all reasonable times access to all books, acoouts,
records and reports, including gross income tax reports, showing daily sales and at any reasonable times on twenty~

fcur'(24)homsnoﬂcewillpmmitaeumplebe audit to be made by the Department’s Account or by a Certified Public _

Accountant of the Permittes's entite business affairs and records relating ta the business autharized by this permit for
the term of this petmit. ' : ’ ; d T

The Permittes will cooperate fally in the making of any inspection, examinstion or sudit. Should such sudit by the

Department’s Accountent or by a Certified Public Accountant disclose that rental has been underpaid by two percent
(2%) or more for any period under examination, the Department shall, in addition to the remedies provided in the
above, be entitled to reimbursement of the reasonable cost'of ainy such audit in addition to the deficlency, Ifsuch audit
by the Department’s Accountant or by a Certified Public Account shiall disclose that reat has been underpaid by five

Y R, L SRR

percent (%) or more for the period under examination, the Department shall have the right, upon ten (10) days written
s s ;

Time of Payment: The minimum monthly guaranteed fee required herein, shall be paid monthly, in advance, without
‘notice, on the first day of each and evmymomhofeachmdeveryyearofthetennhereoﬁ

- This permit does not grant any property sights or exclusive priviloges.

leDepm‘tmmtreserves the right to impese further restrictions.

B I_I. !im §.' . '

Comfnéfdal p_"és_senger activities from Punalu'u launch ramp on Hawaii |
island(see License Agreement on file). Operations to adhere with County,

State and Federal rules(see USCG MSIB 17-002 Kamokuna Lava Delta
Safety Zone)..ORMA sticker #502551.
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LNR 3-012 (DEOR 7/92, rev 0%/2015)

1 AGREE TO THE TERMS, CONDITIONS AND CHARGES:

~not Per—tee HANG LoOSe Boat Tours, LLC

Vessel or

adwee ! A Drive

Ciyseez - ~na, Hawaii 96740

Business ue C Fomil Addres SWORSesiRSI@gmail.com
Cellular Phone —_ i ,_ Fax Number

Signed by (Authorized Representative), v - g

printName_ S dI0K{  peip Date Signed: 20N (R {7

STATE OF HAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
DIVISION OF BOATING AND OCEAN RECREATION
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July 19, 2017

Punalu‘u Boat Ramp EXHIBET L_
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