STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

February 9, 2018

ENF: OA-18-10
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii
REGARDING: Alleged Unauthorized Construction of a Shoreline Erosion
Control Structure in the Conservation District Resource
Subzone
PERMITTEE/
LANDOWNER: Mark and Diane Button
68-505 Crozier Drive, Waialua, HI 96791
LOCATION: Mokulé’ia, Waialua District, Island of Oahu
TMK: Seaward (makai) of (1) 6-8-004:018
AREA OF PARCEL: 0.29 acres
AREA OF USE: approximately 2000 fi
SUBZONE: Resource
DESCRIPTION OF AREA:

The subject parcel is located on Mokulé’ia Beach in Waialua on the north shore of the
island of Oahu (Exhibit 1). The property is situated along Crozier Drive which includes
numerous residential and recreational developed parcels. The subject parcel includes a
large residential structure, a pool, landscaping, garage and numerous out-buildings. Staff
notes that lands situated seaward (makai) of the shoreline are considered to be within the
SLU Conservation District Resource Subzone (Exhibit 2).

ALLEGED UNAUTHORIZED LAND USES:

On December 1, 2017, staff from the Office of Conservation and Coastal Lands (OCCL)
was called to Mokul&’ia Beach to observe the alleged construction of a seawal] and sand
pushing/excavation at the shoreline (Exhibit 3, 3a, 3b). OCCL staff noted a small
excavator, along with an extensive construction area that included excavation of the beach,
the incomplete construction of a wooden wall, braces for the wall, and storage of sand and
other materials on the parcel (Exhibit 4). A large berm had been created along the shoreline
that included fill material; the berm graded into a linear pit running the length of the parcel
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(Exhibit 5). At this time, the OCCL is unable to calculate the exact area (i.e., square ft.) of
work that has occurred makai of the shoreline. Based on an analysis of photographs taken
at the site, we believe that the area shaded in red represents the encroachment into state
lands located within the Conservation District (Exhibit 6). A review by OCCL staff
determined that no approvals or authorization was provided to the landowner to conduct
activities on the shoreline or within the states’ jurisdiction.

On December 4, 2017, the landowner was served with a Notice of Alleged Unauthorized
Land Use via certified mail, hand delivery to the on-site contractors, and a copy was affixed
to the residence. The notice informed the landowner that the work may be considered
unauthorized, and that fines could accrue for every day the work was on-going. A
subsequent site visit on December 7, 2017 revealed that contractors were onsite and work
was still ongoing on the wall and excavated area makai (seaward) of the shoreline and
within the SLU Conservation District (Exhibit 7). On December 18, 2017, OCCL staff re-
visited the site to evaluate the conditions of the shoreline; it was found that the wall
structure had been completed, a set of steps had been constructed on the beach, fill material
was added between the shoreline and the wall, and fill/sand from the property was observed
being deposited on the beach (Exhibit 8, 8a).

Typically, a shoreline landowner who requires approval to construct a shoreline erosion
control structure must go through a process between, in this case, the City and County of
Honolulu - Department of Planning & Permitting and the Department of Land and Natural
Resources (DLNR). The landowner must first obtain a Shoreline Certification to determine
the official location of the shoreline; from that the landowner can apply for, or determine,
the Shoreline Setback Variance (SSV) which will assist in the siting of the shoreline
erosion control structure. Additionally, the location of the shoreline determines jurisdiction
between the County and State which therefore dictates the specific regulatory requirements
for each agency. This process is in place to provide transparency concerning project details,
environmental impacts and projected outcomes or objectives, and to make sure that the
work is conducted in manner conducive for the health of Hawaii’s coastal areas.

ANALYSIS:

The department and Board of Land and Natural Resources has jurisdiction over land lying
makai of the shoreline as evidenced by the upper reaches of the wash of the waves other
than storm and seismic waves, at high tide during the season of the year in which the highest
wash of the waves occurs, usually evidenced by the edge of vegetation growth, or the upper
limits of debris left by the wash of the waves, pursuant to §205A-1, Hawaii Revised
Statutes (HRS).

Staff believes that unauthorized land uses have occurred within the Conservation District
based upon the location of the seaward (makai) edge of the up-land parcel. The two (2) site
visits, and review of aerial photographs has provided sufficient evidence that work has
been conducted across the makai side of the subject parcel without authorization.
Therefore, the OCCL believes there is sufficient cause to bring this matter to the board
since it is evident that unauthorized land uses have been conducted within the Conservation
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District pursuant to the Hawaii Administrative Rules (HAR) §15-15-20 Standards for
Determining “C” Conservation District boundaries:

o It shall include lands having an elevation below the shoreline as stated by §2054-
I, HRS, marine waters, fishponds, and tidepools of the State, and accreted portions
of lands pursuant to §501-33 HRS, unless otherwise designated on the district
maps. All offshore and outlying islands of the State are classified conservation
unless otherwise designated on the land use district maps.

Chapter 13-5, HAR and Chapter 183C, HRS, regulate land uses in the Conservation
District by identifying a list of uses that may be allowed by a Conservation District Use
Permit (CDUP). The chapters also provide for penalties, collection of administrative costs
and damages to state land for uses that are not allowed or for which no permit had been
obtained. HAR §13-5-2 defines land uses as follows:

o The placement or erection of any solid material on land if that material remains on
the land for more than thirty days, or which causes a permanent change in the land
area on which it occurs.

The penalty range for the unauthorized land uses will be substantially determined based on
the type of permit that would have been required, had the landowner applied to the DLNR
to conduct the identified land uses.

Pursuant to Hawaii Administrative Rules (HAR) §13-5-22, P-15, SHORELINE
EROSION CONTROL (D-1) Seawall, revetment, groin, or other coastal erosion control
structure or device, including sand placement, to control erosion of land or inland area by
coastal waters, provided that the applicant shows that (1) the applicant would be deprived
of all reasonable use of the land or building with the permit; (2) the use would not adversely
affect beach processes or lateral public access along the shoreline, without adequately
compensating the State for its loss; or (3) public facilities (e.g., public roads) critical to
public health, safety, and welfare would be severely damaged or destroyed without a
shoreline erosion control structure, and there are no reasonable alternatives (e.g.,
relocation). Requires a shoreline certification.

Under the Penalty Guideline Framework (Exhibit 9) these actions are considered “Major”
since the identified land uses would require a Board Permit under the permit prefix “D”.
This violation follows a penalty range of $10,000 to $15,000 plus administrative costs.
Therefore, under the Penalty Guideline Framework these unauthorized land uses are
considered a Major harm to resources or potential harm to resources.

DISCUSSION:

Coastal erosion occurs as a result of the following phenomena: 1) Seasonal changes in
waves and currents that shift sand within the littoral cell; 2) Long-term (chronic) erosion
due to natural deficits in sand supply or oceanographic processes such as sea level rise; and
3) Human impacts to sand availability through sand impoundment and supply disruption
as a result of shoreline modifications including revetments and seawalls.
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Development on beaches and dunes has contributed to serious erosion of these areas,
resulting in loss of recreational areas, habitat, and the storm protection that healthy beaches
and dunes provide. Beach narrowing and loss, and shoreline erosion control structures (i.e.,
the construction of vertical seawalls, revetments) can also severely restrict public access to
State Conservation Land and the natural resources these coastal regions provide. In heavily
“armored” areas, sand impoundment landward of shoreline erosion control structures can
lead to a reduction in localized sand supply which can increase regional coastal erosion
trends.

Unfortunately, many of Hawai’i’s beaches have been degraded or lost from a combination
of natural erosion and inappropriate coastal development including shoreline “armoring”,
shallow beachfront lot subdivisions, and development too close to the shoreline.

Hawai’i Coastal Erosion Management Plan

On August 27, 1999, the BLNR adopted the Hawai’i Coastal Erosion Management Plan
(COEMAP) as an internal policy for managing shoreline issues including erosion and
coastal development in Hawai’i. COEMAP still serves as the primary shoreline policy for
the DLNR and recommends a number of strategies to improve our State’s management of
coastal erosion and beach resources.

However, COEMAP’s scope is of a general nature, more focused on broader government
policy than erosion management practices. The COEMAP effort is guided by the doctrine
of sustainability promoting the conservation, sustainability, and restoration of Hawai’i’s
beaches for future generations. When assessing cases involving unauthorized shoreline
structures the Department has implemented a “no tolerance” policy concerning
unauthorized shoreline structures constructed after the adoption of COEMAP. Based on
this BLNR policy the OCCL initial recommendation is towards the removal of the
unauthorized structure. The decision to remove unauthorized structures has been
established by previous BLNR decisions on matters similar to this one.

FINDINGS:

1. That the landowner did in fact, authorize, cause or allow the construction of a
shoreline erosion control structure to occur;

2. That the landowner did in fact, authorize, cause or allow work to be conducted on
lands owned by the State of Hawaii without authorization;

3. That the landowner did in face, authorize, cause or allow work to continue on lands
owned by the State of Hawaii after written and verbal notice was provided; and

4. That the unauthorized land uses occurred within the State Land Use Conservation
District, Resource Subzone.
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AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to §183C-7, HRS, the Board finds the landowner in violation of §183C-7,
HRS and §13-5-6 HAR, and is subject to the following:

1.

The landowners are fined $15,000 in one instance for violating the provisions of
§183C-7, HRS, and §13-5-6, HAR, for the unauthorized construction of a shoreline
erosion control structure seaward of TMK: (1) 6-8-004.:018 by failing to obtain the
appropriate approvals within the Conservation District;

The landowners are fined $15,000 in one instance for failing to immediately cease
such activity when directed to do so by letter (both hand delivered and via certified
mail);

The landowner is fined an additional $1000.00 for administrative costs associated
with the subject violation;

The landowner shall pay all designated fines and administrative costs ($31,000)
within ninety (90) days of the date of the Board’s action;

The landowner shall completely remove all unauthorized material, wood, and fill
from the area makai (seaward) of TMK: (1) 6-8-004:018 and then return the land
to a condition as prescribed by the Chairperson within one-hundred and twenty
(120) days of the date of the Board’s action; and

That in the event of failure of the landowner to comply with any order herein, the

matter shall be turned over to the Office of the Attorney General (OAG) for
disposition, including all administrative costs.

Respec Subinitted,

“Alex J. Roy, M.Sc., P:?Aer
Office of Conservationfand Coastal Lands

Approved for submittal:

41 jQCLQ

S

e D. Casé, Chairperson

Board of Land and Natural Resources
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Approximate location of alleged
unauthorized shoreline work

Location Map: ENF Case OA-18-10, Button, Mark A.
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