State of Hawai ‘i
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Forestry and Wildlife
Honolulu, Hawai‘i 96813

February 8, 2019

Chairperson and Members

Board of Land and Natural Resources
State of Hawai‘i

Honolulu, Hawai‘i

Board Members:

SUBJECT: APPROVE AMENDMENT OF 2017-2018 LEGACY LAND CONSERVATION
PROGRAM GRANT AWARD TO WAI'ANAE COMMUNITY RE-
DEVELOPMENT CORPORATION FOR THE ACQUISITION OF 21.1 ACRES
AT WAI‘ANAE, O‘AHU, TAX MAP KEY NUMBER (1) 8-7-010:006, TO
INCORPORATE THE CONSTRUCTION AND OPERATION OF A SOLAR
POWER GENERATING FACILITY BY EXISTING LICENSEE

SUMMARY:

Through the Legacy Land Conservation Program, the Board of Land and Natural Resources
approved an award of grant funds to Wai‘anae Community Re-development Corporation, a
nonprofit land conservation organization, for the purchase of 21.1 acres at Wai‘anae, Island of
O‘ahu, for the protection of agricultural resources and open space and scenic resources. On
behalf of Wai‘anae Community Re-development Corporation, the Division seeks approval to
amend the grant award by removing about 11% of the total acreage from agricultural use to
accommodate a pre-existing license for the construction and operation of a solar power
generating facility, which would provide substantial revenue to the Land Conservation Fund and
to the Awardee.

BACKGROUND:

‘At its meeting on April 27, 2018, under agenda item C-1, the Board approved the Division’s
recommendations to (1) authorize the Chairperson to enter into a Legacy Land Conservation
Program (LLCP) grant agreement and encumber FY 18 and FY 19 funds with Wai‘anae
Community Re-development Corporation (WCRC) for $750,000 for the acquisition of 21.1 acres
at Wai‘anae, O‘ahu, with a conservation easement held by The Trust for Public Land (TPL),
Hawaiian Islands Land Trust, or other suitable entity, subject to standard conditions, and (2)
authorize the Department to proceed with all due diligence and negotiations that may be
necessary to carry out the 2017-2018 Legacy Land Conservation Program grants and acquisitions
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approved by the Board and the Governor. On June 6, 2018, the Governor approved the
Department’s request for approval and release of grants from the Land Conservation Fund for the
2017-2018 Legacy Land Conservation Program; WCRC accepted the Department’s grant award
offer on June 8, 2018; and the Department encumbered FY 18 funds for the approved acquisition
before the end of the fiscal year, which ended on June 30, 2018.

Thereafter, TPL (which purchased the property in June 2018) became aware of an
unrecorded license agreement between a previous landowner and a private business enterprise
that allows the construction and operation of a solar power generating facility on about 2.4 acres
of the property, while also providing for substantial revenue to the property owner. Because this -
type of facility and its use do not align with the existing WCRC grant application, the purposes
of the approved grant award, and the priorities of the grant program, WCRC went back to the
Legacy Land Conservation Commission (LLCC) on October 12, 2018 to review the situation
(Meeting 61, agenda item 2), resulting in a LLCC recommendation that the Board approve
amendment of the grant application to incorporate the construction and operation of a solar
power generating facility as specified in the solar license documentation.

On November 1, 2018, the Department requested consultation with the President of the State
Senate and the Speaker of the State House of Representatives about the LLLCC recommendation,
and met with the legislators on December 20, 2018 (Exhibit I, Request for Consultation; Exhibit
II, Solar License Documentation), who did not raise concerns or objections about the proposed
amendment of the grant application.

WCRC recently submitted amended application materials for the Board to consider,
consisting of a revised Form 2, Property Information Worksheet Notes; Section G, Overall
Significance and Importance of the Property; and Section H, Stewardship and Management
(Exhibit ITI, Amended Application Materials). The proposed amendments also address the future
fate of an existing Unilateral Agreement and Declaration for Conditional Zoning (UADCZ),
executed between a previous landowner and the City and County of Honolulu, that is a remnant
of a zoning change that permits development of the property as a golf course (Exhibit IV).
WCRC intends to abide by the requirements of the UADCZ as enforced by the City Department
of Planning and Permitting, and will seek to remove it after taking ownership of the
Property (see Exhibit II-A).

DISCUSSION:

The proposed amendment to the existing grant award would replace, temporarily, about 2.4
acres of cropland with a two-acre solar generating facility. If the Board approves the
recommended amendment of the grant award, then the Division will complete a Legacy Land
Conservation Program Grant Agreement with the Applicant that specifically incorporates the
statutory Legacy Land revenue sharing requirements for the solar license agreement (71% of
revenue based on State contribution of $750,000 towards total purchase price of $1,060,000).
Over the first twenty years of the license agreement, this would provide the Land Conservation
Fund with about $424,528 of revenue (a return of 71% of State’s investment), and about
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$653,978 (87% return) if the license agreement continues to the end of its maximum thirty-year
term.

The proposed amendment involves an unusual situation of pre-acquisition Board approval for
the “disposal of lands acquired with moneys from the [Legacy Land Conservation] fund.” Under
post-acquisition circumstances, the relevant factors that the Board may consider in deciding
whether to approve such a disposition include:

(1) eligibility to receive awards under Chapter 13-140 Hawai‘i Administrative Rules (Haw.
Admin. R.) and Chapter 173A, Hawai‘i Revised Statutes (see Haw. Admin. R. § 13-140-
34(c)(1)(A));

(2) capability for managing the land in accordance with the purposes for which the board
awarded a grant (see § 13-140-34(c)(1)(B));

(3) whether the net proceeds of the sale will allow the State to recover its appropriate portion
of the funds that were originally contributed pursuant to section 173A-10, HRS (see § 13-
140-34(c)(1)(C)); and

(4) best interests of the State (see § 13-140-34(c)(3)), based on criteria listed under § 13-140-

* 39, such as:
e presence of environmental hazards, § 13-140-39(5);

status and adequacy of management planning, § 13-140-39(10);

community support, § 13-140-39(11);

connection to regional planning and protection efforts, § 13-140-39(13); and

capacity for long-term management, § 13-140-39(14).

The solar licensee, a private, for-profit, power production corporation, does not appear to be
eligible to receive awards from the Land Conservation Fund. However, given the passive nature
and somewhat low profile of solar farm operations, the licensee may be capable of managing the
land in a manner that complements the adjoining agricultural and open space grant purposes, in
partnership with WCRC and the ultimate holder of the conservation easement. The net proceeds
of the disposition will allow the State to recover a considerable portion of the funds that were
originally contributed, and the best interests of the State may be furthered by the low risk of
environmental hazards associated with solar power generation, and the capacity of WCRC and
its partners for management planning, community support, regional connection, and long-term
management.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

At its meeting of April 27, 2018, the Board, under item C-1 on its agenda, approved the
Division’s recommendation to declare that each approved award of 2017-2018 grant funds from
the Legacy Land Conservation program to a nonprofit land conservation organization for land
acquisition will probably have minimal or no significant effects on the environment; is an action
for the award of grants under Haw. Rev. Stat. Chapter 173A that does not fund an activity that
causes any material change of use of land or resources beyond that previously existing; and is
exempt from the preparation of an environmental assessment in accordance with Sections 343-5
and 343-6, Hawai ‘i Revised Statutes; Section 11-200-8, Hawai‘i Administrative Rules; and
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Exemption Class 1, Action Type 49 on the Exemption List for the Department of Land and
Natural Resources, reviewed and concurred on by the Environmental Council on June 5, 2015.
In this case, the solar license agreement created land use entitlements that existed prior to the
Legacy Land grant award and that are independent of land ownership, such that the amendment
of the Legacy Land grant award does not fund or otherwise enable an activity (post-acquisition
revenue sharing) that in and of itself causes any material change of use of land or resources
beyond that previously existing.

RECOMMENDATIONS

That the Board:

s Approve amendment of the 2017-2018 Legacy Land Conservation Program grant award
to Wai‘anae Community Re-development Corporation, for the purchase of 21.1 acres at
Wai‘anae, Island of O‘ahu, for the protection of agricultural resources and open space and scenic
resources, to incorporate the construction and operation of a solar power generating facility by an
existing licensee for a period not to exceed thirty years.

2. Delegate authority to the Chairperson to specifically incorporate the statutory Legacy
Land revenue sharing requirements for the existing solar license agreement into the Legacy Land
Conservation Program Grant Agreement with Wai‘anae Community Re-development
Corporation.

Respeqtiull itted,

David Smith, Administrator
Division of Forestry and Wildlife

APPROVED FOR SUBMITTAL.:

4o (e

Suzahne D. Case, Chairperson
Board of Land and Natural Resources

Exhibit It DLNR Request for Consultation with Senate President and House Speaker
Exhibit II: Solar License Documentation (Execution Copies provided by Awardee)
II-A Memorandum of Solar License Agreement
II-B Solar License Agreement dated February 20, 2015
II-C First Amendment to Solar License Agreement
II-D Acknowledgement; Consent, and Estoppel Certificate
Exhibit Il: =~ Amended Application Materials



III-A Form 2, Revised
III-B  Section G, Revised
III-C Section H, Revised
Exhibit IV:  Unilateral Agreement and Declaration for Conditional Zoning, with related
correspondence



EXHIBIT |

SUZANNE D. CASE
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

DAVID Y. IGE
GOVERNOR OF
HAWAII

ROBERT K. MASUDA
FIRST DEPUTY

JEFFREY T. PEARSON, P.E.
DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCEMENT

STATE OF HAWAII o PN
Stota orriged® DEPARTMENT OF LAND AND NATURAL RESOURCES oo, FISTORCRRESERVATION
POST OFFICE BOX 621 STATE P

HONOLULU, HAWAII 96809
November 01, 2018

The Honorable Ronald D. Kouchi The Honorable Scott K. Saiki

President of the Senate Speaker of the House of Representatives

State Capitol, Room 409 State Capitol, Room 431

Honolulu, Hawaii 96813 Honolulu, Hawaii 96813

Dear President Kouchi and Speaker Saiki:

The Department of Land and Natural Resources submits, for your review and consultation, a
recommendation from the Legacy Land Conservation Commission to amend a grant application
and grant award from the Land Conservation Fund to the Wai‘anae Community Re-development
Corporation (WCRC) for WCRC’s acquisition of 21.138 acres of land at Wai‘anae, O‘ahu, for
the preservation of agricultural production and open space and scenic resources. Under the
proposed amendment to the grant application and grant award, the area of land operated for
agricultural production would temporarily shrink (for 20-30 years) by 2.38 acres (11.1% of the
total area), in order to accommodate an existing license agreement for developing and operating
a solar power generating facility on the property. Under statutory and contractual revenue
sharing requirements with WCRC, the current form of the existing solar license agreement would
provide the Land Conservation Fund with nearly 71% of license revenue, totaling about
$424,528 over a 20-year license period; $535,967 over a 25-year license period; or $652,978
over a 30-year license period.

Pursuant to Hawai‘i Revised Statutes, Chapter 173A, the Department requests consultation
with each of you about the Commission’s recommendation and the Department’s forthcoming
submittal to the Board of Land and Natural Resources (Board). At this point, the Department
intends to recommend in its submittal that the Board approve, as is, the recommendation from
the Legacy Land Conservation Commission. We hope to complete the consultation process and
receive your written responses no later than November 30, 2018, so that we can meet internal
deadlines to schedule action by the Board for its meeting of January 11, 2019, and execute a
grant agreement with WCRC immediately thereafter.

At its meeting of April 27, 2018 the Board approved a grant award of $750,000 to WCRC
from the Land Conservation Fund. Governor Ige approved the release of this funding on June 6,
2018, and the Department encumbered the full amount of the grant award from its Fiscal Year
2018 appropriation for the Land Conservation Fund. The grant application indicated “full-scale
agricultural production” as the expected use of the property (‘“the property will then, in its



entirety, be put into organic food production . . . except for minor infrastructure such as a
restroom, a secure tool storage area, and similar farm-related functions”), with no existing
encumbrances of record. However, WCRC and its application partner, The Trust for Public
Land (TPL, the current landowner), later informed the Department about the existence of an
unrecorded “Solar License Agreement” between the previous landowner (Licensor) and a private
business entity (Licensee). The Legacy Land Conservation Program, with assistance from its
Deputy Attorney General, worked with WCRC and its attorney to provide detailed information
about the license agreement for consideration by the Legacy Land Conservation Commission and
the Board of Land and Natural Resources.

Please contact me at 587-0401 or David G. Smith, Administrator of the Division of Forestry
and Wildlife, at 587-4181, at your convenience to arrange a consultation meeting. Should you
need additional information about the Legacy Land Conservation Program and the 2017-2018
application and recommendation process, please contact David Penn, Program Specialist, at 586-
0921.

Sincerely,

e 0.0

SUZANNE D. CASE
Chairperson

encl: Legacy Land Conservation Commission, Agenda for Meeting 61, October 12, 2018

copy: Theresa Cabrera Menard, Chairperson, Legacy Land Conservation Commission
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EXHIBIT 1I-A

STATE OF HAWAII
BUREAU OF CONVEYANCES
RECORDED

December 20, 2018 3:29 PM

fs/ LESLIE T. KOBATA
REGISTRAR
1 n ICL
B - 33264607
(
A
LAND COURT SYSTEM REGULAR SYSTEM
Return By: Mail ( x) Pickup ( ) To:
Kobayashi, Sugita & Goda Total Pages: O[

999 Bishop Street, Suite 2600
Honolulu, Hawaii 96813
Attn: David B. Tongg, Esq.
Tel: (808) 535-5700

Tax Map Key: (1) 8-7-010-006

MEMORANDUM OF SOLAR LICENSE AGREEMENT

THIS MEMORANDUM OF SOLAR LICENSE AGREEMENT (the “Memorandum”), is
made and entered into this _[ [ +& day of __[Pe¢ember , 2018, by and
between THE TRUST FOR PUBLIC LAND, a California nonprofit public benefit corporation,
whose address is 101 Montgomery Street, Suite 900, San Francisco, California 94104,
hereinafter referred to as the “Licensor”, and OAHU SPE 101-14 LLC, a Hawaii limited liability
company, whose address is c/o Kobayashi, Sugita & Goda, 999 Bishop Street, Suite 2600,
Honolulu, Hawaii 96813, hereinafter referred to as the “Licensee”.

\

WITNESSETH

WHEREAS, Licensor is the owner of that certain property located at Lualualei, District of
Waianae, City and County of Honolulu, State of Hawaii, identified as Tax Map Key No. (1) 8-7-
010-006, as more particularly described in Exhibit A, attached hereto and incorporated herein by
this reference (the “Property”);

WHEREAS, Tropic Land LLC, a Hawaii limited liability company (“Tropic”), predecessor-

in-interest to Licensor, as “Licensor”, and Licensee, as “Licensee”, executed and delivered that
certain unrecorded Solar License Agreement dated February 20, 2015 (as amended heretofore
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and hereinafter, the “License”), relating to the development and operation of a solar power
generating facility on a portion of the Property (the “Licensed Premises”); and

WHEREAS, Licensor and Licensee desire to place this Memorandum on record solely to
provide notice of the existence of the License.

NOW, THEREFORE, Licensor hereby licenses to Licensee, and Licensee hereby accepts
the license of the Licensed Premises from Licensor upon all of the terms, conditions and
covenants contained in the License and in this Memorandum, including without limitation, the
following:

1. The Term of the License commenced on February 20, 2015, and shall run through the
end of the term of the Feed-In-Tariff Agreement dated December 15, 2017, by and between
Licensee and Hawaiian Electric Company, Inc. (the “FIT Agreement”), which commences on the
In-Service Date (as defined in the FIT Agreement) and ends twenty (20) years thereafter (the
“Term”). Licensee shall have the right to extend the Term for up to two (2) successive five (5)
year periods (for a total of ten (10) years if both extensions are exercised), commencing upon the
expiration of the initial Term on the terms and conditions set forth in the License. Except as
otherwise agreed to in writing by Licensor and Licensee or expressly provided in the License, ail
of the terms and conditions of the License shall remain in effect during the extended Term. The
License shall terminate automatically upon termination or expiration of the FIT Agreement, as the
case may be.

Upon determination of the In-Service Date under the FIT Agreement, the parties shall
record an amendment to this Memorandum setting forth the In-Service Date and the expiration
date of the initial Term of the License.

2. The rental for the Licensed Premises and the terms of the License are more fully set
forth in the License.

3. Licensee acknowledges and agrees that the License and this Memorandum are
automatically, and without any further action required, subordinate to all lien and other rights in
favor of the State of Hawaii Legacy Lands Program (“LLP") pursuant to any instruments recorded
by, for or on behalf of LLP with respect to the Property (the “LLP Instruments”), whether
recorded prior to or after this Memorandum; provided, however, in connection with any financing
of the solar project covering the Licensed Premises, Licensor, LLP and Wai‘anae Community Re-
Development Corporation dba MA'O Farms (“MA‘O”) (to the extent of their respective interests)
will execute and record a non-disturbance agreement containing standard and customary terms
with respect to the Memorandum reasonably acceptable to Licensee and its financing party;
provided, further, any mortgage by the Licensee will (a) expressly cover only the Licensed
Premises, and (b) expressly confirm that it does not cover any other portion of the Property. In
addition, (i) Licensee shall, upon the request of Licensor, MA‘O and/or LLP, promptly execute and
record any further instrument(s) containing customary and standard terms reasonably acceptable
to Licensee and its financing party confirming the subordination of the License and this
Memorandum to the LLP Instruments, and (ii) Licensor, LLP and MA'O shall, upon the request of
Licensee, promptly execute and record any further instrument(s) containing customary and
standard terms reasonably acceptable to Licensee and its financing party for the solar project
confirming the non-disturbance of Licensee’s use and possession of the Licensed Premises.

4. Licensee further acknowledges and agrees that the License and this Memorandum are
automatically, and without any further action required, subordinate to the lien and charge of any
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mortgage covering the fee simple interest in the Property; provided, however, any mortgagee of
the fee simple Property shall execute and deliver a non-disturbance agreement containing
standard and customary terms with respect to the Memorandum reasonably acceptable to
Licensee and any financing party for the solar project. In addition, (a) Licensee shall, upon the
request of Licensor, MA'O, LLP and/or any mortgagee of the Property, promptly execute and
record any further instrument(s) containing customary and standard terms reasonably acceptable
to Licensee and its financing party confirming the subordination of the License and this -
Memorandum to the LLP Instruments, and (b) Licensor, LLP and MA'O shall, upon the request of
Licensee, promptly execute and record any further instrument(s) containing customary and
standard terms reasonably acceptable to Licensee and its financing party for the solar project
confirming the non-disturbance of Licensee’s use and possession of the Licensed Premises.

5. All of the terms, conditions, covenants and exhibits of the License are hereby
incorporated herein by this reference. Except as provided in Sections 3 and 4 above, this
Memorandum is not intended to amend or modify, and shall not be deemed or construed as
amending or modifying, any of the terms, conditions or provisions of the License. In the event of
any conflict between the terms and provisions of this Memorandum and the terms and provisions
of the License, the terms and provisions of the License shall control.

6. Upon the expiration or earlier termination of the License, Licensee shall, at Licensor’s
request, promptly and without cost to Licensor execute an instrument in recordable form reflecting
the expiration or earlier termination of the License and Licensee authorizes Licensor to record the
same. If Licensee fails to comply with the terms of this paragraph, Licensee shall be liable to
Licensor for all reasonable fees and costs Licensor incurs in having the License removed from
title.

7. This Memorandum may be executed in counterparts, each of which shall be deemed
an original, but all of which shall constitute one and the same instrument.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have executed these presents on the day

and year first above written.

THE TRUST FOR PUBLIC LAND, a California
nonprofit public benefit corporation

Name: Gilman Miller
Its: Senior Counsel

“Licensor’

OAHU SPE 101-14 LLC, a Hawaii limited liability
company

By:

Name:
Its:

“Licensee”

[Signature Page to Memorandum of Solar License Agreement]



IN WITNESS WHEREOF, the parties hereto have executed these presents on the day
and year first above written.

THE TRUST FOR PUBLIC LAND, a California
nonprofit public benefit corporation

By:

Name: Gilman Miller
its: Senior Counsel

“Licensor”

OAHU SPE 101-14 LLC, a Hawaii limited liability
company

T rrev s b s o
. -s-’:"l;v-» o

T

P

By: I
Name: Ke uin“T)ite
s: vthorized V\Q/P@Scn‘fcﬁi Vd
“Licensee”

[Signature Page to Memorandum of Solar License Agreement]



CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate
is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA }

counTy oF N A F"Cl\/\é Ley

. .
On DCC’ ” / Zc l(gbefore‘ e, ‘L\ ‘:\S LM L' - , Notary Public,
personally appeared 6! Main N’M | b’f/\/‘ who proved to me on the
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct. :

- WITNESS my hand and official seal. ‘ S5 H. SHIH
& 2 Notary Public ~ California

San Francisco County
Commigsion # 2186575
My Comm. Expires Apr 12, 2021

Signature: (Seal)

OPTIONAL

Description of Attached Document

Title or Type of Document: ‘\A’CVV\/‘) mmfj\&%’b ‘Number of Pages:
Document Date: \D{:C/ '\‘, 26 ‘ & Other: I\A d]\ '/D Wum&c’
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CALIFORNIA ALL-PURPOSE CERTIFICATE OF ACKNOWLEDGEMENT

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA
COUNTY OF‘)A; lewserlon
. On . J:}ec,ewLLW [e, 20 (¥ , before me,
N abagin ({oipde, a Notary  Public, personally  appeared

Kevirn ALair ytu T&___ who proved to me on the basis of satisfactory evidence to be
the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me
that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument to be the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

irh

NOTARY PUBLIC

MAHESH GUPTA “
COMM. ¥ 2123252 [

KINOTARY PUBLIC « CALIFORNIA B
J  ALAMEDACOUNTY &

My Commission Expites
SEPTEMBER 10, 2019

[Notary Page to Memorandum of Solar License Agreement]



Tax Map Key No.: (1) 8-7-010-006

Exhibit A
Legal Description of the Property

All of that certain parcel of land situate in Lualualei, District of Waianae, City and County
of Honolulu, State of Hawaii, being the land(s} described in deregistered Transfer Certificate of
Title No. 785,873, recorded in the Bureau of Conveyances of the State of Hawaii as Document
No. 2011-108704, described as follows:

LOT:1, area 21.138 acres, more or less, as shown on Map 1, filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawaii with Land Court Consolidation No.
174 of Kabushiki Kaisha Oban and others, which lot has been deregistered from the Land Court
System pursuant to Hawaii Revised Statutes Section 5301-261.

Being the land(s) described in Transfer Certificate of Title No. 785,873 issued to Tropic
Land LLC, a Hawaii limited liability company.

Being the premises acquired by Warranty Deed dated April 25, 2018, by and between
Tropic Land LLC, a Hawaii limited liability company, as Grantor, and THE TRUST FOR PUBLIC
LAND, a California nonprofit public benefit corporation, as Grantee, recorded in the Bureau of
Conveyances of the State of Hawaii as Document No. A-66940346.

Exhibit A, Page 1
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Exhibit B
Legal Description of the Licensed Premises

Being a portion of LOT 1, area 21.138 acres, more or iess, as shown on Map 1, filed in
the Office of the Assistant Registrar of the Land Court of the State of Hawaii with Land Court
Consolidation No. 174 of Kabushiki Kaisha Oban and others, which lot has been deregistered
from the Land Court System pursuant to Hawaii Revised Statutes Section 501-261, described
as follows:

Beginning at the Westerly corner of the Licensed Premises, being also the Northerly
corner of Tax Map Key No. (1) 8-7-010-010, on the Easterly side of Hakimo Road, the coardinates
of said point of beginning referred to Government Triangulation Station “MAILIILII", being 5,359.12
feet South and 12,420.78 fee East and running by azimuths measure clockwise from true South:

1. 213° 22 22263 feet along the Easterly side of Hakimo Road;

2. 306° 43 476.90 feet along a portion of Lot 1;

3. 36° 43 222.25 feet along a portion of Lot 1;

4, 126° 43 463.89 feet along a portion of Lot 1 and Tax Map Key No.

(1) 8-7-010-010 to the point of beginning and
containing an area of 2.40 acres.

. Exhibit B, Page 1
1603725_6






EXHIBIT 1I-B
February 8, 2019

SOLAR LICENSE AGREEMENT

THIS SOLAR LICENSE AGREEMENT (this "License") is made and entered into as of
the 20th day of February , 2015 (the "Effective Date"), by TROPIC LAND LLC, a
Hawaii limited liability company ("Licensor"), and OAHU SPE 101-14 LLC, a Hawaii limited
liability company ("Licensee"). Licensor and Licensee are at times collectively referred to
hereinafter as the "Parties" or individually as the "Party".

WITNESSETH:

A, Licensor is the owner of that certaln property located at Lualualei, District of
Walanae, Honolulu, City and County of Honolulu, State of Hawaii, identified by Tax Map Key
No. (1) 8-7-010-008, and more particularly described in Exhibit A attached hereto (the

“Property").

B. Licensee desires to license from Licensor and Licensor desires lo license to
Licensee, a portion of the Property along with other rights, for purposes of building, constructing,
installing, rebuilding reconstructing, reinstalling, operating, maintaining and repalring an
approximately 500 kW solar power generating facility under Hawaiian Electric Company, Inc.'s
("HECQ") Feed-In-Tariff program as described in Exhibil B attached hereto (the "Project’),
which includes, without limitation, a photovoltaic solar panel array together with connector
equipment and any and all other related and/or necessary equipment, structures and facilities,
inctuding, without limitation, above and/or underground wires, pipes, conduit and concrete
footings (collectively, the "Equipment"), all on the terms and conditions hereinafter provided.

NOW, THEREFORE, in consideration of the premises and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Licensor and
Licensee hereby agree as follows:

i1 License, Licensor hereby grants to Licensee, during the Term hereof and subject
to the restrictions set forth herein, an irrevocable right and license, to use the portion of the
Property depicted in the site plan attached hereto as Exhibit C (the “License Area"), together
with (1) all solar rights, interests, privileges and appurtenances pertaining to the License Area
(the "Solar Rights"), and (ii) all other rights, interests, privileges and appurtenances pertaining
to the License Area, including any easements and other rights as may be necessary for ingress
and egress and maintenance of the Property and any and all right, title and interest of Licensor
in and to adjacent roads, trails or rights-of-way necessary-to access the Property (collectively,
the "Other Rlghts") (collectively, the "Licensed Premises"), for purposes of building,
constructing, instailing, rebuilding, reconstructing, reinstalling, operating, maintaining, repairing
and removing the Project; such right Is exclusive with respect to any photovoltaic solar panels
and connector equipment on the Licensed Premises. Subject to the terms and conditions set
forth in this License, Licensee shall have (i) the exclusive right to use the License Area for the
building, construction, installation, rebuilding, reconstruction, reinstallation, operation, :
maintenance, repair and removal of the Project, and (ii) the exclusive right to use and exploit the
Solar Rights on or over the Licensed Premises.

Licensee agrees and understands that, except to the extent specifically provided

to the contrary in this Agreement, this Agreement authorizes Licensee to use only the Licensed
Premises and Licensee is not authorized or privileged to enter or remain upon any of Licensor's
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other real property (‘Licensor's Other Property”), as the case may be. Except as set forth
herein, nothing In this Agreement is to be construed as creating an implied right or authorization
for Licensee to use or occupy Licensor's Other Property; provided however, that Licensor shall
provide reasonable access through Licensor's Other Property to access the Licensed Premises
as designated herein, and Licensee shall have the right to install connector equipment as
described below, as appraved by Licensor.

2. Term. This License shall commence on the Effective Date and shall run
concurrently with the term of the Feed-in-Tariff Agreement, by and between Licensee and
HECO (the "FIT Agreement”), which is initially twenty (20) years from the In-Service Date {as
defined in the FIT Agreement), unless this License is otherwise ferminated earller or extended
for an additional length of time, pursuant to this License. Licensee shall have the right to renew
this License for an additional period, up to an additional two (2) five {5) year extensions under
the same terms and conditions as provided during the Term, and such additional period(s) shall
extend the Term. This License shall terminate automatically upon termination or expiration of
the FIT Agreement, as the case may be.

3. License Fee. In consideration of the rights granted hersunder, Licensee shall
pay to Licensor a license fee (the "Fee") in the amount specified in Exhibil D, attached hereto
and made a part hereof, and payable as set forth in Exhibit D.

4, Access. Licensor hereby grants Licensee easements over, across, and through
the Licensed Premlses in connection with Licensee's use of the Licensed Premises as provided
herein. Licensor specifically agrees not to (i) construct, plant or allow any construction or
pianting to block sunlight from reaching the photovoltaic panel systems within the Equipment, or
(i) do anything to interfere, impair or impede Licensee's Scolar Rights as it reiates to the
Licensed Premises.

if at any lime during the Term of this License, any governmenta! authority with
jurisdiction requires, though appropriate actlon from which no appeal lies, that the Licensed
Premises be legally subdivided or that a legally distinct separate area therefore be created in
order for this License to be kept In effect, Licensor may, at Licensee’s expense, undertake all
steps necessary io obtain the designation of an easement area encompassing the Licensed
Premlises; provided however, that if any such action materially interferes with Licensee's use or
enjoyment of the Licensed Premises, Licensse may upeon sixty (60) days' wrilten notice to
Licensor terminate this License,

5. Conditions Precedent.

(a) The respective rights and obligations of the Parties under this License
{other than those contained In this Section & (Conditions Precedent), and Sections 2 (Term), 4
(Access), 8 (Licenses, Permits, Laws and Rules), 10 (Default and Remedies), 12
(indemnification), 15 (Assignment/Subletling), 16 (Ownership of Equipment), which are binding
upon the Parties as of the Effective Date) are conditioned upon Licensee having satlsfied in full
or waived each of the following prior to December 31, 2015:

(1) Licensee shall have obtained or caused to be obtained initially and
funded the financing for acquisition and installation of the Equipment;

(i) Licensee shall have obtained or caused to be obtained all
necessary approvals, pemits, entitements, contracts, and agreements from any applicable
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governmental entity for the construction, installation, operation and maintenance of the
Equipment;

(i)  Llcensee shall have obtalned and approved any and all necessary
forms of utility interconnection agreements and interconnection study requirements;

(iv)  Licensee shall have executed the contract(s) for installation of the
Equipment, subject to the terms of any financing therefor; and

(v} Licensee shall have completed its due diligence review of any
lssues of concern to Licensee, including any technical or legal issues, and shall have provided
to Licensor a letter providing notification of its completion of its due diligence review and
agreement to proceed.

(b) On or before the date specified in Section 5(a) above, Licensee shafl
provide notice to Licensor, prompily afier all of the above conditions precedent have been
safisfied. Such notice shall also serve as certification that all conditions precedent in Section
5(a) has been satisfied (the “Notice to Proceed”). If Licensee does not provide the Naotice to
Proceed on or before December 31, 2015, then Licensee may cancel this License upon ninety
{80) days' prior written notice to Licensor,

6. Additional Terms and Conditions. In addition to the other terms of this License,
the rights and obligations herein shall be subject to the following terms and conditions:«

(a) The Inslaliation, operation and maintenance of the Equipment shall not
cause undue damage to the License Area during the Term hereof.

(b) Licensor and Licensee acknowledge and agree that as between Licensar
and Llicensee, Licensee is to have the benefit of all federal, state and local tax credits
associated with the generation of electricity from solar or a renewable power source.

{c) Except as otherwise provided herein, Licensor shall have no liabllity on
account of any damage to or Interference with the Equipment, except to the extent caused by
Licensor's negligence or willful misconduct, or the negligence or willful misconduct of any of
Licensor's officers, agents, contractors, employees or invitees,

(d) Licensee shall be solely responsible for installing, operating, maintaining
and repairing the Equipment, at Licensee’s sole cost and expense in a good and workmanlike
manner. .

(e) Licensee shall pay all fees, taxes, charges, impositions and levies as may
be required by any governmental authority in relation to the Equipment. Licensee shall pay for
all utility services related to Licensee’s use of the Licensed Premises as described hereunder.
Licensor shall pay, prior to delinquency, all real property taxes levied or assessed against the
Property and all buildings and improvements thereon (other than the Equipment); provided,

.however, Licensee shall promptly reimburse Licensor for its proportionate share of such real
preperty taxes, which proportionate share shall be based on the total acreage of the License
Area divided by the total acreage of the Property.

() Licensee shall keep and maintain the Equipment and the Licensed
Premises free of debris and trash.
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() At or before the expiration or earlier termination of the Term hereof or of
Licensee's right to possesslon of the Llcensed Premises hereunder, Licensee shall either
() allow Licensor to purchase the Equipment at falr market value as determined In agreement
by the Parties, or (ii) remove the Equipment pursuant to Section 11 and shall repair any damage
resulting from such remaval and restore the affected portions of the Licensed Premises to the
condition they were In (ordinary wear and tear excepted) before Licensee installed the
Equipment,

{h) It is understood and agreed by and between Licensor and Licensee that
the License Area will be used for the building, construction, Installation, rebuilding,
reconstruction, reinstallation, operation, repair, malntenance and remaval of the Equipment.

(0 In connection with Licensee's installation of connector equipment such as
wires, pipes and conduit for the purpose of transmitting electric energy from the Licensed
Premises to the electrical grid {or other connection point}, which connector equipment will be
located end installed by Licensee in accordance with all applicable HECO standards, Licensor
will cooperate with and provide assistance lo Licensee In obtaining all necessary easements
and/or other rights in favor of Licensee and/or HECO (or other simliar utifity company) upon,
through, under, across and/or over property adjacent to the Licensed Premises for ingress and
egress 1o the Licensed Premises and/or for the installation of such connector equipment on
such adjacent property.

) Licensor reserves for itself, its agenté. employees, permittees, and
tenants, the rights of access, ingress, egress and use of and to, all roads presently existing or to
be constructed in the future on Licensor's Other Property that will serve the Licensed Premises,

7. Modifications to licensed Premises. Any improvements to the Licensed
Premises in connection with the rights granted to lLicensee hereunder shall be subject to
Licensor's prior written consent (which consent shall not be unreasonably withheld, conditioned
or delayed) and shall be made in accordance with any and all applicable governmental
guidelines, laws, ordinances, codes, rules, regulations and requirements of all federal, state or
local governmental units or agencies having jurisdiction over the Licensed Premises
{collectively, "Laws") in effect from fime to time; provided, however, no such consent shall be
necessary for the construction of the Project.

8, Licenses, Petmits, Laws and Rules. Licensee shall secure and maintain
throughout the Term of this License from the proper governmental authorities all licenses or
permits required by applicable Laws for the installation, location, maintenance and operation of
the Equipment on the Licensed Premises. Licensee shall, at Licensee's sole cost and expense,
promptly observe and comply with any and ail Laws, as such Laws may relate to the use,
location, maintenance or operation of the Equipment, and Licensee shall pay any and all fines,
penalties, damages or costs arlsing directly or indirectly from Licensee's failure to observe or
comply with any of sald Laws. Licensor shall provide reasonabie cooperation and assistance to
Licensee in obtaining all governmental approvals required by Licensee, with any reasonable
expenses fo be paid by Licensee. Inthe event the Property is part of a condominium property
regime, Licensee shall alsc comply with all {erms and conditions of the condominium
declaration, bylaws and other rules and regulations applicable to the Property.

9. Maintenance of the Licensed Premises. Licensee shall, at Licensee's expense,
promptly repair any damage to the Licensed Premises lo the extent such damage is caused by
Licensee or any of ils employees, agents ar contractors. To the extent that any repairs or
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replacements of the Licensed Premises are Licensor's responsibility and are necessary during
the Term hereof, Licensor shall promptly notify Licensee thereof, and shall coordinate such
repairs or reptacements with Licensee so as to not interfere with Licensee's exercise of its rights
hereunder. All such repairs or replacements that are Licensor's responslbility shall be
conducted by Licensor in a prompt manner so as to minimize the amount of time that the
Equipment is displaced from the License Area.

10. Default and Remedies.

(a) In the event of any breach of any provision of this License by Licensee,
which breach shall remain uncured for fifteen (15) days after written notice thereof to Licensee
{or such longer period of time, in the event that such cure will reasonably take longer than
fifteen (15) days, so long as Licensee begins the cure in such fifteen (15) day psriad and
diligently pursues completion of the same thereafter), Licensor may declare Licensee to be in
default hereunder and may terminate this License. I[n addition, Licensor shali be entitled to
exercise all available rights and remedies at law or in equity as a result of such defauit.

(b) in the event of any breach of any provision of this License by Licensor,
which breach shall remain uncured for fifteen (15) days after written notice thereof to Licensor
(or such longer period of time, in the event that such cure will reasonably take longer than
fifteen (15) days, so¢ leng as Licensor begins the cure in such fifteen (15) day period and
diligently pursues completion of the same thereafter), Licensee may declare Licensor to be In
default hereunder and may terminate this License. In addition, Licensee shall be entitled to
exercise all available rights and remedies at law or in equity as a result of such default.

{c) In addition to the default provisions In Sections 10(a) and 10(b), in the
event that a Party (i) files or has filed against it a pelition in bankruptey (and such filing against it
is not discharged within forty-five (45} days of filing), (i) or if a custodian, receiver or trustee is
appointed for that Party or for a substantial part of ils assets, (ili) or if any substantial part of thal
Party's property becomes subject to any levy, seizure, assignment, application or sale for or by
any creditor or governmental agency, such Party shall be deemed in default and the non-
defaulting Party shall have the remedies specified in Sectlons 10(a} and 10(b), respectively.

11.  Cancellation; Termination: Removal of Equipmeni. Unless Licensor purchases
the Equipment pursuant to Section 8{g), upon the expiration or earlier termination of this
License, Licensee shall have forty-five (45) days to remove the Equipment and any related
property from the Licensed Premises and restore the surrounding area where such Equipment
was Jocated to the condition existing prior to the instaliment of the Equipment (reasonable wear
and tear excepted). Il all of the Equipment is not so removed or such restoration is not so
completed, Licensar may remove the Equipment at Licensee’s reasonable cost and expense,
and Licensee agrees to pay within thirty (30) days after receipt thereof all invoices received from
Licensor in connection with such removal and restoration by Licensor.

{f at any time during the Term of this License, any governmental authority with
jurisdiction determines, through appropriate action, that the Licensed Premises violate any law
with respect to conveyance of unsubdivided property, Licensor or Licensee may terminate this
License without liability to the other party for any damages in connection with such termination.

12. Indemnification.  Licensor shall indemnify, defend and hold Licensee, and

Licensee's officers, directors, members, managers, agents and employees, harmiess from and
against any and all losses, injuries, damages, demands, cosis, expenses, fines, penalties,
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lawsuits, claims and/or liabilities (including reasonsble attorneys' fees), occasioned by, arising
out of or resulting in connection with, Licensor's activities at or from the Licensed Premises, any
act or failure lo act by Licensor, its officers, directors, members, managers, agents, contractors,
employees or Invitees, or any default by Licensor hereunder, except to the extent arising from
the negligence or willful misconduct of Licensee or its officers, directors, members, managers,
agenls, contractors, employees or invitees.

Licensee shall indemnify, defend and save Licensor, and Llcensor's officers, directors,
members, managers, agents and employees, harmless from and against any and all losses,
injuries, damages, demands, costs, expenses, fines, penalties, lawsuits, claims and/or liabllitles
(including reasonable attorneys' fees), occasloned by, arising out of ar resulting in connection
with, Llcensee's activities at or from the Licensed Premises, any act or fallure to act by
Licensee, Its officers, directors, members, managers, agenis, contractors, employees or
invitees, or any default by Licensee hereunder, except to the extent arising from the negligence
or willful misconduct of Licensor or ils officers, directors, members, managers, agents,
contractors, employees or invitees. The provisions of this Section 12 shall survive the expiration
or earlier termination of this License In perpetuity.

13. Emergencies. In the event of an emergency, Licensor shall promptly notify
Licensee of such emergency at or within the Licensed Premises and the surrounding Property.

14. Insurance,

{(a) Licensee agrees during the Term to carry the following insurance in the
following amounts:

(i A general liability policy covering baodily injury and property
damage combined single limit of at least Two Million Dollars ($2,000,000) per occurrence.
Licensee shall name Licensor and Licensor's morigagee and agents, if any (if requested by
Licensor), as additional insureds (as applicable).

(i) A policy of worker's compensation insurance as required by
Hawaii law covering all employees of Licensee entering the Licensed Premises.

(b) Each Party shall, prior to the commencement of the Term hereof and
thereafter during the Term within thirty (30) days of any change or renewal, furnish the other
Party policies or certificates evidencing such coverage, which policies or cerfificates shall state
that such insurance coverage may not be changed or canceled without at least ten (10) days'
prior written notice to the other Party.

{c) Licensor and Licensee and all parties claiming under them hereby
mutually release and discharge each other from all liability, whether for negligence or otherwise,
in connection with. loss covered by any insurance policies which the releasor carries with
respect io the Licensed Premises, Equipment or any interest or property thereln or thereon
(whether or not such insurance is required to be carried under this License), but only to the
extent that such loss Is collected under said insurance policies. Such release is aiso
cenditioned upon the Inclusion in the policy or policles of a provision whereby any such release
shall not adversely affect said policies or prejudice any right of the raleasor to recover
thereunder, Each Party agrees that it will request from its insurer that its insurance policies wiil
include such a provision. In the event of a loss sustained by Licensee which would have been
cavered by the insurance required to be maintained by Licensee hersunder, but for Licensee's
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fallure to do so, Licensee shall be deemed fo be fully insured with respect to the same and to
have recovered the entire amount of ils loss. In the event of a loss sustained by Licenser which
would have been covered by the insurance Licensor agrees to maintain hereunder, but for
Licensor's fallure to do so, Licensor shall be deemed ta be fully insured with respect to the same
and to have recovered the entire amount of its loss,

{d) The Parties to this License agree to promplly notify each other whenever
an accident or incident occurs resulting in any injuries or damages that are included within the
scope of coverage of such insurance, whether or not such coverage is sought.

15. AsSiqnmeﬁUSubletﬁnq.

(a) Licensee shall have the right to assign its rights under this License, upon
written notice to Licensor, provided that any such assignee agrees in writing to assume and
perform the obligations of Licensee under this License. Upon any such assignment, and subject
to Licensor approval, Licensee shall be released from any of its obligations under this License.

(b) Licensor shall have the right to assign its interest in this License, upon
written notice to Licensee, provided that any such assignee agreses in writing to assume and
perform the obligations of Licensor under this License.

(c) Either party may assign this License to an Affiliate without the further
consent or approval of the non-assigning party upon not less than twenty (20) days' prior written
notice and upon delivery to the other party of an executed original counterpart of an instrument
by which an assignee assumes all rights and obligations under this License; provided, however,
that at the time of such assignment, the assigning party shall not be in material defauit under
this License beyond any applicable cure period; provided, however, that any such pledge shall
be subject to all of the terms and conditions of this License. No such assignment shall be
deemed to be a release of the assigning party or any guarantor of this License of its obligations
under this License or any such guaranty.

For purposes of this Agreement, an “Afflliate" shall mean, with respect to any
Person, any other Person directly or indirectly controlling, controlled by or under common
control with, such Person; for purposes of this definition, “contral”, "controlling”, “controlled by"
and "under common control” shall mean the possession, directly or indirectly, of the power (i) to
direct or cause the direction of the management and policles of an entity, whether through the
ownership of voting securities, by contract or otherwise or (ii) to own fifty percent {50%) or more
of the voling securitiss or other interests of the Person. "Person” shall mean an individual,
partnership, corparation, limited liabllity company, trust, unincorporated assoclation, joint stock

company, or other entity or association,

18. Ownership-of Equipment.

(a) Notwithstanding the Equipment's presence and operation on the Licensed
Premises, Licensee shall at all times retain title to and be the lagal and beneficial owner of the
Equipment and alt alterations, additions or improvements made thersto by Licensee, and the
Equipment shall remain the property of Licensee or Licensee's assigns, and Licensee shall
have the right to remove the Equipment from the Licensed Premises in accordance with the
terms of this License. In no event shall anyone claiming by, through or under Licensor
(including but not imited to any present or future morigagee of the Property) have any rights in
or to the Equipmen! at any time, except as otherwise provided in this License. Licensor
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acknowledges and agrees that Licensee may be required to grant or cause to be granted to
Licensee’s financing parties a securlty interest in the Equipment and Licensor expressly
disclaims, walves and agrees not to assert any lien, security interest or any other rights In the
Equipment, pursuant to thls License, at law or in equity. Licensor shall not cause the Equipment
or any part thereof, lo become subject to any Lien, sncumbrance, pledge, levy or attachment
arising by, under or through Llcensor, and Licensor witl promptly, at its expense, take such
action as may be necessary to duly discharge any such lien, encumbrance, pledge, levy or
attachment If the same shall arise at any time.

(b) The Parties specifically acknowledge and agree that Licensee intends to
pursue cerlain tax benefits as the owner of the Equipment for federal and stale income tax
purposes, and in that connection, Licensee and/or Licensee's financing parties intend to pursue
all fax benefils associated with the Equipment. Licensor shall not pursue such tax benefits or
any environmental atlributes generated by the Equipment, or assert any right, title or interests
therein.

17. Notice. Any notice, request, demand, instruction or other communication to be
given to any Parly hereunder shall be in writing and hand delivered or sent by overnight courier
or registered or ceriified mail, return receipt requested, as follows:

To Licensor: Tropic Land LLC
1001 Bishop Street, Suite 2690
Honolulu, Hawail 96813

To Licensee: Ozhu SPE 101-14 LLC
c/o Kobayashi, Sugita & Goda
999 Bishop Street, Suite 2600
Honolulu, Hawaii 96813
Attn: Davld B, Tongg, Esq.

Either Party may, upon prior notice to the other, specify a different address for the glving of
notice. Except as otherwise pravided herein, if delivered in person, the notice shall be deemed
given when received. If sent by overnight courier, the notice shall be deemed to have been
given one (1) day after sending. If mailed, the notice shall be deemed to have been given on
the date that is three (3) business days following malling. Either Party may change its address
by giving written nolice thereof to the other Party.

18.  Dispute Resolulion. The Parties shall negotiate in good faith and attempt to
resolve any dispute, controversy or clalm arising out of or relating to this License (a "Dispute")
within thirty (30) days after the date that a Party gives wrltten notice of such Dispute to the other
Party. If after such negotiation the Dispute remains unresolved, the Parties shall submit the
Dispute to arbitration in Honolulu, Hawali, pursuant fo the Arbitration Rules, Procedures, and
Protocols of Dispute Prevention and Resolution, inc. (the “DPR Rules") then in effect. The
Dispute shall be heard by a panel of three (3) arblitrators selected by the Parties in accordance
with the DPR Rules. The decision of a majority of the arbitrators shall be final, conclusive and
binding on the Parties hereto and judgment upon the award rendered by the arbitrators may be
entered in any court having jurisdiction thereof. All proper cosis and expenses of such
arbitration, including, without limitation, witness fees, attorneys' fees and the fees of the
arbitrator shall be charged to the Party or Parties in such amounts as the arbitrators shall
determine at the time of award. In the resolution of any Dispute, each Party hereby irrevocably
waives any claim or entitlement to exemplary, punitive or statutory damages.
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19, Waiver. Failure or delay on the part of Licensor or Licensee to exercise any
right, power or privilege hereunder shall not operate as a walver thereof.

20.  Prior Negotiations. This License constitutes the entire agreement of the Partles
with respect to the subject matter hereof and shall supersede all prior offers, negotiations and
agreements in connection herewith,

21. Amendment. No modification of this License shall be valid unless made in
writing and signed by an authorized representative of Licensor and an authorized representative
of Licensee.

22, Defaull Interest. Any amount due hereunder which is not paid when due shall
bear Interest al a rate (the “Default Interest Rate") equal to one percent (1%) per month from
the date due until paid, unless otherwise specifically provided hereln, but the payment of such
Interest shall not excuse or cure any default under this License,

23.  Governing Law and Waiver of Jury. THIS LICENSE SHALL BE GOVERNED BY
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF HAWAI,
WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW, THE PARTIES HEREBY
IRREVOCABLY SUBMIT TO THE NON EXCLUSIVE JURISDICTION OF ANY STATE OR
FEDERAL COURT IN HAWAI WITH RESPECT TO ANY ACTION OR PROCEEDING
ARISING OUT OF OR RELATING TO THIS LICENSE. EACH PARTY HERETO
(RREVOCABLY AND UNCONDITIONALLY WAIVES TRIAL BY JURY 1N ANY ACTION, SUIT
CR PROCEEDING RELATING TO A DISPUTE AND FOR ANY COUNTERCLAIM WITH
RESPECT THERETO.

24, No _Partnership. Neither Party, by virtue of this License, in any way or for any
purpose, shall become a partner of the other Party in the canduct of its business, nor become a
joint venturer or a member of a joint enterprise with the other Party, nor become responsible for
any of the debts, liabilities or obligations of the other Party.

25. Headers and Captions. The Section headings in this License are Inserted only
as a matter of convenience in reference and are not to be glven any effect whatsoever in
construing any provislon of this License.

26. Successors and Assigns. The covenants and agreements contained in this
License shall apply to, inure o the benefit of, and be binding upon the Parties herelo and upon
their respective successors and permitted assigns, except as expressly otherwise herein
provided.

27, . Severability. If any term, covenant or conditlon of this License or any portion of
any term, covenant or condition hereof or the application thersof to any person, entity or
circumstance shall, to any extent, be invalid or unenforceable, the remainder of this License, or
the application of such term, covenant or condition or portion thereof to persons, entities and
circumstances other than those as to which it is held invalid or unenforceable, shall not be
affected thereby, and each term, covenant and condition of this License and each portlon
thereof shall be valid and be enforced fo the fullest extent permitted by law.

28, Gonstruction. This License shall not be construed more strictly against one Party

than against the other merely by virtue of the fact that it may have been prepared by counsel for
one of the Parties. Words of any gender in this License shall be held to include any other
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gender and words in the singular number shal! be held to include the plural wheré the sense
requires. Words importing persons shall include firms, associations, partnerships (including
both general and limited partnerships), trusts, corporations and other legal entlies, including,
but not limited to, public bodies, as well as natural persons. The use of the term “including” in
this License shall mean In all cases "including but not limited to" unless specifically designated
otherwise, and the use of "or" is not exclusive. All references to *Articles" and "Sections” without
reference to a document other than this Licenss, are intended to designate articles and sections
of this License. The words "herein,” "hereof,” "hereunder” and other words of similar import
refer to this License as a whole and not to any particular Article or Section, unless specifically
designated otherwise., Unless otherwise specified in this License, any reference to "days” shall
be construed as a reference to calendar days, and shall include In the counting thereof all
Saturdays, Sundays and holidays; provided, however, if the final day of any period specified in
“days" falls on a Saturday, Sunday or holiday, the period shall be deemed extended to include
the next regular business day occurring thereafter,

29, Counlerparls. This License may be executed in counterparts, each of which
shall be deemed to be an original, but all of which together shall constitute one and the same
instrument.

[SIGNATURE PAGE FOLLOWS]
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(N WITNESS WHEREOF, Licansar and Licenses heve exaculed thls Instrument as of
the day and month first above writien.

- LICENSOR!
TROPIC LAND LL€, a Hawall limited labllity nompany

By

Nama:

Tite:  YYN Ew';\zl/

LICENSEE:
OAHU 5P

01-14 LLE, a Hawall limited flability company

By _'1" 7
"P\_!ﬂ“p(e: Tap/Craig
Wie: Watenar

[Signature Page o Solar License Agreement]



Tax Map Key No. (1) 8-7-010-006
Exhibit A

Legal Description of the Property

All of that certain parcel of land situate in Lualualet, District of Wailanae, Honolulu, City
and County of Honolulu, State of Hawali, being the land(s) described In deregistered Transfer
Cerlificate of Tltle No. 785,873 recorded in the Bureau of Convayances of the State of Hawaii as
Document No. 2011-108704, described as follows:

LOT 1, area 21.138 acres, more or less, as shown on Map 1, filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawali with Land Court Consolidation No,
174 of Kabushiki Kaisha Oban and others, which lot has been deregistered from the Land Court
System pursuant ta Hawaii Revised Statutes Section 501-261.

Belng land(s) described in Transfer Certificate of Title No. 785,873 issued o TROPIC
LAND LLC, a Hawali limited liability company.

Being the premises acquired by Warranty Deed dated November 21, 2005, by and
between Kabushiki Kaisha Oban, a Japan corporation, as Grantor, and TROPIC LAND LLC, a
Hawaii limited liability company, as Grantee, filed in the Office of the Assistant Registrar of the
Land Court of the Stale of Hawaii as Land Court Document No. 3371820,

END OF EXHIBIT A

Exhibit A, Page 1
1327311 2



EXHIBIT B
Description of Project

Oahu Tier 2 FIT Active Queue

Applicant: OAHU SPE 101-14 LLC

Owner: OAHU SPE 101-14 LLC

Application No.; 101-14

System Size: 500 kW AC

Technology: PV System

Project Name: Tropic Land G

Project Address: 87-1239 Hakimo Road, Wajanae, Hawail 96792
TMK No.: (1) 8-7-010-006

Exhibit B, Page 1
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EXHIBITC

Sile Plan Showing Locatlon of License Area

{(copy attached)

Exhibit C
13273112
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EXHIBITD

Schedule of License Fee Payments

1. The Annual License Fees shall be as follows:
License Years Annual License Fees
1 through 20 » $25,000.00
20 through 25 $26,250.00
25 through end $27,662.50

“License Year" means the twelve (12) month period beginning on the first (1*') day of the
month following the In-Service Date (as.defined in the FIT Agreement). The Annual
License Fees shall commence on the first (1*') day of License Year 1.

2 The License Fee shall be prepaid in equal quarterly installments on or before the first
(1%) day of each calendar quarter during the Term of the License, with a grace period of
five (5) days but thereafter there shall be a late fee of seven percent (7%) of the License
Fee due if payment is made after the grace period. The License Fee payable under the
License for partial License Years shall be prorated on a per diem basis. All payments
becoming due under the License and remaining unpaid when due, including but not
limited to the License Fee, shall bear interest until paid at the Default interest Rate (as
defined in Section 22 of the License).

3. Within five (5) business days of the full execution of this License, Licensee shall pay to
Licensor a one-time fee equal to TEN THOUSAND AND NO/100 DOLLARS (U.S.
$10,000.00) (the “License Execution Fee”). Additionally, within five (5) business days
of the full execution of the designation of grant of easement agreement described in
Section 4 below, Licensee shall pay to Licensor a one-time fee equal to FIFTEEN
THOUSAND AND NG/100 DOLLARS (U.S. $15,000.00) (the "Easement Execution
Fee”). Additionally, within five (5) business days of the recordation of the grant of
easement described in Section 4 below, Licensee shall pay to Licensar a one-time fee
equal to SEVENTY FIVE THOUSAND AND NO/100 DOLLARS (U.S. $75,000.00), which
fee shall include the prepayment of the Annual License Fees for the License Year 1 (i.e.,
U.S. $25,000.00).

The Easement Execution Fee in the amount of $15,000.00 shall be paid no later than
March 20, 2015. The $75,000.00 payment related to the recording of the grant of
easement shall be paid no later than June 20, 2015. All payments made under this
License shall be non-refundable when paid. If Licensee does not pay any fee required in
this Section 3 when due, Licensee shall not be in default, however, this License shall
automatically terminate.

4, Licensor shall reasonably cooperate with and provide its best efforts in respect to
Licensee's exercise of its Other Rights, including but not limited to, the execution of any
documents requested by Licensee relating to the designation of an easement area
covering the Licensed Premises and the granting of an easement over said easement
area, the terms of which shall be consistent with the terms and conditions of this
License. Upon granting of said easement to Licensee, this License shall automatically
terminate and be of no further force or effect.

Exhibit D, Page 1
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EXHIBITD

Schedule of License Fee Payments

1. The Annual License Fees shall be as follows:
License Years Annual License Fees

1 through 20 $30,000.00

20 through 25 $31,500.00

25 through end $33.075.00

"License Year" means the twelve (12) month period beginning on the first (1st) day of the month
following the In-Service Date (as defined in the FIT Agreement). The Annual License Fees shall
commence on the first (1st) day of License Year 1. In the event the “In-Service Date” is later
than June 1, 2016, Licensee shall pay a License Fee in the amount of $2,500.00 per month from
February 20, 2016 until the “In-Service Date”

2. The License Fee shall be prepaid in equal quarterly installments on or before the first
(Ist) day of each calendar quarter during the Term of the License, with a grace period of five (5)
days but thereafter there shall be a late fee of seven percent (7%) of the License Fee due if
payment is made after the grace period. The License Fee payable under the License for partial
License Years shall be prorated on a per diem basis. All payments becoming due under the
License and remaining unpaid when due, including but not limited to the License Fee, shall bear
interest until paid at the Default Interest Rate (as defined in Section 22 of the License).

3. Within five (5) business days of the full execution of this License, Licensee shall pay to
Licensor a one-time fee equal to TEN THOUSAND AND N0/100 DOLLARS (U.S.
$10,000.00) (the "License Execution Fee"). Additionally, within five (5) business days of the
full execution of the designation of grant of easement agreement described in Section 4 below,
Licensee shall pay to Licensor a one-time fee equal to FIFTEEN THOUSAND AND N0/100
DOLLARS (U.S. $15,000.00) (the "Easement Execution Fee"). Additionally, within five (5)
business days of the recordation of the grant of easement described in Section 4 below, Licensee
shall pay to Licensor a one-time fee equal to EIGHTY THOUSAND AND N0/100 DOLLARS
(U.S. $80,000.00), which fee shall include the prepayment of the Annual License Fees for the
License Year | (i.e., U.S. $30,000.00).

The Easement Execution Fee in the amount of $15.000.00 shall be paid no later than March 20,
2015. The $80,000.00 payment related to the recording of the grant of easement shall be paid no
later than June 20, 2015. All payments made under this License shall be non-refundable when
paid. If Licensee does not pay any fee required in this Section 3 when due, Licensee shall not be
in default, however, this License shall automatically terminate.

4, Licensor shall reasonably cooperate with and provide its best efforts in respect to
Licensee's exercise of its Other Rights, including but not limited to, the execution of any
documents requested by Licensee relating to the designation of an easement area covering the
Licensed Premises and the granting of an easement over said easement avea, the terms of -
which shall be consistent with the terms and conditions of this License. Upon granting of said
easement to Licensee, this License shall automatically terminate and be of no further force or
effect

Exhibit D, Page 1
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EXHIBIT II-C
February 8, 2019

FIRST AMENDMENT TO SOLAR LICENSE AGREEMENT

THIS FIRST AMENDMENT TO SOLAR LICENSE AGREEMENT (the “Amendment’) is
made and executed effective as of the _____ day of , 2018 (the “Effective Date”), by
and between THE TRUST FOR PUBLIC LAND, a California nonprofit public benefit corporation
(“Licensor”), and OAHU SPE 101-14 LLC, a Hawaii limited liability company (“Licensee”).

RECITALS

WHEREAS, Tropic Land LLC, a Hawaii limited liability company (“Tropic Land’), as
licensor, and Licensee, as licensee, entered into that certain Solar License Agreement dated
February 20, 2015 (the “License”), demising a portion of that certain real property located at
Lualualei, District of Waianae, Honolulu, City and County of Honolulu, State of Hawaii, identified
as Tax Map Key No. (1) 8-7-010-006 (the “Property”), for the development of a solar power
generating facility under the Hawaiian Electric Company, Inc. (‘HECO”) Feed-In-Tariff program
(the “Project”), pursuant to an agreement between HECO and Licensee (the “FIT Agreement”);

WHEREAS, by that certain Warranty Deed dated April 25, 2018, recorded on April 30,
2018, in the Bureau of Conveyances of the State of Hawaii as Document No. A-66940346, Tropic
Land conveyed all of its right, title and interest in the Property to Licensor, including Tropic Land’s
interest in the License, and Licensor assumed all of Tropic Land’s obligations under the License;

WHEREAS, Licensor and Licensee have agreed to amend the License as provided
herein, including the replacement of Exhibit C attached to the License, which provided a depiction
of the License Area, with Exhibit C attached hereto, which provides for a metes and bounds
description of the License Area, and Exhibit D setting forth the schedule of fees.

NOW, THEREFORE, pursuant to Section 21 of the License and for good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Licensor and
Licensee hereby agree to amend the License as follows:

1. Licensor's Assumption of License. Effective as of April 30, 2018, Licensor
assumed all of Tropic Land’s rights and obligations under the License.

2. Section 1. The first sentence of Section 1 of the License is hereby deleted in its
entirety and replaced with the following:

“Licensor hereby grants to Licensee, during the Term hereof and subject
to the restrictions set forth herein, an irrevocable right and license, to use the
portion of the Property described in Exhibit C, attached hereto and incorporated
herein by reference (the “License Area”), together with (i) all solar rights, interests,
privileges and appurtenances pertaining to the License Area (the “Solar Rights”),
and (ii) all other rights, interests, privileges and appurtenances pertaining to the
License Area, including any easements and other rights as may be necessary for
ingress and egress and maintenance of the Property and any and all right, title and
interest of Licensor in and to adjacent roads, trails or rights-of-way necessary to
access the Property (collectively, the “Other Rights”) (collectively, the “Licensed
Premises”), for purposes of building, constructing, installing, rebuilding,
reconstructing, reinstalling, operating, maintaining, repairing and removing the
Project; such right is exclusive with respect to any photovoltaic solar panels and
connector equipment on the Licensed Premises.”

1581324 5



3. Section 2. Upon determination of the In-Service Date under the terms of the FIT
Agreement, the Parties shall execute and record an amendment to the License and Memorandum
(as defined below) to set forth the actual date of the In-Service Date.

4. Section 5(a). In Section 5(a) of the License, the date “December 31, 2015” is
hereby replaced with “June 14, 2019”.

5. Section 5(b). In Section 5(b) of the License, the date “December 31, 2015” is
hereby replaced with “June 14, 2019".

6. Section 6(e). The third sentence in Section 6(e) of the License is hereby deleted
in its entirety and replaced with the following:

“Licensor shall pay, prior to delinquency, all real property taxes levied or assessed
against the Property and all buildings and improvements thereon (other than the
Equipment); provided, however, Licensee shall promptly reimburse Licensor for its
proportionate share of such real property taxes, which proportionate share shall
be based on the total acreage of the License Area divided by the total acreage of
the Property, which shall be equal to 11.35%.”

Beginning on the Effective Date and continuing for the remainder of the Term of the
License, Licensee shall undertake and perform its obligation to pay to Licensor, Licensee’s
proportionate share of real property taxes for the Property as set forth in Section 6(e) of the
License.

7. Section 18. The third, fourth and fifth sentences of Section 18 of the License are
hereby deleted in their entirety and replaced with the following:

“The Dispute shall be heard by a single arbitrator selected by the Parties in
accordance with the DPR Rules. The decision of the arbitrator shall be final,
conclusive and binding on the Parties hereto and judgment upon the award
rendered by the arbitrator may be entered in any court having jurisdiction thereof.
All proper costs and expenses of such arbitration, including, without limitation,
witness fees, attorneys’ fees and the fees of the arbitrator shall be charged to the
Party or Parties in such amounts as the arbitrator shall determine at the time of
award.”

8. Water Meter. Licensee agrees and acknowledges that the water meter for the
Property previously installed by the Board of Water Supply (“BWS”) shall be the sole property of
Licensor. Licensee may, at its sole cost and expense, and upon the issuance of all necessary
permits and approvals, install a submeter for water service. In the alternative, Licensor, in its
reasonable discretion, shall determine Licensee’s water usage, and Licensee shall promptly pay
such sum to Licensor. Licensor may, at its sole cost and expense, build, construct, install, rebuild,
reconstruct, reinstall, operate, maintain, repair and remove one underground waterline in the
Licensed Premises (but outside of the solar array); provided, however, such actions shall not
adversely affect the installation and operation of the solar project.

9. Recordation of Memorandum of Solar License Agreement. As soon as practicable
after the execution of this Amendment, the Parties shall execute, deliver and record in the Bureau
of Conveyances of the State of Hawaii a Memorandum of Solar License Agreement in the form
attached hereto as Exhibit E and incorporated herein by reference (the “Memorandum”).
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Concurrently with the recordation of the Memorandum, Licensee shall pay to Licensor the sum of
Fifteen Thousand and No/100 Dollars ($15,000.00) in consideration for execution by Licensor and
recordation. Licensee shall also pay all recordation fees and conveyance taxes (if any) for the
Memorandum.

10. Exhibit C. Exhibit C attached to the License is hereby deleted in its entirety and
replaced with Exhibit C attached to this Amendment and incorporated herein by reference.

1. Exhibit D. Exhibit D attached to the License is hereby deleted in its entirety and
replaced with Exhibit D attached to this Amendment and incorporated herein by reference. Prior
to the date hereof, Licensee paid to Tropic Land, as the then “Licensor” under the License, the
Execution Fee in the amount of $10,000.00, the Easement Execution Fee in the amount of
$15,000.00 and the additional fee for the recordation of the grant of easement in the amount of
$80,000.00 (which included prepayment of the Annual License Fees for License Year 1 (i.e., in
the amount of $30,000.00)) (all as set forth in Exhibit D as previously revised and agreed to by
Tropic Land and Licensee and was paid by Licensee even though a designation of grant of
easement agreement was never executed and a grant of easement was never recorded). In the
event the License is ever converted to an easement under Section 4 of the License or at the
request of Licensee as provided in Exhibit D, no additional fee shall be payable by Licensee in
connection with the designation and/or granting of the easement.

12. Ratification and Confirmation. Except as specifically modified by this Amendment,
all of the terms, conditions and provisions of the License shall be unmodified and shall remain in
full force and effect. The terms and conditions of the License, as modified herein, shall be binding
upon each Party hereto and their respective heirs, devisees, personal representatives, executors,
successors and assigns, according to the context thereof.

13. Due Authorization. Each party represents and warrants to the other party that it
has all requisite power and authority to execute this Amendment and to consummate the
transactions contemplated by this Amendment. The execution and delivery of this Amendment
by the respective persons signing on behalf of Licensor and Licensee have been duly authorized
by all requisite action on the part of Licensor and Licensee. This Amendment constitutes a legal
and binding obligation of Licensor and Licensee, enforceable in accordance with its terms.

14. Counterpart and Electronic Signatures. This Amendment may be executed in a
number of identical counterparts, each of which will be deemed an original for all purposes and
all of which together will constitute one agreement. Delivery of an executed signature page to
this Amendment by facsimile or other electronic transmission (e.g., e-mailed pdf file) will be
effective as delivery of a manually signed counterpart of this Amendment.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, Licensor and Licensee hereby execute this Amendment as of
the Effective Date.

THE TRUST FOR PUBLIC LAND, a California
nonprofit public benefit corporation

By:

Name: Gilman Miller
its: Senior Counsel

“Licensor”

OAHU SPE 101-14 LLC, a Hawaii limited
liability company

By:

Name;:
Its:

“Licensee”

[Signature Page to First Amendment to Solar License Agreement]



Exhibit C

Legal Description of the License Area

Beginning at the Westerly corner of the License Area, being also the Northerly corner of Tax Map
Key No. (1) 8-7-010-010, on the Easterly side of Hakimo Road, the coordinates of said point of
beginning referred to Government Triangulation Station “MAILIILII", being 5,359.12 feet South
and 12,420.78 feet East and running by azimuths measured clockwise from true South:

1. 213° 22

2 306° 43
3, 36° 43
4 126° 43

1581324_5

222.63
476.90
222.25

463.89

feet along the Easterly side of Hakimo Road;

feet along a portion of Lot 1;

feet along a portion of Lot 1;

feet along a portion of Lot 1 and Tax Map Key No.

(1) 8-7-010-010 to the point of beginning and
containing an area of 2.40 acres.

Exhibit C, Page 1



Exhibit D

Schedule of License Fee Payments

1. The Annual License Fees shall be as follows:
License Years Annual License Fees
1 through 20 $30,000.00
20 through 25 $31,500.00
25 through end $33,075.00

“License Year’ means the twelve (12) month period beginning on the first (1%!) day of the
month following the In-Service Date (as defined in the FIT Agreement). The Annual
License Fees shall commence on the first (1%!) day of License Year 1. Additionally, from
February 20, 2016 until the In-Service Date, the Licensee shall pay to the Licensor a
License Fee in the amount of $2,500.00 per month.

2. The License Fee shall be prepaid in equal quarterly installments on or before the first (1%
day of each calendar quarter during the Term of the License, with a grace period of five
(5) days but thereafter there shall be a late fee of seven percent (7%) of the License Fee
due if payment is made after the grace period. The License Fee payable under the
License for partial License Years shall be prorated on a per diem basis. All payments
becoming due under the License and remaining unpaid when due, including but not limited
to the License Fee, shall bear interest until paid at the Default Interest Rate (as defined in
Section 22 of the License).

3. Within five (5) business days of the full execution of this License, Licensee shall pay to
Licensor a one-time fee equal to TEN THOUSAND AND NO/100 DOLLARS (U.S.
$10,000.00) (the “License Execution Fee”). Additionally, within five (5) business days of
the full execution of the designation of grant of easement agreement described in
Section 4 below, Licensee shall pay to Licensor a one-time fee equal to FIFTEEN
THOUSAND AND NO/100 DOLLARS (U.S. $15,000.00) (the “Easement Execution
Fee”). Additionally, within five (5) business days of the recordation of the grant of
easement described in Section 4 below, Licensee shall pay to Licensor a one-time fee
equal to EIGHTY THOUSAND AND NO/100 DOLLARS (U.S. $80,000.00), which fee shall
include the prepayment of the Annual License Fees for License Year 1 (ie., U.S.
$30,000.00).

The Easement Execution Fee in the amount of $15,000.00 shall be paid no later than
March 20, 2015. The $80,000.00 payment related to the recording of the grant of
easement shall be paid no later than June 20, 2015. All payments made under this
License shall be non-refundable when paid. If Licensee does not pay any fee required in
this Section 3 when due, Licensee shall not be in default, however, this License shall
automatically terminate.

4, Licensor shall reasonably cooperate with and provide its best efforts in respect to
Licensee’s exercise of its Other Rights, including, but not limited to, the execution of any
documents requested by Licensee relating to the designation of an easement area
covering the Licensed Premises and the granting of an easement over said easement
area, the terms of which shall be consistent with the terms and conditions of this License.

Exhibit D, Page 1
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Upon granting of said easement to Licensee, this License shall automatically terminate
and be of no further force or effect.

Exhibit D, Page 2
1581324_5



Exhibit E
Form of Memorandum of Solar License Agreement

(attached)

Exhibit E, Page 1
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EXHIBIT II-D
February 8, 2019

ACKNOWLEDGEMENT; CONSENT
AND ESTOPPEL CERTIFICATE

The Trust for Public Land
101 Montgomery Street, Suite 900
San Francisco, California 94104

Dear Sir or Madam:

This letter is provided in connection with that certain Solar License Agreement dated
February 20, 2015, as amended by that certain First Amendment to Solar License Agreement
dated , 2018 (as amended, the “License”), by and between Tropic Land LLC, a
Hawaii limited liability company, as licensor, and Oahu SPE 101-14 LLC, a Hawaii limited
liability company (“Licensee”), as licensee, of which a Memorandum of Solar License
Agreement was recorded in the Bureau of Conveyances of the State of Hawaii as Document
No. A- , said licensor’s interest now being held by The Trust for Public Land
(“Licensor”).

Section 17 of the License is hereby amended to update the notice information for
Licensee as follows:

To Licensee: Oahu SPE 101-14 LLC
c/o AES Distributed Energy, Inc.
4875 Pearl East Circle, Suite 200
Boulder, Colorado 80301
Attn: Rodion Emelyan, Senior Counsel
Tel. No.: (720) 457-3006
Email: rodion.emelyan@aes.com

Furthermore, in connection with that certain Membership Interest Purchase and Sale
Agreement dated as of May 4, 2017 (as amended, amended and restated, supplemented or
modified, the “MIPA”), by and among AES Distributed Energy, Inc. or its affiliate (“Purchaser”),
and Calwaii Power Holdings, LLC (“Seller”), which provides for the sale of all of the membership
interests in Licensee by Seller to Purchaser, Licensor hereby consents to the transfer of the
membership interests in Licensee to the Purchaser. Licensor and Licensee, by their respective
signatures below, confirm, certify and represent the following to and for the benefit of Purchaser:

1. The License is in full force and effect and constitutes the entirety of the
agreements between Licensor and Licensee relating to the matters set forth therein.

2. No party to the License is in default thereunder or has breached the License,
and, to the best of Licensor’s and Licensee’s knowledge, no facts or circumstances exist which,
with the passage of time or the giving of notice or both, would constitute a default or breach by
any such party under the License. All payments due and payable as of the date hereof, either
by Licensee to Licensor or by Licensor to Licensee under the License, have been paid in full.
The covenants and obligations of Licensee, made to or for the benefit of Licensor under the
License and required to be performed on or before the date hereof (including the payment of
any amounts due and payable), have been properly performed or expressly waived in writing.
There exists no dispute between Licensor and Licensee under the License.
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3. As of the date hereof, Licensor is the fee simple owner of the Property (as
defined in the License) and holds the entire interest of “Licensor” under the License. Licensor
consents to the acquisition by Purchaser of all of the membership interests in Licensee.

4, Licensor has no option to terminate or otherwise modify the terms and conditions
of the License other than as specifically provided in the License.

5. Licensor’s interest in the Property (as defined in the License) is not currently
encumbered by a mortgage.

OAHU SPE 101-14 LLC, a Hawaii limited liability
company

By:

Name: Kurt Fong Lee
Its: Manager

Dated: 12/7/2018

ACKNOWLEDGED AND AGREED TO BY:

THE TRUST FOR PUBLIC LAND,
a California non-profit public benefit corporation

By:

Name: Gilman Miller
Its: Senior Counsel

Dated:

1579841_4
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EXHIBIT IlI-A
February 8, 2019
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F o rm 2 2018-2019 Property Information Worksheet

Notes (on any of the items above

The property was formerly zoned AG-2, but was downzoned for building a golf course.
Although the property could be re-zoned for AG-2, agricultural crop production is a
permissible use for P-2-zoned land, which comports with the expected use of the
property.

The following section is added new:

Just under 2.4 acres of the property is encumbered by a license to put solar panels on
the property entered into by a prior owner. The license is for 25 years but can be
extended to 30 years. MA'O would prefer to farm the entire property as it would make
substantially more money from farming the 2.4 acres than from any solar license
revenue. Although MA'O used its best efforts to persuade the solar licensee not to
exercise its rights under the license, the licensee pushed forward to do so, because it
is selling its portfolio to AES, one of the world's largest utilities, which also operates the
Kahe power plant on the Leeward side. When the license ends, the 2.4 acres will be
returned to MA'O and put into agricultural production. Most of the revenue from the
license (over 70 percent) will be provided to the Legacy Land Conservation Program

pursuant to its Rules, and this will be formalized in the grant agreement between the
State of Hawai'i and WCRC/MA'O.

A remnant of the golf course zoning is subject to a unilateral declaration by a prior
owner agreeing to provide benefits to the City and community in exchange for the right
to build the golf course. The Honolulu Department of Planning and Permitting (DPP)
has stated in writing that it will not enforce any of those material requirements, and will
only require the current owner to comply with the Land Use Ordinance, notify SHIPD of
any burials found on the property, inform DPP of any changes in ownership and submit
an annual letter to DPP informing it of the property status. the process for removing the
unilateral declaration is a minimum 9-month to over a year-long process. Post-closing,
MA'O will remove the unilateral declaration. Councilmember Pine has offered her
assistance in helping MA'O remove the unilateral declaration, as has DPP.
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EXHIBIT 11I-B
February 8, 2019

Applicant: Wai‘anae Community Re-Development Corporation
Application Title: MA‘O Organic Farms Palikea Expansion — Phase One
Section G: Describe the overall significance and importance of the property to be acquired

(REVISIONS IN RAMSEYER FORMAT):

Almost daily, Hawai‘i media lament the lack of food security should a disaster strike, while concurrently
discussing a new real estate development project, oftentimes on historically agricultural land. Even in
the Wai‘anae moku, suitable parcels for agriculture are increasingly difficult to find because of
competition from development interests and speculators. Parcels of over 20 acres that are not
developed with housing (and thus cost-prohibitive), or do not have substantial problems (e.g., landfills
or other soil-impacting waste), are virtually nonexistent.

The Palikea parcel is over 21 acres, is flat, was historically in agricultural production, and has access to
utilities and water. The soil on the property is Lualualei Vertisol series, a unique, high quality soil that is
“very fertile, neutral to alkaline soils capable of supporting good crop growth. Cultivation is possible in
conjunction with proper water management to control soil moisture. Their physical properties can be
improved by adding organic matter” (Deenik, J. and McLellan, A.T. 2008). In contrast to more commonly
found acidic soils on O‘ahu, the Lualualei series does not require amendments to reduce acidity. Instead,
comparable to high quality soils found in Kunia, Lualualei soils can quickly be put into production of a
wide variety of fruits and vegetables. Wai‘anae Community Re-Development Corp. d/b/a MA‘O Organic
Farms has been and is successfully farming on similar soils, including on 11 acres obtained in part with a
2008 Legacy Land Conservation Fund grant. Ensuring land of this quality is put into agricultural
production is of paramount importance both for food security and for maintaining the agricultural
character of Lualualei Valley.

The Palikea property’s location is also significant. It borders both Lualualei Naval Road and Hakimo Road.
This provides convenient access between the property and the 24 acres that MA‘O currently farms just a
few minutes’ drive away, which includes MA‘O Organic Farms’ processing facilities. Close proximity to
processing facilities will enable putting 18.7 acres of the [entire] Palikea property immediately into
production with minimal infrastructure on the property, maximizing output of organic food. While MA'O
would prefer to farm the entire parcel, a solar license entered into by a prior owner will encumber just

under 2.4 acres for 20-30 years and the licensee is adamant about exercising its rights. When the solar

license ends, MA’O will be able to put the entire 21.1 acres into production.

With the Palikea property, MA‘O will increase food production capacity by 125 percent and youth
empowerment impact by [#5] 40 percent. By 2021 [A]an estimated [42,800] 18,000 pounds of organic
fruits and vegetables will be produced monthly from this property, increasing total [menthly] output to
almost [36,880] 400,000 pounds total per annum.

This acquisition will also set the stage for the Palikea Expansion Phase Two, through which on a separate
parcel in Lualualei not part of this acquisition, assuming an agreement with the landowner can be
reached, MAO hopes to provide ag-cluster affordable housing for 24 farm managers/apprentices. This
will provide incentives for managers to continue farming in a tight housing market, and also provide a



'home base for interns seeking university level education subsidized by the MA‘O youth leadership
development program, and needing stable living arrangements.

Identify and assess conditions that threaten the significance and importance of the
property. Address, where applicable, erosion, sedimentation, polluted runoff, flooding, invasive
species, conflicting activities:

Presently, the area surrounding the property is predominantly agricultural, with most housing in the
area situated on larger lots. Thus, the property is very suitable for agriculture. While there are landfills in
Lualualei Valley (in particular PVT), the distance is sufficient so as to not be an issue with agricultural use
of the property. Preventing further construction or expansion of landfills will be important in the future
to ensure that Lualualei Valley remains high quality agricultural land. The Trust for Public Land currently
holds title to the property, which has removed the threat of development provided that funding to
transfer the property from TPL to MA'Q is ultimately secured. Otherwise the primary threat to the
property is [thatitisHisted-forsale-and-could-beaequired] its potential for development. The property
was formerly zoned AG-2 before being down-zoned for potential golf course development. There is
accordingly a possibility of the land being re-zoned to AG-2 to make it attractive to developers. While 2.4
acres of the property will be used for solar panels during the license period, the solar panels will not

impact the agricultural potential of the surrounding land during the license period or the land

underneath the 'Qanels when the license ends, at which time the licensee is responsible for removing all
of the solar equipment.




EXHIBIT llI-C
February 8, 2019

Applicant: Wai‘anae Community Re-Development Corporation
Application Title: MA’O Organic Farms Palikea Expansion — Phase One

Section H: Stewardship and Management (REVISIONS IN RAMSEYER FORMAT)

1. Goals and Resource Management. The short-term goal after acquisition is to prepare the property
for cultivation. It has been fallow for approximately 20 years, so initial actions would include soil
remediation using compost, animal manures, and cover crops. An irrigation system will be installed, and
orchard trees will be planted.

Subsequently, 18.7 acres of the property [wewld-in-its-entirety] (except for minor infrastructure such as a
restroom, a secure tool storage area, and similar farm-related functions) will be put into organic food
production, with the goal of reaching both peak production and USDA organic certification in
approximately three years. This will be accomplished through following the Wai‘anae Community Re-
Development Corporation (WCRC), d/b/a MA‘O Organic Farms’ current organic farm management plan,
which adheres to the federal USDA National Organic Program. At the end of the solar license on 2.4
acres of the property, MA’O will put the entire 21.1 acres into agricultural production.

MA’O Organic Farms will additionally update its current conservation plan to include management of
this property. Cultivation of this land is estimated to result in revenues that will allow WCRC / MA‘O to
hire five new full-time farm apprentices and pay tuition waivers to Leeward Community College for an
additional 25 youth leadership training college interns.

2. Funding Sources for Start Up, Operations, and Maintenance After Acquisition. WCRC / MA‘O has an
established track record for leveraging government, NGO, and philanthropic grants to support its
agricultural and educational programs. Key sources would include private foundations such as Stupski,
Kellogg, Freeman, and the Omidyar Network.

3. Permit Requirements. No permits are anticipated to be required.

4. Management Entity. A community with a rich agricultural heritage, fertile soils, and perennial
growing conditions, Wai‘anae is nonetheless one of the most “food insecure” and poorest regions in
Hawai‘i. Homelessness, hunger, and poverty, as well as oftentimes diet-related preventable diseases,
pervade the community. Sixteen years ago, the Wai‘anae Community Re-Development Corporation
(WCRC) was established as a non-profit 501(c)(3) Hawaiian social enterprise to develop systemic
approaches to helping to solve or at least mitigate some of these problems. With the challenges came
opportunities in the form of an untapped youth population — an asset ready to be mobilized to lead the
community to a healthy and just future.

In 2002, WCRC started MA‘O Organic Farms on 5 leased acres of land and eight young people enrolled at
Leeward Community College. MA‘O Organic Farms operates a certified organic farm that combines
place-based experiential education and “green industry” entrepreneurship to create college and career
pathways for new leaders. That 5 acres is now 24, on which MA‘O Organic Farms produces over 75 tons
of food per year growing 50 different varieties of fruits and vegetables, and selling them in “co-

?



producer” relationships to natural foods and grocery stores, restaurants, farmers markets, and through
a Community Supported Agriculture program with over 100 members.

MA’O Organic Farms currently has 4 employees working in management, 2 in transportation, 2 in
education and 5 in farming. MA’O’s two-year internship annually provides 50 youth college tuition, a
monthly stipend, and a savings program. This program produces new community leaders who are
empowered to take on leadership positions in local organizations.

5. Integration of Existing Cultural Resources. There are no known cultural sites on the property, but
WCRC / MA'O Organic Farms has always and will continue to emphasize in its practices the cultural
stewardship of those who came before us, and who treated the land not as a commaodity, but as a
partner whose health is as important as the health of those who take from it.
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EXHIBIT IV
February 8, 2019

February 2, 2018

EMAIL: KSOKUGAWA@HONOLULU.GOV AND U.S. MAIL

Kathy K. Sokugawa

Acting Director

Department of Planning and Permitting
City and County of Honolulu

650 South King Street, 7th Floor
Honolulu, HI 96813

Re: 87-1239 Hakimo Road (TMK (1) 8-2-010:006)

Dear Director Sokugawa:

We represent Wai'anae Community Re-Development Corporation, a Hawaii
non-profit corporation doing business as MA'O Farms (“MA’O Farms”). MA'O
Farms is under contract to purchase the above-referenced property and is
currently in due diligence.

One of the encumbrances recorded against the property is that certain
Unilateral Agreement and Declaration for Conditional Zoning (the
“Declaration”), dated September 24, 1996, executed by Kabushiki Kaisha
Oban, a Japan corporation {(“Kabushiki”), in connection with Kabushiki’s
proposed golf course development on the property and adjacent properties. A
copy of the Declaration is enclosed.

The golf course was never built. However, the Declaration remains in place
and my client, which intends to use the property for agriculture, is concerned
about the possible continuing effect of the Declaration. The Declaration
appears to place many obligations on the Declarant above and beyond
obligations that are directly related to the development operation of a golf
course.



Kathy K. Sokugawa
Acting Director
February 2, 2018
Page 2

For example, paragraph 3 on page 3 requires Declarant to pay its pro rata share contribution
towards the cost of construction of certain roadway improvements. Paragraph 5 requires the
submittal of a master water plan. Paragraph 9 requires the creation of a separate non-profit
foundation consisting of representatives of Nanakuli community organizations, and subparagraph
{c) requires a $2 Million contribution to the foundation.

We are unsure of what the affect of the Declaration would be on my client.

To assure that none of these obligations are ongoing we would like to have the Declaration
rescinded or have the City file an instrument confirming the Declaration is void and no longer in
effect.

Our timing is fairly short. We would greatly appreciate hearing back from you or your staff as soon
as possible.

Thank you for your assistance.

Sincerely,

ALSTON HUNT FLQYD & ING

WILLIAM C. BYRN?/

Stockholder / Director

wceb/tmkl:encl.

cc: Client

1008043v1 / 09302-8




DEPARTMENT OF PLANNING AND PERMITTING

CITYANDCOUNTY OF HONOLULU

650 SOUTH KING STREET, 7™ FLOOR » HONOLULU, HAWA!l 96813
PHONE: (808) 768-8000 » FAX: (808) 768-6041
DEPT. WEB SITE: www.honoluludpp.org * CITY WEB SITE: www.honolulu.goy

KATHY K. SOKUGAWA
KIRK CALDWELL ACTING DIRECTOR
MAYOR
TIMOTHY F. T. HIU

DEPUTY DIRECTOR

EUGENE H, TAKAHASHI
DEPUTY DIRECTOR

2018/ELOG-282(lli)
1564903
March 19, 2018

Mr. William C. Byrns
Stockholder/Director

Alston Hunt Floyd & Ing Lawyers
1001 Bishop Street, Suite 1800
Honolulu, Hawaii 96813

Dear Mr. Byrns: .

Thank you for your letter of inquiry dated February 2, 2018, concerning the possible
adverse impacts of conditions in the Unilateral Agreement (UA), adopted as a condition of
zoning for a parcel (TMK: 8-7-010:0086), which is located at 87-1239 Hakimo Road. The UA
also applies to two other nearby parcels, TMK: 8-7-010:010 and 8-7-009:002. You asked that
the Department of Planning and Permitting (DPP) either rescind the UA conditions or file an
instrument confirming that the UA conditions are void and no longer in effect.

Unfortunately, the DPP does not have the authority to rescind the UA conditions, which
were adopted by the City as part of a zone change ordinance (Ordinance 96-60; DPP file
94/Z-10). Only the City Council has the authority to amend or delete the UA conditions. The
DPP is able to release UA conditions from a project, but only if such conditions have been
fulfilled.

We confirm your understanding that many of the UA conditions were intended to mitigate
the impacts associated with the development of a new golf course, and that the golf course was
never built; however, the P-2 zoning desighation and the associated UA conditions remain in
effect, despite the fact that the property is not being used for that purpose.

We understand that your client intends to use the subject property for agriculfural
activities. It should be noted that agricultural activities such as aquaculture, crop production,
forestry, livestock grazing, and game preserves are outright permitted uses on P-2 designated
land.

The proposed agricultural activities will not trigger UA conditions that are specific to golf
course development, including the requirement to contribute toward construction of roadway
improvements or the requirement to create a non-profit foundation, which you mentioned in your
letter. UA conditions 1 through 11 would only be triggered if your client submits the applications
for construction of a golf course, and subsequently opened and operated such a course.




Mr. William C. Byrns
March 18, 2018
Page 2

The remaining conditions 12 through 17 are standard conditions that would still apply,
but pose no unreasonable burden to your client’s intent to develop agricultural uses on the
property. Your client should consult with the Board of Water Supply and the DPP Site
Development Division for what requirements might be placed on permits associated with the
planned agricultural uses of the site.

Should your client desire to conduct agricultural activities other than those that are
permitted uses or permitted with a Conditional Use Permit in the P-2 zoning district, they will
need a zone change to the appropriate agricultural zoning district. For more information on
permitted uses in the P-2 zoning district, please refer to Table 21-3 of the Land Use Ordinance,
a copy of which is available at:

http://www.honolulu.gov/ocs/roh/193-site-ocs-cat/875-roh-chapter-21.himi!

Information on zone change procedures and application instructions are available at;
hitp:/fwww.honoluludpp.org/Planning/ZoneChanges.aspx

We understand, based on conversations and correspondence with your client in 2017,
that agricultural use of this parcel is part of a larger project, which would involve a zone change
from P-2 to AG-2 for approximately 50 acres of the adjoining parcel, TMK 8-7-009:002.

Your client may want to consider expanding that zone change application to change the
zoning for both TMKs 8-7-010:006 and 8-7-009:002 to AG-2, and requesting, as part of the zone
change, that the existing UA be repealed or amended to delete or revise all the conditions
concerning qolf course development, which were established for both parcels by
Ordinance 96-60.

Should you have further questions, please contact Lisa Imata, of our staff, at 768-8041
or by email at lisa.imata@honolulu.gov.

Very truly yours,

Kathy K. Sskugawa LZ

Acting Director

KKS:js
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WHEREAS, the Declarent is the owner of certain parcels of land situated in
Lualusiel, Nanskuli, City and Cousty of Honolulu, Islend of Obus, State of Hawaii, Tax Mep Key
Nos. $-7-09: 2, 8-7-10: 6 sad 10, comprising approximstely 254.047 acres of Iand and being more
particularly desaribod in Exhibit “A™ attached hereto and incomorated herel (the “Land™), and
desines 8o make the Land subject to this Unilateral Agreement; snd

'WHEREAS, the Declarant plans to develop an 18-hole privately owned public play
golf course and accessory uses on the Land (the “Project™); and

WHEREAS, the City Council of the City and County of Honotals, Stato of Haweii
(e *Council"), pucsuant o the provisions of the Land Use Ordinance (“LUO™), Ravised Ondinsnces
of Honolulu 1990 (“ROH™) Section 21-840, as smended, relsting to conditionsl zoolng, is
considaring a change in zoning under the LUO for approximataly 188 acres out of the tota] 254.047
acrea of the Land from AG-1 Restrieted Agricultural Distriot and AG-2 General Agricultoral District
with 25-foot height limits to P-2 General Prasecvation District with a 25-Root height limi, as showa
on the postion of Zoning Map No. 15 stisched hereto sa Exchibit “B™ and incarpacated herein; and

WHEREAS, a public hearing regarding the chenge in zoning, Bill 61 (1996), waz
ol by the Comoll on August 7, 1996; and

WHEREAS, the Council recommended by s Zoning Commitsee Report No, 421
st the said changs in zoning be approved, mbject o the following conditions contained in this
Declamtion to be mads pursuant to the provisians of ROH Seation 21-8.40, as smended, relating to
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conditional Zoning, 1o become offective on the effictive date of the zoning ordinance appeoving the
change of zoning (the “Rezoning Ordinance™).
NOW, THEREFORE, the Declarant hereby covenants and declares as follows: :
1. The Declarant shall exaoute & writien sgreement, o be recorded in the Burean ‘
of Conveyances and/or the Office of the Assistant Registrar of the Land Court, s Is sppcopeiate, :
with the owner of Lualualel Access Road to provide access (o the proposed golf course untl] such
time as Lualuslel Access Road msy be acquired by the City and County of Honolslu (the “City™).
A capy of the zecordod excouted agreement shall be submitted to the Deparunent of Laod Ukilizetion
peior to the application for a grading permit for the golf course or sccessory wses.
2 The Duclarant shall provids a pro rate shass contrfbution (based upon vehicle
) _ trip gensration) towsrds the costs of construction in the event that Stste Depertment of
Trausportation ("DOT") inltistes the comstruction of a lfi-turn. siorsge lane alocg Faringson
Highway for soutbbound traffic taming left into Lusluale Access Road, ss spproved by the DOT,
within ten (10) yesrs from the dats of opaning of the golf coume. i
3. Inthe ovent Luslualel Access Road is acquired by the City withia tea (10) :
years from the dats of opening of the golf courss, Declarant will provide 2 pro zata share contiibution
M@mwmmh@wmaﬂu&m ;
1o nem o rght4um sorage s e weetbond i sions Luslesked Accsss Road, 23 spproved
' by the Department of Transpoctation Services ("DTS"). :
4, ‘The Declarant shall estabitsh programs necessary to mest the Depestment of
Flealths (DOH") guidelines applicabio to goif courses in Hawaii, deted Angust, 1994 (Version ), i
sttached as Bxhibit “C™ and incorporated herein. Declarmot shall submit scnuaily S0 the Department
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of Land Utilization (“DLU") verification from the DOH that the golf course is operating in
complisnce with these guidelines.

S.  TheDeclarant shall submit & water master plan showing the proposed water
facilities and necessery bydmclic calculstions to the Boasd of Water Supply for review and spproval
prioe o application for s bullding permit. Prior to the opening of the golf course, the Declasant shell
obtain all govemmente! spprovats —including but not limited to all necessary permits fiom the Stute
Commission on Water Resource Development~necessary to mest the Project's water demands.

6.  Priortotheapplication fr any building permit, the Deotarant shall submit site
plans and clevatioa to the Department of Land Utilization for review and spproval for compliance
with LUO Section 21-8.10-2(b), requiring nses accessory to a golf cousss to be designed end scaled
o mest only the requivemients of the members, guesis or vsers of the fcllity.

7. Prior to the appiication for grading permits, the Declarant shall sobmit
drainage plans to the Department of Public Works for review and approval. The Declarant shall
construct inprovaments pursuant to the approved drainege plans priorto the issuance of a Certificate
of Ocoupancy for the golf courss or acosssory uses, end st its own expanse.

. 8 Declamantshail provide affordsbls public play at the golf course o residents
of the City and County of Honolulu in the following manner:

(A) A minimum of oue and one half {1.5) days par wesk or & mininem
of one hrandred and sixty-cight (168) tee times per week (for 18-hols rounds) shall be reserved for
public play by residents of the City snd County of Honolulu, Of these public piay times, s minimom
of one-helf dey or fifky-six (56) tos times shall, at the affondable rates set focth in Section &(B), be
either on every Saturdsy aftezrnoon or on every Sunday afiemoon, The Declerant shall miske the

EALLSCLIENTSLVALUALSUMLATERAGR ~4-
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soloction between Saawday aftemoons versus Suadey afternoons peior to the initial operstion of the
golf course and may chaage the selection (bstween Satuntay and Sunday) 5o move frequently than
metlmﬂpuyelr.

[T
Ahigt e

()  Creon foes for puldic play times provided under Section S(A) st a ]
mexinun ahall be squal to reskdent immicipal green foe rates for the City snd County of Boaolulu ‘
multiglied by & fictor of oue and one-hulf (1.5), for a period of ten (10) yesss from the date of
opesing of the golf conrss. At the expirstion of the ten-year period, these green foes may be
increased to up to two times the resident sumicipel groen foe rates for the Clty snd County of
Honolulu, ‘The golf rates vefeered 10 in this ssbsection include green faes only and de not include

" foms o eate of mokorized carte b, o golf b, but Cty end Coumty of Hooola resdrnss
). paying gooen fes establisied pucsaent  this subsoction shall mot be charged rectal fics Mgher then
' standard rental fees for such thmes.

‘The golf course rates refirred to in this condition ars the rates applicsble % ‘
vesidents af the Clty and County of Honolutu playing n 18-hole round st sn 18-hole golf course i
Sacllity operated by the City.

) Tootimes that are provided fur local golf clshe shall qualify es public
play within the mesing of this condition but shall not constitute more than fifty percant (S0%) of
the wesskeod poblio play. Toe times that axe lost a3 a result of goif conrss closure dus to inclement !
weather or hotidays shall be croiited towands this public play requirement o 8 propostiouats basis.

)- e ot mee et R L e et



)

(D) Thegolf course operator shell keep a Jog of all play on the golf course

and the grees fies applicable thereto. This log shall be subject to review by the Department of Packs

and Recreation wpon request for complisnce with the requirements set Sorth in this condition.

(E) TheDeciarant shall establish (1) a Junicr golf program open to youths
from Nanaiuli and Welanse; and (2) a Senor golf program open to senlor itivens. Pursuant to
these programs, Junlors and mmumnmuuwmumﬁumu
further discounted Groms thie special mts for residents of the City aad County of Honobul a3 set fxth
in Section 8(B), st times and rtes a5 detenmined by the mensgement of the course.

9. The Deciamut shell causs the creation of » separats non-peofit Soundation
consisting of sepresentatives from commmmity organizations within the Nanaluli region, the
Counsilmensber of the distriot sod the Declarant’s representative. The nan-profit foundstion shell
o establishsd before the peving of the gotfcousme,

(A)  Thenoo-profit Soundstion shall be operated by  Board of Dizectors
(“Bowd of Dicectors”) consisting of ssven (7) members and ane non-voting member who shall be
& representative of the Declarant, The Boasd of Direstors shell be selacted as follows:

(1)  One member of the Board of Disectors shall be the City
Counviimenmber from the Distriot;

()  One member of the Board of Directocs shall be a direotor or
offcerof the Mikius Perm Burean Center, a Havwel nou-proft corporation ("Mikus?), and shail
be selooted by Mikilus;

(3)  Onememberof the Boend of Dirsctoes shall be a member of
the Nualo®§ Hawrailan Homessead Commmanity Association and shall be seleoted by the Amcciation;
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(9  Onemember of the Board of Disectoes shall be sn casployer
of s representutive from a finmacial Institation that serves the community, selacted by the Declamnt;

(5)  One member of the Boszd of Directors shal be a faculty
member of Nanakuli High School, selected by the principel of Nunskuli High Schook;

(6  Onememberof the Bosrd of Directors shall be o member of
the Waisnse Coast Neighbathood No. 24 and shall be selected by the Borrd; and

(M Opemembershall boa Kupuoa tatresides in the district. The

ipitial teom shell be served by Hoaliku Draks, Mhﬁoﬁtmmwﬁsﬂm

of Dirsctors shail select the Kupuna representative,
A represenistive off the Declarant, selected by ths Declarant, shiall serve asa

nen-voting member of the ron-profit foundation,
(3B)  Thotemns of the Directors shall be as follows:
(1) City Counsilmember sl serve for the dorafion of hizkhes

clectod term;
@  TheMidoareprescotative will serve on the Boand of Directors

for = peciod of three (3) years;
(3)  Therapressntuiive fiom the Nanskull Hewsllen Homestead

Commaunity Assoviation will secve fhe x period of two (2) yesrs;
)  Tharepresemiative fom the financisl institution will serve for

& period of three (3) yours;
14)] mwmwhmmm

School shall serve foe & pariod of thees (3) years;
BLSCLITNTSCUALUALEUNILATER ACR -7-
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(6) The represeniativa sclected by the Waisnse Coam
Neighbothiood No. 24 shall serve for 8 period of theee (3) years; snd
()  TheXupunasepresentative shall serve s for a pesiod of two (2)

Members of the Board of Direotors shall serve n6 more than two (2) terma as
8 Director. Blecied officials, with the cxception of the City Comncilmember from the district, shall
be probilited from serving as 8 member of the Board of Directors. If, afier being selented 1o serve
a3 s member of the Boand of Directors, & member is sisctad 2o public offics, he/she shall resign from
the Board of Directors immedistely.

I organizations that sre reprosmnted on the origioal foundations are
subsequently dissolved or dizbanded, replacement members will be nominated and approved in
complixnce with the fouraiation’s by-laws. Atno time, however, shall the namber of members on
the Bosrd of Directors (other than the noo-voting repesentative. of the Declarant) be Iess then seven

.
Board members snd officess of the forndation shall not receive sonetary

'mpm_

() The Doclscantshell cosbune el of TWO MILLION DOLLARS
(52,000,000.00) 1o the foundation as follows:
() $250,000.00 shall be cuntribtod 1o the fovndation when the
golf course is opemed for play.
() $250,000.00 shall be contributed to the foundation 10 nter
than five (5) years from the date of opealng of the goif cuurss.
BULSCLINTRLUALUALIAILATERACR -8-
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() The balance in the mmount of ONE MILLION FIVE
HUNDRED THOUSAND AND NO/100 DOLLARS (51,500,000,00) shall be contributed on a per
round basts as follows: $1.00 pes roaed for green fues paid pursusnt to Section $(B) and (B) berein
and $1.50 per round for all other grean fies soflectsd by the Declarant. This amount shal be
sontributed to ths foundation on s quarterly basis commencing on the data of opening of the golf
courseand shall continue until the ONE MILLION FIVE HUNDRED THOUSAND AND NO/I00
DOLLARS ($1,500,000.00) is paid in full, provided thit the balance shall be pald in full withia
fifteen (15) years from the dets of opening of the goif course.

()  The foundetion may expend aely the interest portion of the paymeats i
with the principal being placed in a sepamate intrest-bearing acconnt.
)’ (B The foundation shall be resposisiblo for secetving the contributions

" fiom the Declarsat, reviewing finding requests, and disborsing funde in acoordance with the }
forndation’s purposes as stated in #8 mission statement and in s organtestional docoments.

Tnitilly, the foundation’s mission siatermsnt shall be to: Promote the welfiere
of the Nenaloali comnusnity by providing contritrutions to vadoas individusls sad/or orgacizations
for the purpose of furthering educational, cultural, socisl xud bealth-related activitizs. Geoemally,
Soundation awaeds must be used to fnd:

(1) Sebolneships, facility impeovemnents or equipment prircheses
benefitting elomentacy, intermediate and high schoci(s) servicing residents of Nwnakoll; -

@  Youtb-related programs and activities in Nanakuli, including
anti-dxug, crime proveation, snd recrestionsl programs or activities;
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(3)  Hesltbrelated or job trainig programs in Nanakuli that
provide rehabiliation and counseling; snd
) 4)  Cultursl progmms or fcilities in Nacakul{ that promots
cultural preservation snd education. |
Foundation swards shall not be limited to 8 siogls reciplent or type of
program, but shall be wed in s variety of programs.
(7 The foundation shall engage the services of an estahlished trust
compeny to overses the administration of the fand:
(4} mmwwmmumhd

(2)  The st company shall be responsible for asset meosgement
of the fund, oc shall cazry out the directions of an fnwlependent Investment manager or scoouat
adnrinistrator managing the investment of the fand.

()  Thetrustcompany shall proparesnd raintuinthe foundation’s
fiscal recordkesping, Inclnding pesiodio financiel stetsments., AR records shall be aubject to review
by the City snd County of Honolols, upon request.

@ mmwﬁnmhn-&nﬁmwﬁQn
receive grant requests and correspondence, disttibute requests 1o board members of the foundation,
and prepore and distribte grants as directed by the Bossd.

@) The foandation shall be estahlished @3 & peroseent vebicle for
charitable giving. However, in the event the dissolution of the foundation is required, remaining
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fnds shall be contributed to the City and County of Honolulu’s goneral fund for disposition to
activities or improvements which shell benefit the Nanelull community.

10. A dovelopment promitem of $23,000,000.00 will o peid to City Councll 1f
the goif courss operation is changsd from oue bamdred peeoet (100%) public play to & semi-prvate
o privase membership chub within twelve (12) years from the date of apening of the golf couse.
Tho provisions for resident plays set forth in Sectin 8 shall secuain in effect. This fos will be peid
In quantesty increments over a five year period 1o refiect the time soquired 10 compiete meahership
ssles. The first inovement of this foe shall be dus within ainety (50) days of the fint private
membership sals,

1. Declerent shel ostbiish e uiftze  brackish (o potable) water systezs 10
Irvigate tho falrway stees of the goif course wati! such use is shown by Declarant 10 be tafeasible.

12.  Tho Dectarant shall immediately stop Work asd contsct the State Historie
Presesvation Division (SHPD) for review and epproval of proposed mitigetion asesures should any
provicusty unidentified hstor aitas (inciodiog but not limbted to actificts, shell, bone, or charcosl
deposits, kumen burisls, rock or conl aligaments, pavings or walls) be encoustered during the

developmest of the Project. Work in the immediste avez shall be siopped until the SHFD is sbleto |

assess impacts and make further recommendations for sppropriste  mitigation messetes. The
Declgrant stoll, within 90 dsys of the offective date of the Renozing Ordinance, desiynate an
archasologist to be used 1o prepare & mitigetion plen for the Project site should pravicusly
unidantified sites as desoribed sbave be encountered during development of the Project.

13.  Appeval ofthis zone change does not constitate compiimes with other Land
Use Ondinance or povermments! agencics' requirements. They ace subjoot 10 soparmte review and

BALSWLENTALUALUALBUNILATERAGR. -11-
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approval. The Declarant shell be respanaible for innuing that the finsl plans for the Project comply

with 2]l applicable Land Use Ordinance snd other governmental sgencies’ provisions snd

requirements,

14. . TheDeclarant shall give potice 1o the Department of Land Utilization of sny
inteat to sall, lease, assign, plade in trust, or otherwise voluniarily ailer the ownership interest in the
Land prior to commiencement of construction on the Land; provided, however, that Doclamat may
transfor ownership in the Land to an affitiste or joins venture of which Declarant Is 2 member or in
a manner conaistent with pelor representations to the City, snd may morigage the propesty ot any
thns without notice to the Clty. A mortgages under sach martgage may forecloss the mastgage, by
Jjodicial foreclosuze or under a power of sale contained in sach mortgage (provided notice of the dats
of such foreclosure sals is given to the City), or may with notice to the City, acquirs title to such
propaty in lien of foreclosure, .

1S.  Onsnanmsl basis, comesponding with the snniversacy of the effective date
of the rezoning ordinance, the Declsrant shail subumit a written status report to the Depsrtment of
Land Utilization ("DLU") documenting its satisthction of and/or describing iis progress toward
complying with cach condition of approval for this zone changs. The stetus repost shall be
subrttod uetil such time a8 the DLU has deterssinad that all conditious of spgioval have boen
sutisfiad.

16.  Inthwe eventofson-complinnce with sy of the conditions set feth hereln, the
Director of DLU shall inform the Counall and muy faitixte aotion to rezons the property, seek civil
enforcement, or take approprinte soction to terminate or stop the Projoct until spplicahls conditions
are et

BALLSCLIENTRLUALUALBRILATER ADR. 12~
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7.  Failure to fuifiil any conditions to the zone change may be grounds for :
revocation of tha permits fasund under this zoning and grounds for the enactment of ordinances
making further 20ne changes, including tevocstion of the underlying zoving, upon initistion by the
proper parties in accordance with the Revised City Charter.

NOW, THEREFORE, the Deciant hereby makes the fillowing additienal

o) s

Decluration:

‘Thet the conditions imposed herein are reszansbly conceived to fulfill public service
demands created by the requesiod chings in zoning and ratlonally relate to the objective of
prestrving the public hesith, safety and general weifire and the fixther implementation of the
Generel Plsn of the City snd County of Honoluls, _

A . Devalopenent of the Land by the Declarsat shall confiem 10 the aforessid conditions
N with the nnderstnding thet, « the sequost of the Doclarsat, aud upon the setisfiction of e J
condition(d) set fxth In this Unllatersl Agreement, the Department of Land Utifizstion may fully or ]
partiaily release any of the foregoing conditions that have been fulfifled.

That, if thers sre any condiiots betweont his Unilateral Agreement and any previous
unilaters] sgronment(s) spplicabicto the Land, the terwns sod conditions of this Unilateral Agreement
shell apply.

AND IT 18 EXPRESSLY UNDERSTOOD AND AGREED that the conditions

/ imposed in this Deciaration shall run with the Land and shall bind and constitate notice o all parties
hereto and subsequent lessees, grantees, mortgegees, Henors, successors sod assigns, snd sy other
persara who have or clain 10 have an irtereat in the Land, and the City and County of Honolulu or
the State of Hawail shall have the right 1o eaftrce this Declamtion by rezoning, appeoprisio action

BALLSVWCLIRNTSLUALUALSUNIATER ATR -13- i

- S . e s .
) TS e S e e el e een e A
v



N e
. .

nm«mhmmmﬂmmmmmuhmm

) -imwnmpumwhnmofwumwmumum

afsay of the conditions contsined in this Deciasation of fr the texmination of this Declaration, mich
muuwmummumﬁcmm

DN WITNESS WHEREOF, the perties heveto bave exceaed this Agreement on the
ayummmm

STATE OF HAWAIL
CITY AND COUNTY OF HONOLULU

. Ontis2¥ sy o Seplembert , 1996, befues s spposred

_%wmwmmmvmmmmw
thet fre. sthe of KADUSHIKY KAISHA OBAN,

- 'Y
mmmﬁWVstM«Eﬂiwwm»{m
Mmﬁﬁo&%ﬂmw&ﬁhwdmwﬂ

vorporstion.

)
).
)

Lebve 2 ot

Notacy Public, State of Hawaii
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EXHIBIT “A™

ALL of that certsin parce] of Iand situstet Luslualei, District of Walsase, Clty a0d
Courtty of Hanolulu, State of Hawaii, desceribed as follows:

LOT (21138 acres, Map 1, Land Cout Consolidstion 174 52 Kabushiki Kalsha :
Oban and others. : i

BEING a portion of the property described in snd covered by Transfer Certificar= of
/'mbNo. 330,004

SUBIECT, HOWEVER, to the followiig:
1 A porpetust exsenent for ingress snd egress in favor of snd sppuutesant to Lot

mbMMNWMWMMSnMU‘MW%ﬁ

TP

2. Tenmus, provisiony and conditions as contained in that certaln Elaine Loul
Chang Revocsbie Living Trost Agreemest herein refened to mumawm»m
mmhum.pmi:inund

3 muwumhumwmu
July 23, 1981 ead filed as Document No, 1078605,

ALL oF thet cestain parcel of land sitmte st Luslualel, Disteiet of Watenas, City snd
County of Honolulv, State of Hawall, described es follows: _

LOT 205-A aren 236.154’Acres, a2 shown on Map 62, filed in the Office of the
Assistant Registoar of the Land Court of the State of Hawail with Land Cowmt Applicstion No. 130
of AC. Dwultudodum.

wnmhmmmmmmnmﬁm
Govemment Road, ss st foeth fn Land Const Ovder No, 48,711, filed Oetober 27, 1976.

- Belng the sama premises described in Transfer Cestificate of Title No. 312,136, /
SUBJECT, HOWEVER, to the followieg:

BLLSCUSNTRLUAAL BN ATER AR Pugs 1 of 2 of Exbibit "A®
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I mmufmmm).umwnmmsz. filed with Land Court
Apoplication No, mwmmmmmawmoﬁum

2. &SMU(.mm).ulhovmﬂMlp&.med%Lmﬂom
Application Na, l!ﬂ.ﬁ:rhehmlnmdﬂm;ﬂnmtymofmm&
3, Umea:dadl.undmdlnﬁr 13, 1977, expiring June 30, 1992, in favar of
Ryoail-ﬂnmdlﬁmy'ﬁﬁmﬁutahacrmﬂnf .00 per month, mubject 10 withdrawal
tbuhlgheundbmmby ﬁvhgﬁukmudxm&s’pdxmﬁmm

4 MMMW&MMM%:
& base renial of $165.00 permonth,

JTHIRD:

ALL of thet certain fland situsic at Lualualel, District of Walsnse, City aad
cmuwmmummumm i

mm(mzﬁ(muwuumnmmmmm

~ No. 130 of A.C. Dowsett and others,
, wa«uumnuwwwmamm'
314,804,

BuscLENTIUALUALEURRATIRAD Page 2 of 2 of Bxhibit "A”
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STATE OF HAWANI
DEPARTMENT OF HEALTH

August, 1994 (Version 5)

GUIDELINES APPLICABLE TQ GOLF COURSES IN HAWAT

It order to aszure that environmental qualky is promuied, protected and eahunced, the State
Department of Health (DOH) recommends the following for all golf courses in Kawail, The
owner/oparator must also comply with all appiicabls DOH rules,

1. Baseline graundwater quality and, if sppropeiate, cosstal water quality should bs
established, .

2. ‘The ownarfoperator should esiablish & groundwaler and, if appropriate, & coasml
water mouitoring plan. The groundwater and coastal water manitoring plans should
minimally describe the following components:

a. A routine monitoring schedule of a2 lesst onoe every six () months for the

first thres of openation snd thermafier, or more frequently
hmwm?)ﬂ&?emmmﬂbrmm

b. Compounds which should b tested for include compounds sssociated with
fertilizers, biocides, and offivest irsigation. Thse date should be permmently
retainod by the goif coune xnd svbmitied perio:ficaliy to the State DOH and
the Planning Department of the county in which the golf course is belng
proposed. These data shouid ba provided Yoth in detstl and in
Formut and should retate to the basellne deta ard to sdvarse impact levals.

e If the monitoring data Indicate fncreased levals of a conaminma associated
with golf course muintence activiies that poses, or may pote, a threst to
public bealth or the eaviresment, the owner should immediately inform the
Stats Departavent of Health and the Covnty Planniog
swwmmmmuwmmmwm

-3 If a wastswater treatment works with effluent reuse becomes the choloe of wastowater

m.mmwmmmulmmmmm
mu:mmmwﬂMMmmmdm
unm_ "s Guldeliinas Gar tha ‘Toes e ; i )
developed by the Wastawater Breach and dated Nove aber 22, 1993, A copy of the

EXHIDIT “C”
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guidelines may be obiainad by dontacting the Wastewater Branch a2 586-4294.
Abbve ground storage tsaks for storing petrolewn praducts for fucling golf carts,

maintenanca vehicles, and emergency power geaerators should be used rather than
mem Mmymnwmﬁ*mm
groundwater and should not ba encouraged.

Buildings designed to bouss ferflieers and biocides should be bermed to 2 helght
sufficiant to contaln a catastrophis leak of all fuid containers, It is akso
recommended that the floor of thls room be wade waterprool so that all leaks can be
contained within the strueture in order to facilitle a clesnap.

A course malntenance should be prepered and implementad with regards o
m‘ﬁamm&:m««mmm “This maintenancs
WMMMWNM& mmw taught at the

en are

certification sciool of the Natfonal Assoclation of o mmswm

mmmumummu»mofmmwwm
riaintensnce activities. Bssential maintenance sctivittes (0., mowing of greens and
Gilrways) should be conducted at times that do sot distitd nexrby residests.

conditioner conposting

<confined to the golf courss property to sliminats the necessity for offsite waaspors of
tﬁsmorpmmmm. In addition, during construction the developer should
Pesticides and other agricultural chamicals should be applied In a manves tha
prevents the offsite drilt of spray matesial, The Stame mdm
shoald be consuited in this regard.

Ta avoid soll runoff during constriction, the mmmmmu.s.
chuthum mmmwm that best mansgement

g‘mmmmyqnudmm mwmmmmﬁ‘mm
ﬁmmum&ngomeeuma. s appreciate wour cooperation in preserving
and protectiag environmentsl quality tn Hawail. el
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