
STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Land Division 
Honolulu, Hawaii 96813 

August 23, 2019 

Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii KAUAI 

Amend Prior Board Action of May 11, 2018, Item D- 1, Amend Prior Board 
Action ofJuly 28, 2017, Item D-1O, Consent to Assignment ofFifty Percent (50%) 
Interest in Ficker & Hunt, a Hawaii Partnership, also known as Ficker & Hunt 
Partnership, Lessee under General Lease No. S-4649, from Albert Ficker, 
Assignor, to Chester Hunt, Assignee; Acknowledgment that Lessee under General 
Lease No. S-4649 Will Thereby Become Chester Hunt, as Tenant in Severalty; 
Kekaha, Waimea, Kauai, Tax Map Key: (4) 1-3-008:003; 

The purpose of the amendment is to: (i) delete the portion of the Board approval 
stating that Chester Hunt will become the lessee under the lease, and instead 
confirm that the lessee will remain Ficker and Hunt, a Hawaii Partnership; and 
(ii) address the effect of a March 20, 1995 Extension of General Lease No. S-4649 
(1995 Extension), and to specify that even though the extension incorporated a 
lease assignment premium provision into the lease, that provision and others in 
the 1995 Extension are unenforceable because they constitute an improper 
amendment of a public auction lease. Staff recommends an Amendment of the 
1995 Extension to Eliminate all Terms and Conditions Therein That Are 
Inconsistent with General Lease No. 5-4649 as Sold at Public Auction (except for 
the increase in the duration of the lease); 

After-the-fact Consent to Sublease under General Lease No. S-4649, Ficker & 
Hunt, a Hawaii Partnership, Sublessor, to United States Postal Service, 
Sublessee; Approve 20-Year Extension ofLease Term, General Lease No. S-4649, 
Ficker & Hunt, a Hawaii Partnership, Lessee; Kekaha, Waimea, Kauai, Tax Map 
Key: (4) 1-3-008:003. 

D-1 
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The purpose of this amendment is to replace the Board-approved 
Recommendation in item 4b with “b. Ficker & Hunt, a Hawaii Partnership, shall 
complete the improvements as proposed and submit to Land Division staff 
receipts verifying payment for the improvements by December 31, 2019, or the 
lease extension shall be subject to cancellation;”. This amendment will extend the 
deadline for the completion of the proposed improvements to give the Lessee 
more time. 

BACKGROUND: 

The Board action July 28, 2017, Item D-10, approved Chester Hunt’s acquisition of 
Albert Ficker’s 50% interest in the Partnership, and then noted that Mr. Hunt would 
become the lessee under the lease because the Partnership had been dissolved. 

Since the date of the Board action, Mr. Hunt re-registered the Partnership and intends to 
maintain the Partnership as the lessee under the lease. The prior Board action needed to 
be amended to clarify that the Partnership will continue to be the lessee despite Mr. 
Hunt’s acquisition of 100% of the Partnership interest. 

General Lease No. S-4649 was also set to expire on May 15, 2018 and the Lessee 
requested a 20-year lease extension pursuant to Section 17 1-36, HRS, to amortize the cost 
of proposed improvements to the property. The improvements included roof replacement, 
reconstruction of a portion of the building walls, and reconstruction of the concrete apron 
connecting the parking lot to the road. 

At its meeting of July 10, 1981, under agenda Item F-20, the Board consented to the 
initial sublease to USPS for a period of 10 years commencing on July 25, 1983 and 
ending on June 30, 1993, with four 5-year options to extend, which were all exercised. 
The exercised option extended the approved sublease term to June 30, 2013. 

USPS continued to occupy the property after June 30, 2013 under a lease between the 
Partnership and USPS dated June 23, 2013, which was not presented to the Board for 
consent. An after-the-fact consent to the sublease was therefore needed and had to be 
processed in conjunction with the lease extension request. 

The Board action May 11, 2018, Item D-1, approved as amended amending prior Board 
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Action of July 28, 2017, Item D-10; After-the-fact Consent to Sublease under General 
Lease No. S-4649, Ficker & Hunt, as Sublessor, to United States Postal Service, as 
Sublessee; 20-Year Extension of Lease Term of General Lease No. S-4649. The Board 
amended the recommendation section by: (1) adding in recommendation 1 a (a) that 
Ficker and Hunt shall come into good standing with the State Department of Commerce 
and Consumer Affairs within ninety (90) days of May 11, 2018; and (2) deleting 
recommendation 1(b); and (3) adding a requirement that the lease rent be reopened at fair 
market value (i.e., unimproved land) for the extended period. See Exhibit A. 

Ficker & Hunt became in good standing with the State Department of Commerce and 
Consumer Affairs within the required time period and currently remains in good standing. 
In addition, rent was reopened at fair market value and accepted by Ficker & Hunt. 

REMARKS: 

According to Recommendation 4b of the Board action May 11, 2018, Item D- 1, the 
Lessee was given a deadline of June 1, 2019 to complete the proposed improvements and 
provide staff with receipts to verify payment for the improvements. As of this date the 
Lessee’s contractor has completed most of the improvements but is still working on the 
roof and siding replacement. The Lessee estimates that it might take another month or 
more for the contractor to complete the work. Staff recommends extending the deadline 
for the improvements to the end of the year, December 31, 2019, to give the Lessee 
enough time to complete the improvements. 

RECOMMENDATION: That the Board: 

Amend its prior Board action of May 11, 2018, under agenda item D-1 by 
replacing the Board-approved recommendation in item 4b with: 

“b. Ficker & Hunt, a Hawaii Partnership, shall complete the improvements as 
proposed and submit to Land Division staff receipts verifying payment for the 
improvements by December 31, 2019, or the lease extension shall be subject 
to cancellation;” 
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2. All terms and conditions listed in its May 11, 2018 approval to remain the same. 

Respectfully Submitted, 

Kurt Yasutak 
Land Agent 

APPROVED FOR SUBMITTAL: 

Suzanne ‘‘. Case, Chairperson 



STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Land Division 
Honolulu, Hawaii 96813 

May 11, 2018 

Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii KAUAI 

Amend Prior Board Action of July 28, 2017, Item D-10, Consent to Assignment of 
Fifty Percent (50%) Interest in Ficker & Hunt, a Hawaii Partnership, also known 
as Ficker & Hunt Partnership, Lessee under General Lease No. S-4649, from 
Albert Ficker, Assignor, to Chester Hunt, Assignee; Acknowledgment that Lessee 
under General Lease No. 5-4649 Will Thereby Become Chester Hunt, as Tenant 
in Severally; Kekaha, Waimea, Kauai, Tax Map Key: (4) 1-3-008:003; 

The purpose of the amendment is to: (i) delete the portion of the Board approval 
stating that Chester Hunt will become the lessee under the lease, and instead 
confirm that the lessee will remain Ficker and Hunt, a Hawaii Partnership; and 
(ii) address the effect of a March 20, 1995 Extension of General Lease No. 
S-4649 (1995 Extension), and to specify that even though the extension 
incorporated a lease assignment premium provision into the lease, that provision 
and others in the 1995 Extension are unenforceable because they constitute an 
improper amendment of a public auction lease. Staff recommends an Amendment 
of the 1995 Extension to Eliminate all Terms and Conditions Therein That Are 
Inconsistent with General Lease No. S-4649 as Sold at Public Auction (except for 
the increase in the duration of the lease); 

After-the-fact Consent to Sublease under General Lease No. S-4649, Ficker & 
Hunt, a Hawaii Partnership, Sublessor, to United States Postal Service, Sublessee; 
Approve 20-Year Extension of Lease Term, General Lease No. S-4649, Ficker & 
Hunt, a Hawaii Partnership, Lessee; Kekaha, Waimea, Kauai, Tax Map Key: (4) 
1-3-008:003. 

BACKGROUND: 

At its meeting of July 28, 2017, Item D-10, the Board of Land and Natural Resources 
(Board) consented to the assignment of a fifty percent (50%) interest in Ficker & Hunt, a 
Hawaii Partnership, also known as Ficker & Hunt Partnership (Partnership), Lessee under 
General Lease No. S-4649, from Albert Ficker, Assignor, to Chester Hunt, Assignee, and 

o.s 
APPROVEDABY THE BOARD OF 

LAND AND NATURAL RESOURCES 

EX BIT A AT ITS MEETING HELD ON M~av (~ 2.Ot~ (so. 



BLNR Amend Consent to Assignment; Page 2 May 11, 2018 — 

Extension of GL No. S-4649 

acknowledged that lessee under General Lease No. S-4649 would thereby become 
Chester Hunt, as tenant in severalty. A copy of the approved Board submittal is attached 
EXHIBIT 1. 

Since the date of the Board action, Mr. Hunt has re-registered the Partnership and intends 
to maintain the Partnership as the lessee under the lease. The prior Board action needs to 
be amended to clarif~’ that the Partnership will continue to be the lessee despite Mr. 
Hunt’s acquisition of 100% of the Partnership interest. 

Additionally, under the premium assignment analysis portion of the July 28, 2017 
submittal, staff explained that no assignment premium was due because General Lease 
No. S-4649 did not allow for a premium. While that statement was correct as to the lease 
as originally issued, it was not accurate in light of 1995 Extension of the lease the Board 
approved. Staff proposes to amend the July 28, 2017 Board action to address the effect 
of the 1995 Extension on the lease assignment premium issue, as well as to amend the 
1995 Extension itself. 

The Partnership is requesting consent to a sublease to the United States Postal Service 
(USPS), which the Board has not previously approved. Finally, the Partnership is 
requesting a 20-year extension of the lease based on substantial improvements to the 
lease premises. 

APPLICANT: 

Ficker & Hunt, a Hawaii Partnership, also known as Ficker & Hunt Partnership, 
Sublessor, to United States Postal Service, Sublessee, as to the request for after-the-fact 
consent to sublease, amendment of 1995 Extension and prospective 20-year lease 
extension. 

LEGAL REFERENCE: 

Sections 171-6, -22, and -36(a)(6), Hawaii Revised Statutes (HRS), as amended. 
Act 207, Session Laws of Hawaii 2011. 

LOCATION: 

Portion of Government lands of Waimea situated at Kekaha Town Lots, Lots 3 and 4 
(combined), Kekaha, Kauai, identified by Tax Map Key: (4) 1-3-008:003, as shown on 
the attached map labeled EXHIBIT 2. 

AREA: 

24,049 square feet, more or less. 
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TRUST LAND STATUS: 

State Land Use: Urban 
County of Kauai CZO: Neighborhood Commercial (C-N) 

LEASE CHARACTER OF USE: 

General commercial use. 

SUBLEASE CHARACTER OF USE: 

Post Office purposes. 

TERM OF LEASE: 

Original term of 25 years, commencing on May 16, 1980 and expiring on May 15, 2005. 

A 13-year extension, which commenced on May 16, 2005, is scheduled to expire on May 
15, 2018. The initial 25-year term, plus the 13-year extension equals an aggregate term 
of 38 years. 

Lessee has requested a 20-year extension. The proposed extension would change the 
aggregate term of the lease to 58 years. 

TERM OF SUBLEASE: 

Five years, commencing on July 1, 2013 and expiring on June 30, 2018, which is past the 
scheduled lease expiration date of May 15, 2018. Additionally, the sublease provides for 
a five-year extension from July 1, 2018 to June 30, 2023, which the United States Postal 
Service has exercised even though General Lease No. S-4649 is presently scheduled to 
expire on May 15, 2018. 

ANNUAL LEASE RENTAL: 

Currently: $16,800 per year or 4% of gross receipts, whichever is greater.1 

ANNUAL SUBLEASE RENTAL: 

$68,080. 

1 General Lease No. S-4649 as issued at auction provided that the percentage rent was 4%. The 1995 Extension 
changed the percentage to 5%. For the reasons discussed herein, the 1995 Extension is unenforceable insofar as it 
purported to amend the originally auctioned lease. The proper percentage rent is therefore 4%, at least until an 
appraisal determines otherwise. 
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RECOMMENDED ADJUSTMENT TO LEASE RENTAL: 

Pursuant to the Board’s sublease rent participation policy of May 26, 2000, Item D-24, as 
amended on January 26, 2001, Item D-8, staff is recommending no adjustment to 
sublease rental because the sublease is for improved property only, the improvements are 
not owned by the State, and the lessee pays fair market rent.2 General Lease No. S-4649 
includes a percentage rent provision that requires the lessee to pay the greater of the base 
rent or “an amount equal to 4% of the gross proceeds for the year.” However, the lease 
was sold at public auction on May 16, 1980 prior to the amendment of Section 171-36(a), 
HRS, that required the gross receipts of sublessees to be included in the lessee’s reporting 
of gross receipts. See Act 104, Session Laws of Hawaii 1989. Staff believes that the 
later statutory amendment now codified at Section 171 -36(a)(6) cannot be applied 
retroactively to this auction lease. Accordingly, staff is recommending no adjustment to 
lease rental under the Board’s current policy. 

RENTAL REOPENINGS: 

The last rental reopening occurred on May 16, 2004; there are no further rental 
reopenings scheduled. 

Reopenings for the extended term shall be on May 16, 2018 and May 16, 2028. 

USE OF LOAN PROCEEDS: 

The Partnership plans to remove the existing roof of the building on the lease premises 
and replace it with a new single-ply Thermoplastic polyolefin (TPO) roof system, remove 
and replace the existing parapet wall with new framing and T-1 11 siding (both sides), and 
saw-cut and remove the existing driveway apron with dimensions up to 18 feet long, 10 
feet wide, and 8 inches deep, re-grade and re-compact the existing subgrade and form and 
pour a new rebar-reinforced concrete apron at an estimated cost of $138,200. Copies of 
quotes for this work are attached as EXHIBIT 3. 

2 There was a subsequent adjustment to this policy in 2012, adding the underscored language below: 

If the lessee subleases improvements not owned by the State, the Board shall not receive any 
portion of sublease rents from subleasing improved space unless: Lfl that right and method of 
calculation are specifically stated in the lease. or (ii) participation in sublease rents is warranted 
considering the age of the improvements (including but not limited to the extent to which the 
improvements have been depreciated or amortized), lessee’s expenditures to maintain the same in 
relation to sublease revenues, and the extent to which the lessee actually occupies and uses the 
lease premises for its own business. 

However, the Board has not applied subsection (ii) of this policy in past subleasing situations involving the locations 
such as the Kanoelehua Industrial Area in Rib. Accordingly, staff is not recommending application of the 2012 
policy here. 
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DCCA VERIFICATION: 

SUBLESSOR FICKER & HUNT PARTNERSHIP: 
Place of business registration confirmed: YES NO X — 

Registered business name confirmed: YES — NO ..~ 

Good standing confirmed: YES NO X — 

The Partnership is in the process of re-registering with the Department of Consumer 
Affairs, and intends to be in good standing by the date of the Board meeting. USPS is not 
required to register with the Department of Commerce and Consumer Affairs. 

CHAPTER 343 ENVIRONMENTAL ASSESSMENT: -

With respect to the consent to sublease and requested extension of the lease, see the 
Exemption Notification attached as EXHIBIT 4. 

REMARKS: 

Amend Prior Board Action of July 28, 2017, Item D-10 

The Board action of July 28, 2017, Item D-l0, approved Mr. Hunt’s acquisition of Mr. 
Ficker’s 50% interest in the Partnership, and then noted that Mr. Hunt would become the 
lessee under the lease because the Partnership had been dissolved. Since the date of the 
Board action, however, Mr. Hunt has re-registered the Partnership and intends to 
maintain the Partnership as the lessee under the lease. The prior Board action needs to be 
amended to clarify that the Partnership will continue to be the lessee despite Mr. Hunt’s 
acquisition of 100% of the Partnership interest. 

Also, the premium assignment analysis portion of the staff submittal explained that no 
assignment premium was due to the State because General Lease No. S-4649 did not 
allow for a premium. While that statement was correct as to the lease as originally 
issued, it was not accurate in light of a March 20, 1995 Extension of General Lease No. 
S-4649 (1995 Extension) executed by the State and the Partnership. This fact was 
brought to staff’s attention by the Department of the Attorney General (DAG) in response 
to staff’s request for DAG to prepare the consent to assignment document. A copy of the 
1995 Extension is attached as EXHIBIT 5. 

Upon further discussion with DAG, however, DAG confirmed that an extension of a 
public auction lease cannot add new terms or terms that are inconsistent with the original 
lease as part of the extension. See State of Hawaii v. Kahua Ranch, 47 Haw. 28, 384 
P.2d 581, affirmed on rehearing, 47 Haw. 466, 390 P.2d 737, rehearing denied, 47 Haw. 
485, 391 P.2d 872 (1964): 

The statutory provisions of Hawaii forbid any agreement between the 
State and a prospective bidder for a lease of State land inconsistent with 
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the terms of the notice of sale as published. Any such agreement contrary 
to the terms of the published notice of sale would be illegal and 
unenforceable. 

47 Haw. at 36, 384 P.2d at 586. 

Accordingly, an extension of a public auction lease can only extend the lease term subject 
to the terms and conditions of the original public auction lease. Insofar as the 1995 
Extension added new or inconsistent terms to the lease, they are unenforceable. Staff is 
therefore including a recommendation that the prior Board action be amended to address 
the effect of the 1995 Extension, and to further authorize the amendment of 1995 
Extension to eliminate all terms and conditions therein that are inconsistent with General 
Lease No. S-4649 as sold at public auction (except for increasing in the duration of the 
lease, which is authorized by law). 

Because General Lease No. S-4649 as sold at public auction does not allow for the 
assessment of a premium on assignment, no premium is due on the assignment of the 
50% partnership interest the Board approved at its meeting of July 28, 2017. 

After-the-Fact Consent to Sublease to USPS 

With respect to subleasing, General Lease No. S-4649 provides as follows: 

14. Subletting. That the Lessee shall not rent or sublet the whole or any 
portion of the demised premises, without the prior written approval of the 
Board; provided, however, that prior to such approval, the Board shall 
have the right to review and approve the rent to be charged to the proposed 
sublessee and, if necessary, revise the rent of the demised premises based 
upon the rental rate charged to the said sublessee; provided, further, that 
the rent may not be revised downward. 

At its meeting of July 10, 1981, under agenda Item F-20, the Board consented to the 
initial sublease to USPS for a period of 10 years commencing on July 25, 1983 and 
ending on June 30, 1993, with four 5-year options to extend, which were all exercised. 
The Board reviewed the sublease consent provision in the lease and, in accordance with 
Section 14 of the lease above-quoted, determined that the ground rent should be increased 
from $3,900 per year to $10,600 per year.3 The exercised options extended the approved 
sublease term to June 30, 2013. 

USPS continued to occupy the property after June 30, 2013 under a lease between the 

3 In 2000-200 1, the Board adopted its sublease rent participation policy mentioned above under the heading 
“RECOMMENDED ADJUSTMENT TO LEASE RENTAL.” Under that policy, there is no adjustment to sublease 
rental when the sublease is for improved property only, the improvements are not owned by the State, and the lessee 
pays fair market rent. All of those criteria are satisfied here. 
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Partnership and USPS dated June 23, 2013, which was not presented to the Board for 
consent. USPS has even exercised an option to extend the lease to June 30, 2023, 
notwithstanding that General Lease No. S-4649 is set to expire on May 15, 2018. The 
rent payable under the USPS lease for the period July 1, 2013 through June 30, 2023 is 
$68,080 per annum. 

An after-the-fact consent to the sublease is therefore needed and will have to be 
processed in conjunction with the lease extension request presented below. The ground 
rent under General Lease No. S-4649 for the period July 1, 2004 through May 15, 2018 is 
$16,800 per year or 4% of gross receipts, whichever is greater. As discussed above, the 
Partnership’s calculation of gross receipts is based on the sublease rent it receives from 
USPS and not on the gross receipts USPS earns at the property. General Lease No. 5-
4649 was issued at public auction on May 16, 1980 and the subsequent amendment of 
Section 17 1-36(a), HRS, to include a sublessee’s gross receipts in the reporting of the 
lessee’s gross receipts is inapplicable. Under the Board’s current sublease rent 
participation policy, no adjustment to the lease rent is recommended. 

20-Year Lease Extension 

The current 38-year lease is set to expire on May 15, 2018. The Partnership is requesting 
20-year lease extension pursuant to Section 17 1-36, HRS, to amortize the cost of planned 
improvements to the property, including roof replacement, reconstruction of a portion of 
the building walls, and reconstruction of the concrete apron connecting the parking lot to 
the road. An appraisal evaluation performed by a certified appraiser (EXHIBIT 6) has 
determined that the economic life of the proposed improvements will exceed the 20-year 
extension period requested to amortize the cost of the improvements. Reopenings for the 
extended term shall be on May 16, 2018 and May 16, 2028. 

With the exception of the unauthorized sublease and inability to obtain percentage rent 
information from USPS (both of which matters will be resolved if the Board approves the 
recommendations below), the Lessee is in compliance with the terms and conditions of 
the lease. The Lessee is current with rent, insurance and performance bond. A recent 
inspection showed that the existing structures would benefit from the proposed property 
improvements. 

The leased premises have been used substantially for the purpose for which they were 
leased. 

RECOMMENDATION: That the Board: 

1. Amend its prior Board action of July 28, 2017, under agenda item D-10, by: 

a. Deleting references in the Board approval stating that Chester Hunt will 
become the lessee under the lease, and instead confirming that the lessee will 
remain Ficker and Hunt, a Hawaii Partnership; and 
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b. Deleting recommendation B of the submittal and replacing it with the 
following: 

“B. Authorize the amendment of Extension of General Lease No. S 
4649 dated March 20, 1995, to eliminate all terms and conditions 
therein that are inconsistent with General Lease No. S-4649 as sold at 
public auction (except for the increase in the duration of the lease).” 

2. Declare that, after considering the potential effects of the proposed consent to 
sublease under and extension of lease, in accordance with Chapter 343, HRS, and 
Chapter 11-200, HAR, this project will probably have minimal or no significant 
effect on the environment and therefore exempt from preparation of an 
environmental assessment. 

3. Consent after-the-fact to the sublease under General Lease No. S-4649, Ficker & 
Hunt, a Hawaii partnership, Lessor, to the United States Postal Service, Sublessee, 
under the terms and conditions cited above, which are by this reference 
incorporated herein and further subject to the following: 

a. The standard terms and conditions of the most current consent to sublease 
form, as may be amended from time to time; 

b. Review and approval by the department of the Attorney General; and 

c. Such other terms and conditions as may be prescribed by the Chairperson to 
best serve the interest of the State. 

4. Authorize a 20-year extension of General Lease No. 5-4649, Ficker & Hunt, a 
Hawaii Partnership, Lessee, under the terms and conditions cited above, which are 
by this reference incorporated herein and further subject to the following: 

a. The standard terms and conditions of the most current lease extension form, as 
may be amended from time to time; 

b. Ficker & Hunt, a Hawaii Partnership, shall complete the improvements as 
proposed and submit to Land Division staff receipts verif~iing payment for the 
improvements by June 1, 2019, or the lease extension shall be subject to 
cancellation; 

c. Review and approval by the department of the Attorney General; and 

d. Such other terms and conditions as may be prescribed by the Chairperson to 
best serve the interest of the State. 
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‘spectfull ~r 

4~i~ 

rt Yasutake 
Land Agent 

APPROVED FOR SUBMITTAL: 

Suzanne D. Case, Chairperson 

Land Board Meeting: May 11, 2018; D-1: Approved as amended. 

Approved as amended. The Board amended the recommendation section by: (1) 
adding in recommendation la (a) that Ficker and Hunt shall come into good 
standing with the State Department of Commerce and Consumer Affairs within 
ninety (90) days of May 11, 2018; and (2) deleting recommendation 1(b); and 
(3) adding a requirement that the lease rent be reopened at fair market 
value (i.e., unimproved land) for the extended period. 



D~O 

STATE OF HAWAII 
EPARTMENT OF LAND AND NATURAL RESOURCES 

Land Division 
Honolulu, Hawaii 96813 

July 28, 2017 
RefNo.: GLS-4649 

Board of Land and Natural Resources 
State ofHawaii 
Honolulu, Hawaii KAUAI 

Consent to Assignment of Fifty Percent (50%) Interest in Ficker & Hunt, a 
Hawaii Partnership, also known as Picker & Hunt Partnership, Lessee under 
General Lease No. S-4649, from Albert Ficker, Assignor, to Chester Hunt, 
Assignee; Acknowledgment that Lessee under General Lease No. S-4649 Will 
Thereby Become Chester Hunt, as Tenant in Severally; Kekaha, Waimea, Kauai, 
Tax Map Key: (4) 1-3-008:003. 

APPLICANT(S): 

Albert Ficker, as assignor, and Chester Hunt, as assignee. 

LEGAL REFERENCE: 

Section 171-36(a)(5), Hawaii Revised Statutes, as amended. 

LOCATION: 

Portion of Government lands of Waimea situated at Kekaha Town Lots, Lots 3 and 4 
(combined), Kekaha, Kauai, identified by Tax Map Key: (4) 1-3-008 :003, as shown on 
the attached map labeled Exhibit A. 

AREA: 

24,049 square feet, more or less. 

ZONING: 

State Land Use: Urban 
County of Kauai CZO: Neighborhood Commercial (C-N) 

APPROVED BY THE BOARD OF 
1J~ND AND NATURAL RESOURCES 

AT ITS MEE]1NG HELD ON 

‘~Ju~y2~,2.ci7 ~-‘~ D—1O 
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TRUST LAND STATUS: 

Section 5(b) lands of the Hawaii Admission Act 

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO 

CHARACTER OF USE: 

General commercial use. 

TERM OF LEASE: 

Original term of25 years, commencing on May 16, 1980 and expiring on May 15, 2005. 

A 13-year extension, which commenced on May 16, 2005, was scheduled to expire on 
May 15, 2018. An initial 25 years, plus 13 year extension for an aggregate of 38 years. 

Lessee requested a 20-year extension, which staff is currently reviewing and working on. 
The proposed extension would change the aggregate term of the lease to 58 years. 

ANNUAL RENTAL: 

$16,800.00, Due in semi-annual installments of $8,400.00 on the 16th day of May and 
November of every year. 

CONSIDERATION: 

Chester Hunt exchanged a Mississippi property for Albert Ficker’s 50% interest in Ficker 
& Hunt, a Hawaii Partnership, also known as Ficker & Hunt Partnership. The tax 
assessed value of the Mississippi property is $113,344. 

RECOMMENDED PREMIUM: 

Not applicable, as the lease does not allow for a premium. 

DCCA VERIFICATION: 

Assignor Albert Ficker and Assignee Chester Hunt, as natural persons, are not required to 
register with DCCA. 

REMARKS: 

General Lease S-4649 was issued to Chester Wayne Hunt for twenty-five years commencing on 
May 16, 1980 to May 15, 2005. The rent was set at $3,900.00, which was paid semi-annually on 
the 16th of May and November of each year. 

https://3,900.00
https://8,400.00
https://16,800.00
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On July 10, 1981, under Item F-20, the Board of Land and Natural Resources approved, as 
amended, the consent to sublease of General Lease No. S-4649, Chester Hunt, sublessor, and the 
U.S. Postal Service and Fely Hashitate dba Hidden Treasure, sublessees. The amendment was to 
include a consent to mortgage of $116,000.00 from Bank of Hawaii. 

On July 24, 1981, under Item F-19, the Board approved to amend previous Board Action of July 
10, 1981 Item F-20,by: 

a. Consenting to the sublease between Chester Hunt and the, U.S. Postal Service, subject to 
(1) revising the annual rent from $3,900.00 to $5,420.00. 

b. Consenting to a $150,000.00 mortgage in favor of Honolulu Mortgage Company, Inc., 
solely for the purpose of constructing the U.S. Post Office facility on the subject 
premises. 

On September 10, 1982 under Item F-i-a, the Board consented to the assignment of lease from 
Chester Hunt, Assignor, to Ficker & Hunt, a Hawaii Partnership (FilliP), as Assignee. 

On May 27, 1994 under Item F-4 the Board approved the extension of lease term for 13-years to 
meet the lending requirements of Bank of Hawaii, and also consented to the refinancing of an 
$116,000.00 mortgage with Bank of Hawaii. 

An immediate rental reopening was required, increasing the annual rent increased to $6,120.00 
for the reopening period May 27, 1994 to May 15, 2004. 

Records of the Department of Commerce and Consumer Affairs (DCCA) shows the FHHP was 
canceled involuntarily on October 6, 1995 for failure to file annual statements with DCCA.’ 

On April 16, 2004, FHHP notified Land Division Administration that it accepted the new rent 
determination of $8,400 paid semi-annually for the time period May 16, 2004 to May 15, 2018. 

By instrument dated April 21, 2017, Albert Ficker, as assignor, assigned his 50% interest in 
FHHP, also known as Ficker & Hunt Partnership, to Chester Hunt, assignee, resulting in Mr. 
Hunt remaining as the “sole partner.” In light of the DCCA cancellation of the partnership in 
1995 and the requirement that a partnership involve more than one partner, the lessee under the 
subject lease has essentially become Chester Hunt as tenant in severally by operation of law 
(assuming the Board consents to the assignment of Mr. Ficker’s partnership interest to Mr. 
Hunt). Staff is including a recommendation below that the Department of the Attorney General 
be authorized to prepare the consent to assignment of partnership interest and any other 
document requiring the Chairperson’s signature that may be needed to establish Mr. Hunt as 
lessee under the lease, as tenant in severally. 

1 Staff understands that a canceled partnership may continue to wind up its affairs after cancellation. The 
assignment of the 50% partnership interest from Albert Ficker to Chester Hunt is in conjunction with the 
winding up of the partnership business. 

https://6,120.00
https://116,000.00
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of GL No. S-4649 

The State parcel, identified by Tax Map Key (4) 1-3-008:003, contains a 3,059 square foot 
building, a U.S. Post Office, and a 9,159 square feet concrete parking lot (Exhibit B). 

As General Lease S-4649 is set to expire on May 18, 2018, Mr. Hunt has also requested a twenty 
(20) year lease extension, which staff is currently reviewing and working on. The proposed 
extension would change the aggregate term of the lease to 58 years. 

The assignee has not had a lease, permit, easement or other disposition of State lands terminated 
within the last five years due to non-compliance with such terms and conditions. 

RECOMMENDATION: 

That the Board: 

A. Consent to the assignment of a fifty percent (50%) interest in Ficker & Hunt, a 
Hawaii Partnership, also known as Ficker & Hunt Partnership, Lessee under 
General Lease No. S-4649, from Albert Ficker, as assignor, to Chester Hunt, as 
Assignee, subject to the following: 

1. The standard terms and conditions of the most current consent to 
assignment of partnership interest form, as may be amended from time to 
time; 

2. Review and approval by the Department of the Attorney General; and 

3. Such other terms and conditions as may be prescribed by the Chairperson 
to best serve the interests of the State. 

B. Acknowledge that as a result of the consent given in Recommendation A above, 
the lessee under General Lease No. S-4649 will thereby become Chester Hunt as 
tenant in severally. The Department of the Attorney General is authorized to 
prepare any other document for execution by the Chairperson that may be 
required to establish Chester Hunt as the lessee under the lease, as tenant in 
severally. 

Submitted, 

APPROVED FOR SUBMITTAL: 

Suzann~D. Case, Chairper on 
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From: Andrew Finn afirin@beachs~derooflnghawaiLcorn 
Subject Kekalia P0 Reroof Proposal 

Date: June 21, 2017 at 7:34 PM 
To: chethuntrealty@gmail corn 

Chet, 
Let me know if this works for you. 
aloha 
af 

Lie. Ne’ BC-72075 :‘HSID 
Subjnilted ~o; (EJwt Hwit Realty 

a.. Atten*ion. ~Dhet kunt 

BID PROPOSAL 

Date: - 6/21/2O1~ Plan _____ n/a 
Prcijeth ICekaha P~t Office Spec nate ______ 

823Q Itekaha Rd. ICek,aha, III. ~7.~l2 Addeedufli: n/a 
Section(s) of Work 
Remove & Replace Low SI~pe Rçgf System & Parapet WaIls Replacement 

____ RepIQV~ E~ta~~t Roofing- l~ Replace wINew- Single-Ply TPO Roof -- $ 126,400.00 
- SYstem 
- Rem wo& Replace Extant Parapet Wall w/Naw Ftaa1~ng & F-Ill 
- Siding (both sides) 

ota ur~p 5’. n $ 126,400.00 
The faIIOwir~ itrflzsare itadaded from ear 

1. SOndt- if le~L~Wed, ~4 2% t~ en~r~ry .th des leleciNc t~. ~a;er. etc) 
2. Pr~,ii,.. r ~ewMes1oeIr.3or~rades 
~. Ho ~tir5 of matcnals and cquipn1cr~. 12~wIdLeId ¶etIi,~ ri ebaie,rent. 
4 5hee~ antal c- any kind. accept ca e~tp~iciLIy r.c.Iuilod belew. 13 T~a~h ~lIipoeaI o~ cspo,ai o~ta cars 
5. coac~ete cI~Ir~, Learlina,Vndn6. ptll~ ~ h bleniinlk i.) j’l Pro1e~ nOFauttcni,a~cjt * .ufl~pIe.~ waiL 
6. Mcclnewcal (eqLIpn,fent. ntnr~1c, i~di*ctt. pqwt, flmh ‘,~ mc.~. 15. Subciiise ~,a~araLbr u1~n~tki,’d. 
7 F~mbIr~ (vents, drains, ccuppers, f ash r~, atc.1 -.4. o~inolitio~. 
$. li~ctrirc lcond~tt pipe~ n~i~qi~, $f;ro;/r*ounts,jla,hin~, ete) Pr~rnium Sac Far idld~,.. cud a~rt no 
9°c it~u1anykind. 

This bid i~ good for only 30 days. Reconfirm thereafter. 

BEACHSIDE ROOFING. LLC. 
‘Omie~o~ CO~p,IVD*tt, iC~perwN~me) 

Print Piirt: 
Nnma Naive. Andrew ~Ien 
T tie: 

—.- .,.— -z~ 
- ~ ---

lob Spedflc QiiaWleatloas. Et~dus3ona and/at Clafffkatioas are attadied: 
~oL’l3ng nc~,ided 
Complete Syatem ind.~ding Feshj~igs 
Der’orUor cf Rcw~f ~ Parapet De~rls Romrvel frcIucf~d 

Beatheide Rootint. J.C • 91-571 Nukuawa St., Kapolel, HI 96707 e Phone. B0B-6~-5R03 • ra~ ~flR68~07V4 

IBI 

https://126,400.00
https://126,400.00


From: Julie Simonton Juiie@PCCCHawaii.com 
Subject: Kekaha Post Office 

Cate: Apeil 12,2017 at 2:33 PM 
To: ChetHuntRealty@gmail.com 

Chet 

Attached is our proposal for the Kekaha Post Office concrete replacement. Please let me know if you 
have any questions or need any additional information. 

Thank you, 

Julie Simonton, P.E. 
Vice President 
Pacific Concrete Cutting & Coring, Inc. 
P0 Box 662261 
Lihue, 11196766 
Tel: 808-245-7171 
Fax: 808-245-9393 

Proposal iWo. 122007 
PACIFIC CONCRETE CUTTING & CORING 

Lic~~eNo. ABC.2~W13 
TeL 80X 245-~1l~1 ‘Fax. 808f2dS43~ ~Web~*e~ ?~.pccchawaIi.com 

Pa~~i Off~ac Bo~i 66226t, Liha, sand. Hawaii ~6766 

Awr Che: Ruin .Jnb thnw. K~itt,u Pest Office- Concr~ia Replaecmern 

C ~nrparn_C~t Hwa Rcalty 

AdJrz~jj. 

I’d: i~oa.635-51~$ 

kc~alat. Kauai. Hawsü 

J Entail: (hetHtn~Rvaltvi.i ~tmatLcom 

DESCRIPTION OF WORK: DATE~ 4112/17 

PCCC is pleased to prosentthe proposal ~hr the fo1bwuu,~ scope ot work 

Sawcunm~ a~d nmoi~al of the ix1sEin~ concrete drz~cw~ apron with dimensions up to 18-ft long~ 10-
fact wide x fl-niches in depth. kc1niding and recoanpactwn of the cxistin~ eubgradc. Fonninç and 
pouruig of anew oonrretc apron up to 8-inches duck with 550 {lex conerete~ tTher~ and rnntorced with 
~ 4 rebar IS-inches on center. 

Scope otwwlc includos sawcutt1n~ vacuuming of xluny. nrniovu] hanlinp proper disposal of convict-c. 
grodin~. and compautian. 

Total Price: $1l~IlOOOO (tax incIudet~ 

Price includes removal, hauling, and proper disposal ofall debris ~enerstcdby PCCC. 

ExcLuded byoui li~ ugkuttinwcappan~ofottht*es permits: ~eoicc1mical tesitn~ barricades. 
snjnagc; and landseapine repair protcencinfreplaccmcni. 

https://pccchawaIi.com
mailto:ChetHuntRealty@gmail.com
mailto:Juiie@PCCCHawaii.com


DAVID Y. ICE 
GOVERNOR OF HATI All 

STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

POST OFFICE BOX 621 
HONOLULU, HAWAII 96809 

May 11, 2018 
EXEMPTION NOTIFICATION 

SUZANNE D. CASE 
CHAIRPERSON 

BOA1~SOF LAND AND NATIJRAL RESOURCES 
COMMISSION ON WATER RESOURSE MANAGEM 

ROBERTK MASUDA 
FIRST DEPUTY 

JEFFREY T. PEARSON, FE. 
DEPUTY DIRECTOR - WATFR 

AQUATIC RESOURCES 
BOATING AND OCEAN RECREATION 

BUREAU OF CONVEYANCES 
COMNISSION ON WATER RESOURCE MANAGEMENT 

CONSERVATION AND COASTAL LANDS 
CONSERVATION AND RESOURCES ENFORCEMENT 

ENGINEERING 
FORESTRY AND WILDLIFE 
HISTORIC PRESERVATION 

KASIOOIAWE ISLAND RESERVE COMMISSION 
LAND 

STATE PARES 

Regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and 
Chapter 11-200, HAR 

Project Title: 

Project / Reference 
No.: 

Project Location: 

Project Description: 

Chap. 343 Trigger(s): 

Exemption Class No. 
and Description: 

Cumulative Impact 
of Planned Suc 

After-the-fact Consent to Sublease under General Lease No. S-4649, 
Ficker & Hunt, a Hawaii Partnership, Sublessor, to United States Postal 
Service, Sublessee; Approve 20-Year Extension of Lease Term, General 
Lease No. S-4649, Ficker & Hunt, a Hawaii Partnership, Lessee. 

GL S-4649 

Kekaha, Waimea, Kauai, Tax Map Key: (4) 1-3-008:003. 

After-the-fact Consent to Sublease under General Lease No. S-4649, 
Ficker & Hunt, a Hawaii Partnership, Sublessor, to United States Postal 
Service, Sublessee; Approve 20-Year Extension of Lease Term, General 
Lease No. S-4649, Ficker & Hunt, a Hawaii Partnership, Lessee. The 
lease is currently scheduled to expire on May 15, 2018. 

Use of State Land 

In accordance with Hawaii Administrative Rule Section 11-200-8 and the 
Exemption List for the Department of Land and Natural Resources 
approved by the Environmental Council and dated June 5, 2015, the 
subject request is exempt from the preparation of an environmental 
assessment pursuant to Exemption Class No. 1 that states “Operations, 
repairs or maintenance of existing structures, facilities, equipment, or 
topographical features, involving negligible or no expansion or change of 
use beyond that previously existing,” Item 47, “Leases of state land 
involving negligible or no expansion or change of use beyond that 
previously existing.” 

No. Lessee is requesting after-the-fact consent to a sublease to the 
United States Postal Service (USPS) and a 20-year extension of the 

EX IBI 



Exemption Notification for 
Sublease/Extension of GL S-4649, 
TMK No. (4) 1-2-080:003 
Page 2 

cessive Actions in 
Same Place 
Significant?: 

Action May Have 
Significant Impact 
on Particularly 
Sensitive 
Environment?: 

Analysis: 

Consulted Parties: 

Recommendation: 

lease. USPS has occupied the property since July 1983. The sublease 
and extension are a continuation of an existing use of this improved 
property for general commercial purposes, and more specifically, a post 
office. No new improvements that would alter the purpose or increase 
the capacity, density, height or dimensions of the existing structure are 
planned. Staff believes there are no cumulative impacts. 

No. The lease premises are located in an area already developed for 
commercial and residential use. No new improvements that would alter 
the purpose or increase the capacity, density, height or dimensions of 
the existing structure are planned. Staff believes there are no 
cumulative impacts. 

This action involves a request for an after-the-fact consent to a sublease 
to USPS and a 20-year extension of the lease. USPS has occupied the 
property since approximately 1983. The sublease and extension are a 
continuation of an existing use of this improved property for general 
commercial purposes, and more specifically, a post office. No new 
improvements that would alter the purpose or increase the capacity, 
density, height or dimensions of the existing structure are planned. The 
sublease and lease extension approvals represent no or negligible 
expansion of the existing use. Therefore, staff believes the sublease 
and lease extension approvals result in no significant impact to the 
natural, environmental andlor cultural resources in the area, and that the 
actions should be found to be exempt from the preparation of an 
environmental assessment. 

County of Kauai Planning Department was consulted and had no 
comments. 

That the Board find this project will probably have minimal or no 
significant effect on the environment and is presumed to be exempt 
from the preparation of an environmental assessment. 



STATE OF HAWAII 

DEPARTMENT OF LAND AND NATURAL RESOURCES 

EXTENSION OF GENERAL LEASE NO. S-4649 
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STATE OF HAWAII 

and 

FICKER & HUNT, a Hawaii General Partnership, 
whose business address is 4480 Ahukini Road, 

Lihue, Hawaii 96766—1101 

covering 

LOTS 3 and 4 (Combined) 
KEKAHA TOWN LOTS 

situate at 

Kekaha, Waimea (Koria), Kauai, 
containing an area of 24,049 square feet 
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STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

EXTENSION OF GENERAL LEASE NO. S-4649 

THIS AGREEMENT, made this c~t~ , day of __________ 

19 75 , by and between the STATE OF HAWAII, hereinafter 
referred to as the “Lessor,” by its Board of Land and Natural 
Resources, called the “Board,” and FICKER & HUNT, a Hawaii 
general partnership, whose business address is 4480 Ahukini 
Road, Lihue, Hawaii 96766—1101, hereinafter referred to as the 
“Lessee”; 

WITNESSETH: 

WHEREAS, General Lease No. S-4649 was issued to 
CHESTER WAYNE HUNT, whose wife is Letitia Hunt, as his separate 
property, by Indenture made on October 8, 1980 and commencing 
on May 16, 1980, up to and including May 15, 2005, covering 
Lots 3 and 4 (Combined) of the Kekaha Town Lots, situate at 
Kekaha, Waimea (Kona), Kauai, Hawaii, containing an area of 
24,049 square feet, subject to the terms, covenants and 
conditions set forth in the lease; and 

WHEREAS, the general lease was assigned to Picker & 
Hunt, a Hawaii general partnership, by Assignment of Lease 
executed September 7, 1982; and 

WHEREAS, the Lessee has requested to extend General 
Lease No. S—4649 for an additional thirteen (13) years in order 
to refinance the remaining loan balance of $116,000.00 to be 
used for leasehold improvements; and 

WHEREAS, the Board of Land and Natural Resources is 
authorized under the provisions of section 171—36(b), Hawaii 
Revised Statutes, as amended, to modify or eliminate any of the 
foregoing restrictions of a lease to the extent necessary to 
qualify the lease for mortgage lending or guaranty purposes; and 

WHEREAS, the Board of Land and Natural Resources at 
its meeting held on May 27, 1994, agreed to the extension of 
General Lease No. S-’4649 with the additional provisions as 
hereinafter contained. 

NOW, THEREFORE, in consideration of the rents, 
covenants and conditions contained herein and in General Lease 
No. S—4649, the Lessor hereby extends the term of the Lease for 
an additional thirteen (13) years, from May 16, 2005, up to and 
including May 15, 2018, upon the following terms and conditions: 

https://116,000.00


1. The ternis, conditions, and covenants contained in 
General Lease No. S-4649 dated October 8, 1980, shall continue to 
remain in full force and effect until the termination date of 
this Extension of General Lease No. 5-4649, unless sooner 
terminated as hereinafter provided, and provided, and provided 
further, that where any of the provisions of this Extension of 
General Lease No. S-4649 conflict with the provisions of the 
General Lease No. S-4649, dated October 8, 1980, this Extension 
Agreement shall govern and control. 

2. The Lessee shall pay to the Lessor at the Office 
of the Department of Land and Natural Resources, Honolulu, Oahu, 
State of Hawaii, a minimum annual rental or five percent (5%) of 
the gross receipts, whichever is greater, as provided 
hereinbelow, payable in advance, without notice or demand, of 
TWELVE THOUSAND TWO HUNDRED FORTY AND NO/100 DOLLARS ($12,240.00) 
in z~~’ installments on ~ and 1~.dg~ /h. 
each and every year during the term F up to and including7 ~~‘€ 

A. The minimum annual rental and the percentage 
hereinabove reserved thereafter shall be reopened and 
redetermined as of the day following the expiration of the 
twenty—fourth (24th) year of the original lease. 

B. Percentage rent. The term “gross receipts” means 
all receipts, income, and revenue derived from, related to, or 
connected with the commercial operations permitted by this lease 
excluding, however, State excise tax collected. 

C. Determination of rental upon reopening of the 
annual rental. The rental for any ensuing period shall be the 
fair market rental at the time of reopening. Except as provided 
herein, the provisions in Hawaii Revised Statutes, Chapter 658, 
shall be followed. At least six (6) months prior to the time of 
reopening, the fair market rental shall be determined by an 
appraiser whose services shall be contracted for by the Lessor, 
and the Lessee shall be promptly notified by certified mail, 
return receipt requested, of the fair market rental as determined 
by Lessor’s appraiser; provided, that should the Lessee fail 
to notify Lessor in writing within thirty (30) days after receipt 
thereof that Lessee disagrees with the fair market rental as 
determined by Lessor’s appraiser and that Lessee has appointed 
its own appraiser to prepare an independent appraisal report, 
then the fair market rental as determined by Lessor’s appraiser 
shall be deemed to have been accepted by Lessee and shall be the 
fair market rental as of the date of reopening. If Lessee has 
notified Lessor and appointed its appraiser as stated 
hereinabove, Lessee’s appraiser shall complete his appraisal and 
the two appraisers shall then exchange their reports within 
forty-five (45) days from the date of Lessee’s appointment of the 
appraiser. 

https://12,240.00


The two appraisers shall review each other’s reports 
and make every effort to resolve whatever differences they may 
have. However, should differences still exist fourteen (14) 
days after the exchange, the two appraisers shall within seven 
(7) days thereafter appoint a third appraiser who shall also 
prepare an independent appraisal report based on the review of 
the t o appraisal reports prepared and any other data. Copies 
thereof shall be furnished to the first two appraisers within 
forty-five (45) days of the appointment. Within twenty (20) 
days after receiving the third appraisal report, all three 
shall meet and determine the fair market rental in issue. The 
fair market rental as determined by a majority of the 
appraisers shall be final and binding upon both Lessor and 
Lessee, subject to vacation, modification or correction in 
accordance with the provisions of Sections 658—8 and 658-9, 
Hawaii Revised Statutes. Each party shall pay for its own 
appraiser and the cost of the services of the third appraiser 
shall be borne equally by the Lessor and the Lessee. All 
appraisal reports shall become part of. the public record of the 
Lessor. 

In the event that the appraisers are unable to 
determine the fair market rental before the reopening date, or 
by the foregoing prescribed time, whichever is later, the 
Lessee shall pay the fair market rental as determined by 
Lessor’s new appraised value until the new rent is determined 
and the rental paid by Lessee shall then be subject to 
retroactive adjustments as appropriate to reflect the fair 
market rental determined as set forth hereinabove. However, 
Lessee or Lessee’s appraiser’s failure to comply with the 
pràcedures set forth above shall constitute a waiver of 
Lessee’s right to contest the new rent, and the Lessee shall 
pay the rent as determined by Lessor’s appraiser without any 
retroactive adjustments. Alternatively, Lessor may treat this 
failure as a breach of this lease and terminate the lease. 

D. The interest rate on any and all unpaid or 
delinquent rentals shall be at one percent (1%) per month, plus 
a service charge of FIFTY AND NO/l00 DOLLARS ($50.0O) per month 
for each month of delinquency. 

3. No assignment of the lease shall be permitted 
except for physical or mental disability or death, for a period 
of five (5) years from the effective date of any refinancing 
resulting from the extension granted herein. After the five 
(5) year period, the Board’s consent to any assignment may be 
conditioned upon an assignment premium. 

4. The proceeds of the ONE THOUSAND SIXTEEN AND 
NO/100 DOLLARS ($116,000.00) loan shall be used as indicated on 
the Board submittal approved by the Board of Land and Natural 

—3— 
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Resources for purposes of refinancing the existing loan used to 
construct the improvements required under the original lease. 

5. The premises shall be used substantially for the 
purpose for which it was originally leased. 

6. The aggregate of the initial term and any 
extension granted shall not be for more than fifty—five years. 

7. The present rental shall not be less than the 
rental under the preceding term. 

IN ADDITION TO THE ABOVE PROVISIONS, LESSEE AGREES TO 
THE FOLLOWING TERMS AND CONDITIONS: 

RESERVING UNTO THE LESSOR THE FOLLOWING: 

1. Minerals and waters. (a) All minerals as 
hereinafter defined, in, on or under the premises and the 
right, on its own behalf or through persons authorized by it, 
to prospect for, mine and remove the minerals and to occupy and 
use so much of the surface of the ground as may be required for 
all purposes reasonably extending to the mining and removal of 
the minerals by any means whatsoever, including strip mining. 
“Minerals,” as used herein, shall mean any or all oil, gas, 
coal, phosphate, sodium, sulphur, iron, titanium, gold, silver, 
bauxite, bauxitic clay, diaspore, boehmite, laterite, gibbsite, 
alumina, all ores of aluminum and, without limitation thereon, 
all other mineral substances and ore deposits, whether solid, 
gaseous or liquid, including all geothermal resources, in, on, 
or under the land, fast or submerged; provided, that “minerals” 
shall not include sand, gravel, rock or other material suitable 
for use and used in general construction in furtherance of the 
Lessee’s permitted activities on the premises and not for sale 
to others. (b) All surface and ground waters appurtenant to 
the premises and the right on its own behalf or through persons 
authorized by it, to capture, divert or impound the same and to 
occupy and use so much of the premises required in the exercise 
of this right reserved; provided, however, that as a condition 
precedent to the exercise by the Lessor of the rights reserved 
in this paragraph, iust compensation shall be paid to the 
Lessee for any of Lessee’s improvements taken. 

2. Prehistoric and historic remains. All 
prehistoric and historic remains found on the premises. 

3. Ownership of fixed improvements. The ownership 
of all improvements of whatever kind or nature, including but 
not limited to fences and stockwater system(s) located on the 
land prior to or on the commencement date of this lease, 
excluding those improvements constructed during the term of 
this lease unless provided otherwise. 
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THE LESSEE COVENANTS AND AGREES WITH THE LESSOR AS FOLLOWS: 

1. Payment of rent. The Lessee shall pay the rent 
to the Lessor at the times, in the manner and form provided in 
this lease and at the place specified above, or at any other 
place the Lessor may from time to time designate, in legal 
tender of the United States of America. 

2. Taxes assessments, etc. The Lessee shall pay 
or cause to be paid, when due, the amount of all taxes, rates, 
and assessments of every description as to which the premises 
or any part, or any improvements, or the Lessor or Lessee, are 
now or may be assessed or become liable by authority of law 
during the term of this lease; provided, however, that with 
respect to any assessment made under any betterment or 
improvement law which may be payable in installments, Lessee 
shall be required to pay only those installments, together with 
interest, which becomes due and payable during the term. 

3. Utility services. The Lessee shall pay when due 
all charges, duties and rates of every description, including 
water, sewer, gas, refuse collection or any other charges, as 
to which the premises or any part, or any improvements, or the 
Lessor or Lessee may become liable for during the term, whether 
assessed to or payable by the Lessor or Lessee. 

4. Covenant against discrimination. The use and 
enjoyment of the premises shall not be in support of any policy 
which discriminates against anyone based upon race, creed, sex, 
color, national origin, religion, marital status, familial 
status, ancestry, physical handicap, disability, age or HIV 
(human immunodeficiency virus) infection. 

5. Sanitation. The Lessee shall keep the premises 
and improvements in a strictly clean, sanitary and orderly 
condition. 

6. Waste and unlawful, improter or offensive use of 
premises. The Lessee shall not commit, suffer or permit to be 
committed any waste, nuisance, strip or unlawful, improper or 
offensive use of the premises or any part, nor, without the 
prior written consent of the Lessor, cut down, remove or 
destroy, or suffer to be cut down, removed or destroyed, any 
trees now growing on the premises. 

7. Compliance with laws. The Lessee shall comply 
with all of the requirements of all municipal, state, and 
federal authorities and observe all municipal, state and 
federal laws applicable to the premises, now in force or which 
may be in force. 
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8. InsDection of premises. The Lessee shall permit 
the Lessor and its agents, at all reasonable times during the 
lease term, to enter the premises and examine the state of its 
repair and condition. 

9. Imi~rovements. The Lessee shall not at any time 
during the term construct, place, maintain and install on the 
premises any building, structure or improvement of any kind and 
description except with the prior written approval of the Board 
and upon those conditions the Board may impose, including any 
adjustment of rent, unless otherwise provided in this lease. 
The Lessee shall own these improvements until the expiration or 
termination pursuant to a breach of the lease, at which time 
the ownership shall, at the option of the Lessor, remain and 
become the property of the Lessor or shall be removed by Lessee. 

10. Repairs to improvements. The Lessee shall, at 
its own expense, keep, repair, and maintain all buildings and 
improvements now existing or hereafter constructed or installed 
on the premises in good order, condition and repair, reasonable 
wear and tear excepted. 

11. Liens. The Lessee shall not commit or suffer 
any act or neglect which results in the premises, any 
improvement, or the leasehold estate of the Lessee becoming 
subject to any attachment, lien, charge, or encumbrance, except 
as provided in this lease, and shall indemnify, defend, and 
hold the Lessor harmless from and against all attachments, 
liens, charges, and encumbrances and all resulting expenses. 

12. Character of use. The Lessee shall use or allow 
the premises leased to be used solely for general commercial 
use. 

13. Assignments. etc. The Lessee shall not 
transfer, assign, or permit any other person to occupy or use 
the premises or any portion or transfer or assign this lease or 
any interest, either voluntarily or by operation of law, except 
by way of devise, bequest, or intestate succession, and any 
transfer or assignment made shall be null and void; provided 
that with the prior written approval of the Board the 
assignment and transfer of this lease or any portion may be 
made if (1) it contains the personal residence of the Lessee; 
(2) in the case of commercial, industrial, hotel, resort, 
apartment and other business uses, the Lessee was required to 
put in substantial building improvements; (3) the Lessee 
becomes mentally or physically disabled; (4) extreme economic 
hardship is demonstrated to the satisfaction of the Lessor; or 
(5) it is to the corporate successor of the Lessee; provided, 
further, that prior to the approval of any assignment of lease, 
the Board shall have the right to review and approve the 
consideration paid by the Assignee and may condition its 
consent to the assignment of the lease on payment by the Lessee 
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of a premium based on the amount by which the consideration for 
the assignment, whether by cash, credit, or otherwise, exceeds 
the straight—line depreciated cost of improvements and trade 
fixtures being transferred to the Assignee pursuant to the 
Assignment of Lease Evaluation Policy adopted by the Board on 
December 15, 1989, a copy of which is attached hereto as 
Exhibit UA.I~ The premium on any subsequent assignments shall 
be based on the difference in the selling and purchase price 
plus the straight-line depreciated cost of any improvements 
constructed by the then Assignor, pursuant to the 
above—mentioned Evaluation Policy. 

With respect to state agricultural leases, in the 
event of foreclosure or sale, the above—described premium shall 
be assessed only after the encumbrances of record and any other 
advances made by the holders of a security interest are paid. 

If the Lessee is a partnership, joint venture or 
corporation, the sale or transfer of 20% or more of ownership 
interest or stocks by dissolution, merger or any other means 
shall be deemed an assignment for purposes of this paragraph 
and subject to the right of the Lessor to impose the foregoing 
premium. 

14. Subletting. The Lessee. shall not rent or sublet 
the whole or any portion of the premises, without the prior 
written approval of the Board; provided, however, that prior to 
this approval, the Board shall have the right to review and 
approve the rent to be charged to the proposed sublessee and 
that in the case where the Lessee is required to pay rent based 
on a percentage of its gross receipts, the receipts of the 
sublessee or any subsequent sublessees shall be included as 
part of the Lessee’s gross receipts, and the Board shall have 
the right to revise the rent of the premises based upon the 
rental rate charged to the sublessee including the percentage 
rent, if applicable, and provided, further, that the rent may 
not be revised downward. 

15. Indemnity. The Lessee shall indemnify, defend, 
and hold the Lessor harmless from and against any claim or 
demand for loss, liability, or damage, including claims for 
bodily injury, wrongful death, or property damage, arising out 
of or resulting from~ 1) any act or omission on the part of 
Lessee relating to Lessee’s use, occupancy, maintenance, or 
enjoyment of the premises; 2) any failure on the part of the 
Lessee to maintain the premises and sidewalks, roadways and 
parking areas adjacent thereto in Lessee’s use and control, and 
including any accident, fire or nuisance, growing out of or 
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caused by any failure on the part of the Lessee to maintain the 
premises in a safe condition; and 3) from and against all 
actions, suits, damages, and claims by whomsoever brought or 
made by reason of the Lessee’s non—observance or 
non—performance of any of the terms, covenants, and conditions 
of this lease or the rules, regulations, ordinances, and laws 
of the federal, state, municipal or county governments. 

16. Costs of litigation. In case the Lessor shall, 
without any fault on its part, be made a party to any 
litigation commenced by or against the Lessee (other than 
condemnation proceedings), the Lessee shall pay all costs, 
including reasonable attorney’s fees, and expenses incurred by 
or imposed on the Lessor; furthermore, the Lessee shall pay all 
costs, including reasonable attorney’s fees, and expenses which 
may be incurred by or paid by the Lessor in enforcing the 
covenants arid agreements of this lease, in recovering 
possession of the premises, or in the collection of delinquent 
rental, taxes, and any and all other charges. 

17. Liability insurance. The Lessee shall procure 
and maintain, at its cost and expense and acceptable to the 
Lessor, in full force and effeàt throughout the term of this 
lease, commercial general liability insurance, in an amount of 
at least $500,000.00 for each occurrence and $1,000,000,00 
aggregate, with an insurance company or companies licensed to 
do business in the State of Hawaii. The policy or policies of 
insurance shall name the State of Hawaii as an additional 
insured. The insurance shall cover the entire premises, 
including all buildings, improvements, and grounds and all 
roadways or sidewalks on or adjacent to the premises in the use 
or control of the Lessee. 

The Lessee, prior to entry and use of the premises or 
within fifteen (15) days from the effective date of this lease, 
whichever is sooner, shall furnish the Lessor with a 
certificate(s) showing the policy(s) to be initially in force, 
keep the certificate(s) on deposit during the entire lease 
term, and furnish a like certificate(s) upon each renewal of 
the policy(s). This insurance shall not be cancelled, limited 
in scope of coverage, or nonrenewed until after thirty (30) 
days written notice has been given to the Lessor. 

The Lessor shall retain the right at any time to 
review the coverage, form, and amount of the insurance required 
by this lease. If, in the opinion of the Lessor, the insurance 
provisions in this lease do not provide adequate protection for 
the Lessor, the Lessor may require Lessee to obtain insurance 
sufficient in coverage, form, and amount to provide adequate 
protection1 The Lessor’s requirements shall be reasonable but 
shall be designed to assure protection for and against the kind 
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and extent of the risks which exist at the time a change in 
insurance is required. The Lessor shall notify Lessee in 
writing of changes in the insurance requirements and Lessee 
shall deposit copies of acceptable insurance policy(s) or 
certificate(s) thereof, with the Lessor incorporating the 
changes within thirty (30) days of receipt of the notice. 

The procuring of the required policy(s) of insurance 
shall not be construed to limit Lessee’s liability under this 
lease nor to release or relieve the Lessee of the 
indemnification provisions and requirements of this lease. 
Notwithstanding the policy(s) of insurance, Lessee shall be 
obligated for the full and total amount of any damage, injury, 
or loss caused by Lessee’s negligence or neglect connected with 
this lease. 

It is agreed that any insurance maintained by the 
Lessor will apply in excess of, and not contribute with, 
insurance provided by Lessee’s policy. 

18. Bond. performance. The Lessee shall, at its own 
cost and expense, within thirty (30) days after the Lessee’s 
acceptance of the reopened rent, pursuant to the immediate 
rental reopening, procure and deposit with the Lessor and 
thereafter keep in full force and effect during the term of 
this lease a good and sufficient surety bond, conditioned upon 
the full and faithful observance and performance by Lessee of 
all the terms, conditions, and covenants of this lease, in an 
amount equal to two times the annual rental then payable. This 
bond shall provide that in case of a breach or default of any 
of the lease terms, covenants, conditions, and agreements, the 
full amount of the bond shall be paid to the Lessor as 
liquidated and ascertained damages and not as a penalty. 

19. Lessor’s lien. The Lessor shall have a lien on 
all the buildings and improvements placed on the premises by 
the Lessee, on all property kept or used on the premises, 
whether the same is exempt from execution or not and on the 
rents of all improvements and buildings located on the premises 
for all Lessor’s costs, attorney’s fees, rent reserved, for all 
taxes and assessments paid by the Lessor on behalf of the 
Lessee, and for the payment of all money provided in this lease 
to be paid by the Lessee, and this lien shall continue until 
the amounts due are paid. 

20. Mortgac~e. Except as provided in this lease, the 
Lessee shall not mortgage, hypothecate, or pledge the premises, 
any portion, or any interest in this lease without the prior 
written approval of the Chairperson and any mortgage, 
hypothecation, or pledge without the approval shall be null and 
void. 
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Upon due application and with the written consent of 
the Lessor, the Lessee may mortgage this lease, or any 
interest, or create a security interest in the leasehold of the 
public land. If the mortgage or security interest is to a 
recognized lending institution in either the State of Hawaii or 
elsewhere in the United States, the consent may extend to 
foreclosure and sale of Lessee’s interest at the foreclosure to 
any purchaser, including the mortgagee, without regard to 
whether or not the purchaser is qualified to lease, own, or 
otherwise acquire and hold the land or any interest. The 
interest of the mortgagee or holder shall be freely 
assignable. The term “holder” shall include an insurer or 
guarantor of the obligation or condition of the mortgage, 
including the Department of Housing and Urban Development 
through the Federal Housing Administration, the Federal 
National Mortgage Association, the Veterans Administration, the 
Small Business Administration, Farmers Home Administration, or 
any other Federal agency and their respective successors and 
assigns or any lending institution authorized to do business in 
the State of Hawaii or elsewhere in the United States; 
provided, that the consent to mortgage to a non-governmental 
holder shall not confer any greater rights or powers in the 
holder than those which would be required by any of these 
Federal agencies. 

21. Breach. Time is of the essence in this agreement 
and if the Lessee shall fail to pay the rent, or any part, at 
the times and in the manner provided within thirty (30) days 
after delivery by the Lessor of a written notice of breach or 
default, or if the Lessee shall become bankrupt, or shall 
abandon the premises, or if this lease and premises shall be 
attached or taken by operation of law, or if any assignment is 
made of the Lessee’s property for the benefit of creditors, or 
if Lessee shall fail to observe and perform any of the 
covenants, terms, and conditions contained in this lease and on 
its part to be observed and performed, and this failure shall 
continue for a period of more, than sixty (60) days after 
delivery by the ‘Lessor of written notice of breach or default, 
by personal service, registered mail or certified mail to the 
Lessee at its last known address and to each mortgagee or 
holder of record having a security interest in the premises, 
the Lessor may, subject to the provisions of Section 171-21, 
Hawaii Revised Statutes, at once re-enter the premises, or any 
part, and upon or without the entry, at its option, terminate 
this lease without prejudice to any other remedy or right of 
action for arrears of rent or for any preceding or other breach 
of contract; and in the event of termination, at the option of 
the Lessor, all buildings and improvements shall remain and 
become the property of the Lessor or shall be removed by the 
Lessee; furthermore, Lessor shall retain all rent paid in 
advance to be applied to any damages. 
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22. ~. ho de . - . . . s- u • 

interest. In the event the Lessor seeks to forfeit the 
privilege, interest, or estate created by this lease, each 
recorded holder of a security interest may, at its option, cure 
or remedy the default or breach of rent payment within thirty 
(30) days or any other default or breach within sixty (60) 
days, from the date of receipt of the Lessor’s notice, or 
within an additional period allowed by Lessor for good cause, 
and add the cost to the mortgage debt and the lien of the 
mortgage. Upon failure of the holder to exercise its option, 
the Lessor may: (a) pay to the holder from any moneys at its 
disposal, including the special land and development fund, the 
amount of the mortgage debt, together with interest and 
penalties, and secure an assignment of the debt and mortgage 
from the holder or if ownership of the privilege, interest, or 
estate shall have vested in the holder by way of foreclosure, 
or action in lieu thereof, the Lessor shall be entitled to the 
conveyance of the privilege, interest, or estate upon payment 
to the holder of the amount of the mortgage debt, including 
interest and penalties, and all reasonable expenses incurred by 
the holder in connection with the foreclosure and preservation 
of its security interest, less appropriate credits, including 
income received from the privilege, interest, or estate 
subsequent to the foreclosure; or (b) if the property cannot be 
reasonably reassigned without loss to the State, then terminate 
the outstanding privilege, interest, or estate without 
prejudice to any other right or remedy for arrears of rent or 
for any preceding or other breach or default and use its best 
efforts to redispose of the affected land to a qualified and 
responsible person free and clear of the mortgage and the debt 
secured; provided that a reasonable delay by the Lessor in 
instituting or prosecuting its rights or remedies shall not 
operate as a waiver of these rights or to deprive it of a 
remedy when it may still otherwise hope to resolve the problems 
created by the breach or default. The proceeds of any 
redisposition shall be applied, first, to reimburse the Lessor 
for costs and expenses in connection with the redisposition; 
second, to discharge in full any unpaid purchase price or other 
indebtedness owing the Lessor in connection with the privilege, 
interest, or estate terminated; third, to the mortgagee to the 
extent of the value received by the State upon redisposition 
which exceeds the fair market lease value of the land as 
previously determined by the State’s appraiser; and fourth, to 
the owner of the privilege, interest, or estate. 

23. Condemnation. If at any time, during the term of 
this lease, any portion of the premises should be condemned, or 
required for public purposes by any county or city and county, 
the rental shall be reduced in proportion to the value of the 
portion of the premises condemned. The Lessee shall be 
entitled to receive from the condemning authority (a) the value 
of growing crops, if any, which Lessee is not permitted to 
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harvest and (b) the proportionate value of the Lessee’s 
permanent improvements so taken in the proportion that it bears 
to the unexpired term of the lease; provided, that the Lessee 
may, in the alternative, remove and relocate its improvements 
to the remainder of the premises occupied by the Lessee. The 
Lessee shall not by reason of the condemnation be entitled to 
any claim against the Lessor for condemnation or indemnity for 
leasehold interest and all compensation payable or to be paid 
for or on account of the leasehold interest by reason of the 
condemnation shall be payable to and be the sole property of 
the Lessor. The foregoing rights of the Lessee shall not be 
exclusive of any other to which Lessee may be entitled by law. 
Where the portion taken renders the remainder unsuitable for 
the use or uses for which the premises were leased, the Lessee 
shall have the option to surrender this lease and be discharged 
and relieved from any further liability; provided, that Lessee 
may remove the permanent improvements constructed, erected and 
placed by it within any reasonable period allowed by the 
Lessor. 

24. Right to enter. The Lessor or the County and 
their agents or representatives shall have the right to enter 
and cross any portion of the premises for the purpose of 
performing any public or official duties; provided, however, in 
the exercise of these rights, the Lessor or the County shall 
not interfere unreasonably with the Lessee or Lessee’s use and 
enjoyment of the premises. 

25. Inspection by rn~os~ective bidders. The Lessor 
shall have the right to authorize any person or persons to 
enter upon and inspect the premises at all reasonable times 
following a published notice for its proposed disposition for 
purposes of informing and apprising that person or persons of 
the condition of the lands preparatory to the proposed 
disposition; provided, however, that any entry and inspection 
shall be conducted during reasonable hours after notice to 
enter is first given to the Lessee, and shall, if the Lessee so 
requires, be made in the company of the Lessee or designated 
agents of the Lessee; provided, further, that no authorization 
shall be given more than two years before the expiration of the 
term of this lease. 

26. AcceDtance of rent not a waiver. The acceptance 
of rent by the Lessor shall not be deemed a waiver of any 
breach by the Lessee of any term, covenant, or condition of 
this lease, nor of the Lessor’s right of re-entry for breach of 
covenant, nor of the Lessor’s right to declare and enforce a 
forfeiture for any breach, and the failure of the Lessor to 
insist upon strict performance of any term, covenant, or 
condition, or to exercise any option conferred, in any one or 
more instances, shall not be construed as a waiver or 
relinquishment of any term, covenant, condition, or option. 
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27. Extension of time. Notwithstanding any provision 
contained in this lease, when applicable, the Board may for 
good cause shown, allow additional time beyond the time or 
times specified in this lease for the Lessee to comply, 
observe, and perform any of the lease terms, conditions, and 
covenants. 

28. Justification of sureties. Any bonds required by 
this lease shall be supported by the obligation of a corporate 
surety organized for the purpose of being a surety and 
qualified to do business in the State of Hawaii, or by not less 
than two personal sureties, corporate or individual, for which 
justifications shall be filed as provided in Section 78—20, 
Hawaii Revised Statutes; provided, however, the Lessee may 
furnish a bond in like amount, conditioned as aforesaid, 
executed by it alone as obligor, if, in lieu of any surety or 
sureties, it shall also furnish and at all times thereafter 
keep and maintain on deposit with the Lessor security in 
certified checks, certificates of deposit (payable on demand or 
after a period the Lessor may stipulate), bonds, stocks or 
other negotiable securities properly endorsed, or execute and 
deliver to the Lessor a deed or deeds of trust of real 
property, all of a character which is satisfactory to Lessor 
and valued in the aggregate at not less than the principal 
amount of the bond. It is agreed that the value of any 
securities which may be accepted and at any time thereafter 
held by the Lessor shall be determined by the Lessor, and that 
the Lessee may, with tue approval of the Lessor, exchange other 
securities or money for any of the deposited securities if in 
the judgment of the Lessor the substitute securities or money 
shall be at least equal in value to those withdrawn. It is 
further agreed that substitution of sureties or the 
substitution of a deposit of security for the obligation of a 
surety or sureties may be made by the Lessee, but only upon the 
written consent of the Lessor and that until this consent is 
granted, which shall be discretionary with the Lessor, no 
surety shall be released or relieved from any obligation. 

29. Waiver, modification. reimDosition of bond and 
liability insurance Drovisions. Upon substantial óompliance by 
the Lessee of the terms, covenants, and conditions contained in 
this lease on its part to be observed or performed, the Lessor 
at its discretion may in writing, waive or suspend the 
performance bond and/or improvement bond requirements or may, 
in writing, modify the particular bond(s) or liability 
insurance requirements by reducing its amount; provided, 
however, that the Lessor reserves the right to reactivate the 
bonds or reimpose the bond(s) and/or liability insurance in and 
to their original tenor and form at any time throughout the 
term of this lease. 
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30. Quiet en-iovment. The Lessor covenants and agrees 
with the Lessee that upon payment of the rent at the times and 
in the manner provided and the observance and performance of 
these covenants, terms, and conditions on the part of the 
Lessee to be observed and performed, the Lessee shall and may 
have, hold, possess, and enjoy the premises for the term of the 
lease, without hindrance or interruption by the Lessor or any 
other person or persons lawfully claiming by, through, or under 
it. 

31. Surrender. The Lessee shall, at the end of the 
term or other sooner termination of this lease, peaceably 
deliver unto the Lessor possession of the premises, together 
with all improvements existing or constructed thereon or Lessee 
shall remove such improvements, at the option of the Lessor. 
Furthermore, upon the expiration, termination, and/or 
revocation of this lease, should the Lessee fail to remove any 
and all of Lessee’s personal property from the premises, after 
notice thereof, the Board may remove any and all personal 
property from the premises and either deem the property 
abandoned and dispose of the property or place the property in 
storage at the cost and expense of Lessee, and the Lessee does 
agree to pay all costs and expenses for disposal, removal, or 
storage of the personal property. This provision shall survive 
the termination of the lease. 

32. Non-warranty. The Lessor does not warrant the 
conditions of the premises, as the same are being leased as is. 

33. Hazardous materials. Lessee shall not cause or 
permit the escape, disposal or release of any hazardous 
materials except as permitted by law. Lessee shall not allow 
the storage or use of such materials in any manner not 
sanctioned by law or by the highest standards prevailing in the 
industry for the storage and use of such materials, nor allow 
to be brought onto the premises any such materials except to 
use in the ordinary course.of Lessee’s business, and then only 
after written notice is given to Lessor of the identity of such 
materials and upon Lessor’s consent which consent may be 
withheld at Lessor’s sole and absolute discretion. If any 
lender or governmental agency shall ever require testing to 
ascertain whether or not there has been any release of 
hazardous materials by Lessee, then the Lessee shall be 
responsible for the reasonable costs thereof. In addition, 
Lessee shall execute affidavits, representations and the like 
from time to time at Lessor’s request concerning Lessee’s best 
knowledge and belief regarding the presence of hazardous 
materials on the premises placed or released by Lessee. 

Lessee agrees to indemnify, defend, and hold Lessor 
harmless, from any damages and claims resulting from the 
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release of hazardous materials on the premises occurring while 
Lessee is in possession, or elsewhere if caused by Lessee or 
persons acting under Lessee. These covenants shall survive the 
expiration or earlier termination of the lease. 

For the purpose of this lease “hazardous material” 
shall mean any pollutant, toxic substance, hazardous waste, 
hazardous material, hazardous substance, or oil as defined in 
or pursuant to the Resource Conservation and Recovery Act, as 
amended, the Comprehensive Environmental Response, 
Compensation, and Liability Act, as amended, the Federal Clean 
Water Act, or any other federal, state, or local environmental 
law, regulation, ordinance, rule, or by-law, whether existing 
as of the date hereof, previously enforced, or subsequently 
enacted. 

34. Hawaii law. This lease shall be construed, 
interpreted, and governed by the laws of the State of Hawaii. 

35. Exhibits Incorporation in lease. All exhibits — 

referred to are attached to this lease and hereby are deemed 
incorporated by reference. 

36. Headinc~s. The article and paragraph headings 
herein are inserted only for convenience and reference and 
shall in no way define, describe or limit the scope or intent 
of any provision of this lease. 

37. Partial invalidity. If any term, provision, 
covenant or condition of this lease should be held to be 
invalid, void or unenforceable, the remainder of this lease 
shall continue in full force and effect and shall in no way he 
affected, impaired or invalidated thereby. 
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SPECIAL CONDIPIONS 

38. a!~ - e~de. cove a sur . The Lessee, -

at its cost and expense, shall procure and maintain at all 
times during the term of this lease, fire and extended coverage 
insurance with an insurance company(s) licensed to do business 
in the State of Hawaii, insuring all buildings and improvements 
erected on the land leased in the joint names of Lessor and 
Lessee, with the standard mortgage clause for Mortgagee, if 
any, as their interest may appear, in an amount equal to the 
replacement cost of the facilities and shall pay the premiums 
at the time and place required under the policy. 

In the event of total or partial loss, any proceeds 
derived from the policy(s) shall be used by the Lessee for 
rebuilding, repairing, or otherwise reinstating the same 
buildings in a good and substantial manner according to plans 
and specifications approved in writing by the Board; provided, 
however, that with the approval of the Lessor, the Lessee may 
surrender this lease and pay the balance owing on any mortgage 
and the Lessee shall then receive that portion of the proceeds 
which the unexpired term of this lease at the time of the loss 
or damage bears to the whole of the term, the Lessor to be paid 
the balance of the proceeds. 

The Lessee shall furnish the Lessor on or before the 
commencement date of this lease, a certificate showing the 
policy(s) to be in full force and effect and shall furnish a 
like certificate upon each renewal of the policy(s). Each 
certificate(s) shall contain or be accompanied by an assurance 
of the insurer not to cancel the insurance, limit the scope of 
the coverage, or fail or refuse to renew the policy(s) until 
after thirty (30) days written notice has been given to the 
Lessor. 

All rights or claims of subrogation against the State 
of Hawaii, its officers, employees, and agents are waived. 
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1. The use of any gender shall include all genders, 
and if there is more than one lessee, then all words used in 
the singular shall extend to and include the plural. 

2. As used in this lease, unless clearly repugnant to 
the context: 

(a) “Chairperson” means the Chairperson of the Board 
of Land and Natural Resources of the State of Hawaii or his 
successor. 

(b) “Lessee” means and includes the Lessee, its heirs, 
executors, administrators, successors or permitted assigns. 

(c) “Holder of a record of a security interest” means 
a person who is the owner or possessor of a security interest 
in the land leased and who has filed with the Department of 
Land and Natural Resources and with the Bureau of Conveyances 
of the State of Hawaii a copy of this interest. 

(d) “Premises” means the land leased and all buildings 
and improvements now or hereinafter constructed and installed 
on the land leased. 

(e) “Waste” includes, but is not limited to, (1) 
permitting the premises, or any portion, to become unduly 
eroded or failure to take proper precautions or make reasonable 
effort to prevent or correct the erosion; (2) permitting a 
substantial increase in noxious weeds in uncultivated portions 
of the premises; and (3) failure to employ all of the usable 
portions of the premises. 

(f) “Days” shall mean calendar days unless otherwise 
specified 
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IN WITNESS WHEREOF, the STATE OF HAWAII, by its Board 
of Land and Natural Resources, has caused the seal of the 
Department of Land and Natural Resources to be hereunto affixed 
and the parties hereto have caused these presents to be executed 
the day, month, and year first above written. 

Approved by the Board 
of Land and Natural 
Resources at its meeting 
held on May 27, 1994. and Member 

Board of Land and 
Natural Resources 

LESSOR 

PICKER & HUNT, a Hawaii 
general partnership 

And By ~U.) 1ia~4” 
Its 

LESSEE 

STATE OF HAWAII, 1 
~— ss: County of Kaua: j 

•n this ~ay of A. D. 19 / , before me personally a eared 

A, t ~ ~ / 

to me the person—~lescribed in and who executed he fore.~’ rument~i~acknowledged 

that executed the free act ana!r ‘‘ 

No~Y Circuit My commission expires 
~.. ot~iaw8ll. Notary Publk, 1ff Ju4ieJ~3 it, 

M~j State .f waii. 
May ~ 
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Enabling Statute. 

Act 104, effective May 2 , 1989, amended Chapter 
171—36(a) (5) to re d in part: 

.... provided further that prior to the pproval of any 
ssignment of lease, the board shall hay, the right to 

review and approve the consideration paid by the 
assignee and say condition its consent to the ass içmment 
of the lease on Dayment by the lessee of a Dremius based 
on the amount by which the consideration for the 
assiqnment. whether by cash. credit, or otherwise. xceeds 
the denreciated cost of improvements and trade fixtures 

- -. • - - - •i, - - (revision underlined) 

Qualifying Leases. 

This policy shall be applicable to the subject lease. 

Prior Approval. 

Prior to giving its consent to an assignment, DX.~R must 
receive (i) the name, legal composition and address of any 
proposed assignee, (ii) a complete copy of the purchas 
agreement and the proposed assignment agreement, including 
th total consideration to be paid by the assignee for the 
assignment whether by cash, credit or otherwise, and (iii) 
the best available financial statement or balance sheet no 
older than 1 year prior to date of purchase agreement of 
the proposed assignee or any other such statement, audited 
or certified as correct by a financial officer of the 
proposed assignee. 

Assignments of lease shall not be entered into until the 
Attorney General has reviewed the proposed assignment and 
the Land Board have given th ir approval. Such 
assignments shall be entertained only if they meet the 
crit na set forth in Section 171—36(a) (5), HRS. 

Qualifications of Assignee. 

If qualific tion was required of lessee as a 
pre-condition of the lease, the prospective assignee must 
al o be qualified to assume the lease. 
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5. Consideration to Paid. 

Prior to r view by the ttorney ner 1 nd pprov 1 by 
the Land Board, the lease (as ignor) must present ith 
vritt n evidence of the consideration to be paid by the 
assignee and any other cost data that the state may 
r.quire. 

6. Payment of Premi 

The act permits the state to receive from the lessee 
(a signor) a premium based on the amount by which the 
consideration for the assignment, whether by cash, credit, 
or otherwise, exceeds the depreciated cost o improvement 
and trade fixtures being transferred to the assign a. The 
value of the inventory of merchandise and any other 
tangible asset in the sale of a business sh 11 be 
deducted from the consideration p id. The appropriat 
cost index is then applied to determine the adjusted 
depreciated cost. 

All lessees shall be required to furnish the state with 
the actual costs of construction of all improvements and 
renovations within 30 calendar days after its completion 
a well as the purchase costs of all trade fixtures 
acquired for the lessee’s operation on the premise. within 
30 c lendar day fter their purchase. Lessees shall 
required to furnish evidence of the actual costs by copy 
of the construction contract, receipts or otherwis 
Lessees shall also be required to furnish an inventory of 
all personal property placed on the premises. Records of 

11 costs incurred by the lessee for construction of 
improvements or renovations as well as trade fixtures 
submitted by the lessee shall be maintained in the 1 ase 
ile nd shall include the Construction Cost Index for 

Apartments, Hotels, Office Buildings (CCI) d the 
Honolulu Consumer Price Index for All Urban Consumers 
(CPI) as published by the U.S. Department of Labor, Bureau 
of Labor Statistics for the year construction is completed. 

The replac ent cost for improvements or renovation is 
calculated by using the CCI for the evaluation year 
divided by the CCI for the year in which the improv nts 
or renovations were completed (base year). The result is 
then multiplied by the original cost of the improvements 
or renovations. For trade fixtures, the cost is simil ny 
calculated by using the CPI for the purchase year (base 
year) nd the evaluation year. 
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Depreciation of improvements nd tr d fixture will 
determined on a traight line basi . Depreciation of 
improvements or renovations ill be d te ad in the same 
proportion that the expir d term of the improvements or 
renovations bear to the whol t . The whole tars will 
be ros the date the construction of the improvezen or 
renovations are completed until the termination date of 
the lea a. Depreciation of trad fixtures will be 
determined in the same manner, except that the whole te 
will be the anticipated hf. of the trade fixture. 

The premium will be a maximum of 50% of the excess. The 
percentage will decrease by 5% fter every 5 years of the 
term has elapsed in accordance ith Schedule C. The 
sliding scale will encourage long term occupancy and 
prevent speculation as well as recogni a the investment, 
effort, and risk of the lessee. 

In cases where the lessee is unable to furnish the 
Department of Land and Natural Resources with evidence of 
the actual cost of construction of improvements because 
the lessee has performed the work itself, the State m y 
determine the cost or the lessee sh 11 have the option of 
paying for an appraiser, to be selected by the Department 
of Land and Natural Resources, to determine what the 
improvements would have cost if the labor had been 
performed by a third party rather than the lessee. The 
lessee shall exercise its option by giving itten notice 
to the lessor within thirty (30) calendar days after 
completion of construction of the improvements. If the 
lessee f us to exercise its option within this period, 
the lessor shall have the right to determine the cost of 
th. improvements. 

Schedule D attached provides typical example of the 
valuation calcul tions using Schedule A to calculate the 

replacement cost for improvements or renovations and 
depreciation, Schedule B to calculate the cost and 
depreciation for trade fixtures, and Schedule C to obtain 
the premium percentage. 

Non-qualifying Deductions. 

The statute only recognizes tangible items. Intangibles 
such as “goodwill”, business na e recognition, etc., are 
not deductible. 

8. Subsequent Assignments. 

If the consideration for any subs quent assignment 
includes the purchase of existing tenant owned 
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improvement th valu tion will be conducted in 
simil r ner as the first ignment. An ax p1 i 
shown on Schedule E. 

Using Soizedul E, the consideration the assignor paid lea 
included mv ntory and ny premiums will b used to obt in 
Ui• adjusted depreciated co t of improvements and tr d 
fixtures. Also, the Base Year i redefined to be the dat 
the assignor received th Consent of the Board to occupy 
the premise . The holding period (redefined Base Year to 
assignment date), or actual occupancy of the assignor, i 
used in place of the expired term” when calcul ting 
depreciation. Depreciation will be calculated by dividing 
the holding period by the whole term of the lease (The 
whole term will remain unchanged) 

The change in the CCI will be reflected by comparing the 
CCI for the redefined b se year to the most current CCI. 

The holding period will be the basis for determining the 
appropriate premium percentage. Subtracting the included 
inventory and any premiums from the consideration tlz 
assignor paid will result in a reassessment of th mar t 
value of the improvements. If additional improvement 
were constructed by the assignor, they will be treated in 
the same manner as improvements constructed by an origin 1 
lessee. 

The excess of subtracting the adjusted depreciated 
consideration the assignor paid and the adjusted 
depreciated cost of additional improvements, if any, from 
the consideration the assignor received will be used 
against the appropriate premium percentage to determi 
the amount pay le to the state. 

9. Rights of Holders of Security Interest-Agricultural Leases 
only. 

In the event of foreclosure or sale, the premium, if any, 
shall be assessed only after the encumbrances of record 
and any other advances made by the holder of a security 
interest are paid. 

10. When state—owned improvements r included in the 1 sed 
premises, improvement renovation requirements shall be 
recognized as being tenant—owned improvements for 
evaluation in the policy. 

In other words, th total expenditure of the lessee to 
fulfill the requirement would be treated as though ne 
improvement was constructed. 
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Renovations 

1. Adjusted Coat of Improvements or Renovations. 

Multiply the otual co t of the improvements or 
renovation by the most recent U.S. Construction Cost 
Index for Apartments, Hotels, Office Buildings (CCI) and 
divide the result by the CCI of the year construction was 
completed (base ye r) to get the adjusted Co t 0 
improvements or renovations. 

2. Depreciation 

Determine the depreciation percentage on a 
straight-line basis by dividing the expired term of the 
improvements or renovations by the whole term of the 
improvements or renovations, the whole term beginning on 
the date the i provements or renovations are co plated to 
the xpiration date of the lease. Multiply the djusted 
cost of the improvements or renovations by the 
depr ciation percentage to determine the depreciation. 

3. Depreciated Cost of Improvements or Renovations 

Subtract the depreciation from the adjusted cost of 
improvements or r.novations. The balance is the 
depreciated cost of improvements or renovations. 

*As published by the U.S. Department of Labor, Bureau of Labor 
Statistics 

xa ctual cost: $500,000 
CCI (moat recent): 121.1 
CCI (base year): 102 • 3 

1. Adjusted Cost of Improve- Expir d term: 57 mos. 
ments or Renov tions Whol term: 408 s. 

Actual Cost X 
CCI (base year) 

$500,000 X 121.1 $591,887 
102.3 

2. Depreciation 

$591,887 X 57 mos. = $82,690 
408 mos. 

3. Adjusted Depreciated Cost of Improvements or Renovations 

$591,887 $82,690 S509.197 — 
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C) 

Adjusted Cost of Trade Fixtur 

Multiply the actual cost of th trade fixture by th 
mo t recent Honolulu Cons r Price Index for All Urb 
Consumers (CPI)* and divide the result by the CPI of th 
year in which the purchase was ad (base year). 

2. Depreciation. 

Determine the depreciation percentage on a 
traight—lin ba is by dividing the expired ter. of th 

trade fi ure by its anticipated life. Multiply the 
adjusted cost of the trade fixture by the depreciation 
percentage to determine the depreciation. 

Depreciated Cost of Trade Fixtures. 

Subtract the depreciation from the adjusted cost of 
the trade fixture. The balance is the depreciated cost of 
the trade fixture. 

*As published by the U.S. Department of Labor, Bureau of 1 bor 
Statistic 

ExamDle 

1. Adjusted Cost of Trade 
Fixture 

Actual cost: 
CPI (most recent): 
CPI (base year): 
Expired term: 
Whole term: 

$1,510 
118 • 1 
104.6 
57 moe. 
96 moe. 

(Anticipated life) 

Actual Cost X 
CPI (base year> 

$1,510 X + $1,705 
104.6 

2. Depreciation 

$1.705 X $1,012 
96 moe. 

3. Adjusted Depreciated Cost of Trade Fixture 

$1,705 $1,012 $ 693 — 
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1. For the fir t 5 years, the premium is 50 of the ount by 
hich the consider tion or the aesi t, wh ther by 

c eli, credit, or otherwise, exceeds the depreciated cost 
of improvements and trade fixtures being transferred to 
the assigns . The percentage will decrease by 5% aft r 
every 5 years o the total term has elapsed. 

Percentage 

1— 5 50% 
6—10 45% 

11—15 40% 
16—20 35% 
21—25 30% 
26—30 25% 
31—35 20% 
36—40 15% 
41—45 10% 
46—50 5% 
51— 0% 

As an exa~iple, if 55 year lease was assigned after 57 
months, the premium percentage would be 50%. If the 
assignment occurs after 130 months (10+ years), the percentage 
would be 40%. 

2. The Board of Land and Natural Resources may impose a ten 
percent (10%) surcharge if the assignor has not performed 
lease covenants to improve or use the property. 
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1. Subtr ot fro the consider tion for the signment that 
ount, if ny, that is attributabl to inventory. 

2. Calculat the dj usted Depreciated Cost o Improvement 
or Renovations (see Schedul A). 

3. Calculate the Adjusted Depreciated Cost o Trad Fixtur 
(so Schedule B). 

4. Calculat the amount by hich the consideration or the 
assignment, whether by cash, credit, or otherwise, 
exce da the depreciated cost of improvement and trad 
fixtures being transferred to the assignee by subtracting 
the amounts derived by no. 2 and 3 from the amount in 
no. 1 above. 

Determine the appropriate premium percentage (see 
Schedule C). Multiply by the excess, if ny, derived by 
no. 4. 

lease is being assigned 57 months fter compl tion of 
the improvements at a consideration of $600,000. 

Th initial cost of the improvements was $500,000 whil 
the current year CCI and base year CCI were 121.1 and 102.3, 
respectively. The whole term for the improvements is 408 
month 

For the trade fixtures, the initial cost was $1,510 with 
the current year CPI and base year CPI being 118.1 and 104.6, 
respectively. The total life expectancy is 96 months. 

1. Net Consideration: $600,000 
2. Adj Cost Imp/Ren: $591,887 

Depreciation: 82.690 
Adj Dep Cost Imp/Ren: 

-

-509,197 
3. Adj Cost Trade Fixtures: 1,705 

Depreciation: 
d~ Dep Cost Trade Fixtures: - 69~ 

4. Excess: $ 90,110 

5. Premium: Percentage: 50% $ 45,055 
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1. Subtract from th consider tion th assignor received for 
th ssignment that amount, i any, that is attributabl 
to inventory to derive the net consideration received. 

2. Subtract from the consideration the assignor previously 
for the assignment that amount, if any, that wa 

attributable to inventory. Also, subtract from the 
consideration the assignor previously raid for the 
assignment that amount, if any, that was attributable to 
premiums. The net consideration paid is now defined to 
be the value of improvements as of the date of the 
occupancy by the assignor. 

3. Using the result from no. 2, calculate the Adjusted 
Depreciated Value of Improvements or Renovations (see 
Schedule A). 

4. Subtract the amount derived by no • 3 from the from the 
amount in no. 1 to determine the amount by which the 
consideration received for the assignment, whether by 
cash, credit, or otherwise, exceeds the adjusted 
depreciated value of improvements being transferred to 
th assignee. 

5. Determine the appropriate premium percentage (see 
Schedule C). Nultiply by the excess, if any, derived by 
no. 4. 

ExaD~ple 

An assignor is assigning a lease 107 months after 
receiving the consent of the Board. Occupancy or the holding 
period is defined to be 107 months. The consideration 
received is $1,000,000. 

The consideration paid by the assignor was $600,000 hue 
the current year CCI and redefined base year CCI were 156.4 
and 121.1, respectively. The whole term wa 408 months. 
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No inventory was included in either consideration. 
However, a premium of $45,055 was p id to the state by the 
previous occupant rom the $600,000 consideration. 

1. Net consider tion $1,000,000 

2. Consider tion : $600,000 
Premium: 45.055 — 

Net Consideration $554,945 

3. kdj Value Consideration (improvements): 
$554,945 X 156.4 $716,708 

121.1 

Depreciation: 
$716,708 X 107 moe. = —187.960 

408 moe. 

Ad~ Dep Value Consideration: 528.748 — 

4. Excess: $ 471,252 

5. Premium: Percentage: 45% S 212,063 
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Appraiser’s Evaluation Letter 

General Lease No. S-4649, Ficker & Hunt, a Hawaii Partnership 

Tax Map Key: (4) 1-3-008:003 

E II 



Please referencc Job K180112 when remitting 

Tha,~k you bus~nes~ 

Curtis). Eedwell. MA! • ~. ~ 1330 I(auai u on 
41(80 75 -5883 c._~ Koloa. I-Il 95756 Appraisal & Real Estate Solutiens 
cumsbedlI~gma Icom 

Kaua Valuation tIC 
P0. BcxI3SO kauni VaI on K~ IH 98756 

~a 6 Real Estate 8C~ulioi~ Direct +1 808.755.5563 
Email: wrtisbectae7J~gvr .o~n 

Date. May 2. 2018 

QtesterW. Hunt 

Ko oa, HI 96756 

RE~ Kekaha Post Office, TMK: (4)1-3.8.3 

Mr. Hunt. 

Pursuant to your request, on May 1, 2018. I conducted an inspection of the above referenced subject property 
and reviewed documentation provided on proposed repairs and maintenance of the subject property. I 
understand that your request Is in response to the State Department of Land and Natural Resources requirement 
that the improvemeria.c have a remaining economic life of at least 25 years. 

Proposed repairs and renovations in the near-term six to twelve months, inducie. 

• Roof repair and replacement with a new single-ply TPO Roof 

• Parapetwall and sidng repair arid replacement with mew T-1 11 siding 

• Concrete repair and replacement 

The total estimated Tepair costs for the scope of the repairs is 5138.200. 

Based en my on-site physical inspection it is my opinion that the existing building improvements have a current 
remaining economic life of 25 years. Furthem~or~, upon completion of the proposed repairs listed above, it is my 
opinion that the remaining economic life upon completion will be eictended to 35 years. 

If there are any specific quest&ons or concerns, or it Kaua Valuation can be of additional assistance, please contact 
the individual listed below. 

Sincerely, 

KAUA1 VALUATION 
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Cwti~ J. Bedwe[l, MAI 
Certified Genera’ R~aI Estatt~ Appra!se 
State of Hawaii Ucensa No. CGA I 007 
Ecpiration Date 12/31/2019 
808 755-5883 
curtisbadwE4l@gmafl.com 
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