
STATE OF 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Division of Boating and Ocean Recreation
Honolulu,  96813 

July 24, 2020 

Board of Land and Natural Resources 
State of 
Honolulu, 

Consideration of Settlement of Disputed Claims re Boating Lease No. LH-19-002, 
Pacific Marine Partners LLC, Lessee, Honokohau Small Boat Harbor, North 

-4- -003

INTRODUCTION 

harbors, including Honokohau SBH on the Big Island, a few miles from the Kona Airport.  
DOBOR leases land at the harbor to various tenants including Pacific Marine Partners LLC.  
PMP has a number of claims against DOBOR.  We are recommending settlement in the amount 
$423,000 for the reasons and on the terms stated in this submittal.

DISCUSSION

Honokohau SBH includes several separately managed parcels, one of which is a mostly 
vacant nine acre lot.  For years the property was under a revocable permit to GKM, Inc. GKM 
also has a lease for another parcel at Honokohau SBH on which it has various commercial use 
subtenants. GKM used the nine acre parcel for boat storage.  In other words, GKM allowed 
boat owners to haul out their boats on trailers and store them on the parcel, for payment of a 
monthly or yearly fee.  As of 2018, GKM was paying $  per month 
receipts whichever is grea as rent for the parcel. 

A few years ago, the Board identified the boat storage parcel as a good candidate for a 
longer term, more lucrative disposition.  DOBOR began the lease auction process.  Eventually, 
PMP was the successful bidder.  PMP entered into a lease with DOBOR, effective November 1, 
2018.  The 

PMP encountered substantial problems with the lease and the leased property.  Those 

1. GKM entered into a sublease with an entity called Hot Spots Welding and Fabrication
LLC which was improperly occupying a portion of the leased premises without Board
approval.

Item J-2
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2. GKM installed a cesspool on the leased premises without the necessary permits and
authorizations.

3. GKM destroyed the electrical connection to the property.
4. GKM interfered with water to the property.

GKM interfered with transfer of the boat storage customers to PMP
6. GKM removed personal property from the parcel, including the gate motor.

GKM allowed numerous apparently abandoned vessels on the parcel, not paying storage
fees.

8. GKM left large amounts of trash, abandoned property, and solid waste on the property.
9. Both GKM and PMP did Phase I environmental site assessments of the property.  There

was considerable disparity.  PMP was concerned that the property might be contaminated
with waste oil, paint, or other contaminants.

10. The property is fenced on two sides.  PMP believes that the property should be fully
enclosed.

11. The property was not graded in a matter satisfactory to PMP.

letter from Mr. Duane Fisher dated August 21, 
dated May 19, 2020.   

To be clear, DOBOR denies each and every one of these claims in terms of both liability 
m 

powers, duties, privileges, immunities, and liabilities 
in connection with the claims and the settlement.  Mr. Wynhoff is available for further 
discussion, some or all of which the Board may wish to pursue in 

Even though the State denies the claims, staff and the Department of Attorney General 
are recommending that the claims be settled.  Despite all the problems, PMP has been a good 
tenant.  PMP has been cooperative with DOBOR and has tried to help clean up the property, 
improve operations, and grow its revenues.  Most importantly, PMP has paid a lot of rent.  It is 
important to remember that PMP is now paying times as much rent as was GKM. Over the 
course of the lease from September 2018 to now, it has paid $664,818  We also note that the 

ts 
PMP is energetically working to increase revenue. 

Staff believes the rent is fair.  We also recognize, however, that if the matter is not settled 
then there will be messy litigation over an indefinite period.  At best, the State will win, have a 
claim against PMP for back rent, and will have to re-let the premises.  

Finally, a very important part of the settlement is that the consideration is paid over time 
by what is in effect a rent credit1 in two parts.  T ,641.66 will be 
credited immediately.  
percentage rent.  This results in a rent  per month.  It will take 20 months to use 

1 This settlement is not an amendment of the lease.  Rather it is a settlement of disputed claims. 
Settlement also requires approval by the Attorney General. 
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up the rent credits.  During that time, PMP will have paid an By 
then the total will be well over one million dollars.   
 
 DOBOR has also agreed to close the Hot Spots cesspool.  We do not believe the cesspool 
is a large capacity cesspool.  But we need to ensure that the closure is done promptly and 
correctly.  Phase I environmental site assessment 
accurately reflects the baseline condition of the property. 
 
 We also note that at its May 20, 2020 meeting the Board authorized termination of the 
lease.  The Board reaffirmed its action and denied requests for a contested case at its June 26, 
2020 meeting.  Since then PMP has paid $1  in rent and agreed to settlement.  The 
termination notice should be rescinded.  Other notices of default have been sent but not 
considered by the Board. 
 
RECOMMENDATION

 That the Board rescind its decision to terminate the lease and rescind any other 
notices of default; 

 
 That the Board approve settlement on the general terms stated subject to approval 

by the Attorney General; 
   

 That the Board authorize the Chair and the Department of Attorney General to 
negotiate final terms of the settlement and  a settlement agreement. 

 
 

Respectfully submitted, 
 

Ed Underwood 
Administrator

 

Suzanne D. Case, Chairperson 
Board of Land and Natural Resources

 

Starn, O Toole, Marcus & Fisher ALC – Regarding Rent Abatement and 
Environmental Remediation Claims Letter

 Bronster, Fujichaku, Robbins AAL – Response to Notice of Default Dated April 
14, 2020







































May 19, 2020 

Via E-Mail: [bill.j.wynhoff@hawaii.gov] 

Bill J. Wynhoff, Esq. 
Department of Attorney General 
465 S. King Street, Suite 300 
Honolulu, HI 96813 

Re: Honokohau Small Boat Harbor 
LH-19-002 
Pacific Marine Partners LLC 
Notice of Default Dated April 14, 2020 

Dear Bill: 

This responds to the Notice of Default dated April 14, 2020 and in 
furtherance of the discussions that Board of Land and Natural Resources 
(“BLNR”) has had with Pacific Marine Partners LLC (“PMP”) regarding Boating 
Lease No. LH-19-002 (“Lease”) related the Honokohau Small Boat Harbor, 
including the August 21, 2019 and February 20, 2019 letters from PMP’s 
former counsel.  This letter is subject to Hawaii Rules of Evidence Rule 408. 

As a preliminary matter, PMP must inform BLNR that the economic 
conditions related to PMP’s operations at the Honokohau Small Boat Harbor 
have been drastically affected by the Covid-19 pandemic.  In a typical month, 
PMP receives approximately $42,000 in income from its tenants.  However, in 
March and April, PMP collected a total of $24,019.  Many of PMP’s customers 
have been closed for business since the issuance of the Governor’s emergency 
proclamations.  Accordingly, with this background, PMP hopes that BLNR can 
appreciate the economic conditions along with the issues at the start of PMP’s 
possession of the Lease have made it significantly difficult for PMP to become 
current on its obligations under Lease.   
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After PMP took possession of the Premises on November 1, 2018, PMP 
discovered significant issues with the Premises, as more fully set forth below 
and previously detailed in letters from PMP’s former counsel1.  These issues 
impacted PMP from the on-set of the Lease and as result PMP has incurred and 
will incur substantial costs to restore the Premises to allow PMP full use and 
enjoyment of the Premises. 

Additionally, after PMP took possession of the Premises, it discovered 
that there are significant environmental issues present on the Premises which 
need to be address.  PMP is willing to undertake the remediation of these pre-
existing environmental issues in exchange for agreement by BLNR to reimburse 
or otherwise compensate PMP.   

PMP is still optimistic that with the assistance of BLNR that PMP will be 
able to fulfill its obligations under the Lease and continue to make the 
relationship a positive win-win for both parties.  Accordingly, PMP requests 
that BLNR approve: (1) rate abatement in the maximum amount permitted by 
law and (2) credit for environmental remediations which PMP is willing to 
undertake.   

I. Relevant Background 

As you are aware, PMP is the current leasee of the Honokohau Small 
Boat Harbor located in North Kona, identified by Tax Map Key No. (3) 7-4-008-
003 (portion) (“Premises”) pursuant to the Lease, which is dated September 10, 
2018.   

On or about June 1, 2018, a Notice of Public Auction (“Notice”) for the 
lease of the Honokohau Small Boat Harbor was published in the Star 
Advertiser.  The Notice described the Premises as “containing approximately 
392,040 square feet of unimproved graded-gravel land, fenced with chain link 
fencing”.   

PMP was not allowed to conduct a proper due diligence inspection of the 
Premises prior to submitting its bid on the Lease pursuant to the Notice of 
Public Auction.  Instead, PMP could only observe the condition of the Premises 
from outside of the perimeter chain-link fence.  It is PMP’s understanding that 

 
1 August 21, 2019 letter from Dwayne Fisher and February 20, 2019 letter 
from Ian Sandison, which are incorporated by reference. 
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DLNR had the right under the prior lease with Gentry Kona Marine (“GKM”) to 
allow for inspection by prospective bidders as PMP but that DLNR did not 
exercise that option.   

Further, PMP requested that it be allowed to conduct a Phase 1 
environmental study of the Premises prior to submission of its Bid.  However, 
DLNR did not allow PMP to do so until after execution of the Lease.  After 
execution of the Lease, PMP, with the consent of DLNR, conducted a Phase 1 
study.  The Phase 1 study identified numerous pre-existing conditions that 
need to be remediated.  See February 20, 2019 letter from Ian Sandison.     

II. Request for Rent Abatement Under HRS § 171-6(7) 

PMP respectfully requests that BLNR authorize rent abatement pursuant 
to HRS § 171-6(7) for one year of lease payment, or $387,000 for substantial 
improvements that PMP has and will have to do restore the Premises to the 
advertised and usable condition to afford PMP full use and enjoyment of the 
Premises.   

The basis of PMP’s request, as previously set forth, and summarized 
below is due to the Premises not being delivered to PMP in the condition that 
was advertised in the Notice and the damage that was apparently done by the 
prior leasee which have impacted PMP’s ability to operate the Premises as 
intended under the Lease.   

It is worth mentioning that PMP has, in the hopes of reaching an 
amicable resolution, acted in good faith and undertaken many actions to 
further goodwill between the parties.   

(1) Property Damage:  As set forth in the August 21, 2019 letter from Mr. 
Duane Fisher, the total amount that PMP is seeking for Property damage is 
$214,2252. 

 
It appears that GKM caused significant damage to the Premises before 

vacating, including disconnecting utility services, damaging utility lines and 
taking out the motorized security gate.  Additionally, it was discovered that 
significant portions of the perimeter fencing were missing.  In sum, the 

 
2 The totals are based on actual costs and estimated costs from bids and 
proposals.   
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Premises was materially different than what PMP had observed prior to 
submitting its Bid.   

 
The majority of this Property Damage amount is related to the perimeter 

fencing.  As set forth in the Notice, PMP expected that there would be perimeter 
fencing around the entire Premises.  A perimeter fence is a must for small boat 
harbor such as the Honokohau Small Boat Harbor because it is a necessary 
security measure and vital to retaining customers to prevent thieves and 
vandals from accessing customers boats and vessels.   

 
The remainder of the Property Damage claim relates to PMP’s creative 

solutions to resolve the unusable conditions of the Premises upon turnover 
should be commended and reimbursed by way of rent abatement.  As noted 
above, the Premises had no electricity at takeover and so PMP bought a 
generator for interim use and then installed a solar power system.  PMP had to 
hire security while a new security gate was installed.   

 
(2) Derelict vessels.  Most of the approximately 24 derelict vessels that 

were left in the Premises by the former leasee have been removed.  However, 
PMP was unable to rent out those spaces occupied by the derelict vessels and 
accordingly, PMP estimates the damage at $66,280.    

 
(3) Solid Wastes.  Again, due to the condition that the former leasee left 

the Premises, including mountains of solid wastes (metal, equipment, debris), 
PMP was unable to lease out approximately 9 boat stalls.  BLNR has cleared 
most of the solid waste.  Accordingly, PMP estimates the damage at $20,280.   

 
(4) Hotspots.  At the time of PMP’s possession of the Premises, it was 

discovered that the former leasee had improperly sublet a portion of the 
Premises to Hotspots Welding and Fabrication LLC.  Initially, Hotspots refused 
to vacate the Premises.  As a result, PMP incurred significant attorneys’ fees 
dealing with Hotspots.  PMP was also damaged by not being able to use the 
approximately 7,000 square feet of space that Hotspots was occupying.   

 
However, due to efforts by PMP, in approximately December of 2019, 

Hotspots vacated the Premises.  However, Hotspots also left the Premises full of 
debris and waste, which PMP has incurred costs to clear out.  Unfortunately, 
due to its efforts to remove Hotspots, PMP has been named in a lawsuit by one 
of the former members of Hotspots.  The lawsuit is ongoing and PMP is 
incurring attorneys’ fees and costs in defending against the baseless lawsuit.   
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PMP is therefore requesting damages in the amount of $88,500, which 

includes not being able to use the space in the Premises occupied by Hotspots 
for over a year, cleanup of Hotspots’ space, and attorneys’ fees it has incurred 
in its effort to remove Hotspots.   

 
(5)  No Grading.  As previously pointed out, the Notice described the 

Premises as being “graded-gravel land”.  Some significant portions of the 
Premises is not graded and PMP has estimated the cost of grading and leveling 
the land at approximately $58,720.   

 
The total cost related to restoring the Premises to the advertised 

condition to allow PMP full use and enjoyment of the Premises as under the 
Lease is estimated at $448,005.  Accordingly, PMP requests that BLNR 
approve rent abatement under HRS § 171-6(7) for one full year or $423,000.   

 
PMP proposes that the rent abatement be applied as follows:  (1) applied 

towards the outstanding lease payment, which PMP understands to be 
approximately $148,000, and (2) the remaining amount prorated over the next 
twelve months to reduce the monthly lease payment owed to BLNR.   

III. Environmental Remediation 

The total estimated costs for investigation and remediation of the 
remaining pre-existing conditions on the Premises ranges between $474,000 
and $1,864,000 related but not limited to: Hotspots’ septic tank/cesspool 
(closure and installation of new septic system), Hotspots’ hazardous waste 
disposal, Premise-wide investigation, perimeter berms investigation and 
cleanup, and Premise-wide soil investigation.  As previously set forth, PMP has 
consistently asserted that it will not be liable for pre-existing environmental 
conditions and that PMP will not bear the costs of remediation of such 
conditions.     

PMP is willing to discuss creative approaches to resolving the 
remediation of the pre-existing conditions, including receiving Lease rent credit 
from BLNR in exchange for PMP agreeing to remediate some or all of the pre-
existing environmental conditions.   



William J. Wynhoff
May 19, 2020
Page 6 
 

IV. Conclusion 

PMP appreciates the opportunity to continue the dialogue to resolve 
these outstanding issues and further the relationship with BLNR at the 
Honokohau Small Boat Harbor.  For the above stated reasons, and as 
previously discussed and presented, PMP requests (1) rent abatement for one 
year’s rent under the Lease pursuant to HRS § 171-6(7) and (2) reimburse PMP 
for environmental remediation.  We are available at your earliest convenience to 
hopefully bring this matter to a close.   

.  

Very truly yours, 

/s/ Sunny S. Lee 

Sunny S. Lee 
  Matthew Terry 

 


