TO THE BOARD OF LAND AND NATURAL RESOURCES
MEETING OF SEPTEMBER 11, 2020 RE AGENDA ITEM J-2
GKM's Testimony in Opposition to Staff Recommendation
re Conditions for Sale of Fuel under Harbor Lease No. H-82-4

Chairperson and Members of the Board of Land and Natural Resources:
On behalf of GKM, Inc., we respectfully request that the Board of Land and Natural
Resources (the "Board") disapprove Staff's request to allow GKM to sell fuel at Kona Marina
only to its tenants-not to the public boating community-and to impose percentage rent on such
fuel sales.
Staff's Report paints an inaccurate picture of the situation relying upon excerpts from
decades' old letters, inexplicably failing to cite the Board's approval of GKM's fuel sales to the
public and its approval of its Lease rent. GKM appreciates this opportunity to present the
complete relevant facts.
It should be noted that staff previously proposed a similar request to the Board in July,
2018. GKM opposed the matter then, as it does now. The Board did not act in 2018 because
staff withdrew its report (most likely because staff at the time recognized that its argument
lacked merit when challenged with facts).
In summary, Harbor Lease No. H-82-4 ("Lease") permits broad use of the premises
"principally for marine and marine-related activities." GKM and its predecessors have sold fuel
there to the public for decades in compliance with the Lease and with full approval of DLNR and
subsequent Board consent. Further, DOBOR and GKM renegotiated the Lease rent applicable
for the five-year period from March 31, 2019, which settlement the Board approved at its
meeting on May 8, 2020. The settlement did not include a percentage rent component.
Fuel Sales at Honokohau Harbor

The public has enjoyed the opportunity to obtain fuel at Kona Marina since 1985. Fuel
was originally provided under a sublease from the property's Lessee (originally Gentry; now
GKM, Inc.) with Honokohau Fuel, Inc.
Attached as Exhibit 1 is the Honokohau's Sublease dated Februay 12, 1985. The
"Permitted Use" is set forth on page 2: " ... selling of gas, diesel and oil to commercial, charter
and pleasure boats within the Leased area." Attached as Exhibit 2 is the Board's Consent To
Sublease allowing the permitted uses--including the selling of gas, diesel and oil without the
restrictions now being requested by DOBOR. Finally, attached as Exhibit 3 is the Confirmation
of the Commencement Date of February 15, 1985.
At that time, Honokohau's fuel pumps were in the center of where boats were hauled and
interfered with hauling. GKM therefore shut down the fueling operation in 2004. Honokohau's
sublease terminated in 2005.
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Due to the strong demand from the boating community for continued fueling at Kona
Marina, GKM requested approval for the relocation of the fueling dispensers to the north
boundary of the Lease's premises. Steve Molmen ofDLNR on December 29, 2004 approved
those plans. At a hearing on March 24, 2006, the Board approved the relocation of the fuel
dispensers and consented to GKM's mortgage of $1,000,000 for the fuel dispenser relocation and
steel building improvements to allow for continuation of fuel sales to the public. Since then,
GKM (and not a sublessee) has owned and operated the convenience store/gas station and
continued to provide fuel to the public. 1

The Extra-Contractual Fuel Charge
DOBOR's renewed attempt, years later, again to raise this matter comes as a surprise to
GKM. As before, GKM once more strongly objects to DOBOR's attempt unilaterally to modify
the Lease and impose an extra-contractual charge on operations that have been approved and
ongoing for decades.
Neither the Lease nor the Extension of Lease authorizes such unilateral action. GKM in
good faith recently settled the rent for the current five-year Lease rent period. BLNR approved
that settlement at its meeting on May 8, 2020. That settlement and approved rent does not
include a percentage rent feature. 2
GKM has a huge reliance interest in the improved premises. GKM made those
improvements for the continued operation of a public fueling station with the written consent of
the Board years ago. DOBOR's suggestion that the Board can now impose a five percent (5%)
charge on GKM's fuel sales (and limit those sales to GKM's subtenants) just because it wants to
is contrary to law, the facts, and all aspects of fair dealing-including the recently concluded
lease renegotiations that the Board earlier approved this year.

Conclusion

GKM appreciates the opportunity to present this written testimony to the Board members,
and would like the opportunity to appear at the meeting to respond to any Board questions. In
conclusion, GKM respectfully requests the Board to disapprove Staffs recommendation.
ASHFORD & WRISTON
A Lim· d Liability La~Part_nership LLP
By
OSEMARY . FA: IO
NAOMI KUW A YE
1 Numerous

letters and other documents can be provided to prove these facts, if the Board has any questions.

2 Staff's request on page 4 references the Kana Marine Holdings, LLC's lease, which supposedly provides for
percentage rent based upon gross receipts from fueling operations. It should be noted that this lease was executed at
approximately the same time as GKM's Harbor Lease No. H-82-4, but GKM's Lease does not provide for
percentage rent. (Furthermore, GKM understands the Kana Marine Holdings lease was later modified by a supply
agreement.)
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GENTRY KONA MARlNA SUBLEASE
THIS SUBLEASE made and entered into this
and
11

between

Sublessor11 ,

Ji:_ day of_,_f,-'ls.,6,,,-cc::"c.::"::,.,fc___,

19:?S, by

GENTRY-PACIFIC, LTD., a Hawaii corporation, hereinafter called
and

Honokohau Fuel Inc, and Honokohau Gas and Oil Company

whose principal place of business and post office address is P .o. Box 2078' Kailua-Kona,

_H_i_._9_6_7_4_5_ _ _ , hereinafter called 11 Sublessee 11 ,

WITNESSETH:
In consideration of the rent to be paid and of the terms, covenants and conditions
herein contained, all on the part of the Sublessee to be kept, observed and performed, the
Sublessor does hereby demise and lease unto the Sublessee, and .the Sublessee does hereby
lease and hire from the Sub lessor, the Premises hereinafter described in the Basic
Provisions and Exhibits.
BASIC PROVISIONS AND EXHIBITS
Item A -- PREMISES: Premises is defined in this Sublease as the area outlined on

Exhibit A which is attached hereto and made a part hereof. The Premises is located in
the Honokohau Boat Harbor, and, is specifically in the area of property leased by
Gentry-Pacific, Ltd. from the State of Hawaii.
Item B -- LEASED AREA: For all purposes under this Sublease, the Leased Area of

the Premises shall be deemed to contain approximately ~·~n_a_ _ _ _ square feet.
Item C -- SUBLEASE TERM; SUBLEASE YEAR; EXTENSIONS AND RENEWALS:

The Sublease Term is
years; and no
months and
no
days, commencing~·
rl OecupanC),
oz dat.e , ( the Commencement Date"), and ending no later than midnight on_
20

JQ 9,ays at>~ai' issua'flee ef GeEtif:Lea:te of___

---

11

of start of business, whichever is sooner.
20 years hence.
, (11 the Termination Dateu).\ A Sublease Yez.r shall mean a period of

twelve (12) consecutive full calendar months. Th';;-,first Sublease Year shall begin on the

Commencement Date if such Commencement Date shall occur on the first day of a
calendar month. lf such Commencement Date shall not fall on the first day of a calendar

month, the first Sublease Year shall commence on the first day of the calendar month
immediately following the month in which the term would otherwise have commenced.
Each succeeding Sublease ) ear shall commence on the anniversary date of the first
Sublease Year.

The Sublease Term includes all extensions and renewals of the original

Sublease term herein set forth.

!tern D •• PERMITTED USE: The Premises shall be used by the Sublessee solely for
the following and for no other purpose(s):

selling of gas, diesel and oil to

commercial, charter and pleasure boats• Wi:tbin tbe•1.ea1sed area·,

The Sublessee ls aware that the Sublessor does not guarantee that the Permitted Use
listed above shall be for the exclusive use of the Sublessee within the area of the
Honokohau Boat Harbor and/or within the area of Gentry's Kona Marina,
!tern E •· TRADE NAME:

Sublessee shall operate and do business on the

Premises with .all signs and advertising under the trade name: ___________
Honokohau Gas & Oil Company

Item F •• FIXED MINIMUM RENT:
(l)

From the Commencement Date through year three

minimum annual rent of$ 2 , 4oo .OO
(2)

, in monthly installments of

, inclusive, a

SZOO .OO

For Sublease Year_4__ , through_s_, inclusive, a minimum annual rent of

2,760.00
$....C.'-'-'"'--'-""-in monthly installments of $ 230. 00
(3)

For Sublease Year~, through~, inclusive, a minimum annual rent of

$ " na
- - - - - - in monthly lnstallme~ts of 0$,.__n_•_ _ __
(4)

For Sublease Year~, through~, inclusive, a minimum annual rent of

.:e,_....,;,;;..
$ na _ _ _

in monthly Installments of;S,:__n_•_ _ __

Rent for the remaining 3 five-year ~ental periods will be renegotiated in
accordance with Covenant Number 3 2 entitled Rental Redetermination, but in
no event will the rent for each new rental period be less than the rent for
the immediately preceding rental period.

·,,....

Item G •• PERCENTAGE RENT: _ _ _·_n;c;occn;;;i_ __

percent (

----%) In the

event this Sublease p'rovides that the percentage rent is to be renegotiated, then the
parties shall mutually agree to the new percentage rent not less than 90 days prior to the
expiration of the last .Sublease Year for which the percentage rent is fixed; and, in the
event S.ublessor and Sublessee fail to so agree on a ~ew percentage rent, then such
.

'

percentage ren-; shall be redetermined by an arbitrator or arbitrators in the same manner
as

they are appointed and used under paragraph no . .3 entitled Rental Redetermination,

hereinafter.

ln no event · shalJ the redetermined percentage rent be less than the

percentage rent for the immediately preceding period.
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Item H -- SECURITY DEPOSIT:

$ 200, 00

, This Security Deposit shall be

held by Sub!essor as security for the faithful performance by Sublessee of all of the terms,
covenants and conditions of this Sublease by Sublessee. This deposit bears no interest,
may be comingled with Sublessor's other funds, shall be increased by Sublessee if the
Fixed Minlmum Rent increases and shall be returned at the termination of this Sublease if
Sublessee has complled with all of the terms, covenants and conditions of this Sublease,
including the payment of rent, and Sublessee has vacated the Premises.

Item I -- GUARANTOR(S):

Arthur·M. Barnes and Steven Sa;wyer
0

Item J -- SUBLE.SSE.E'S SHARE OF .,TAXES AND ASSE.SSME.NTS: three· ancj 47/100
percent (.1.:.iL %) !or the land and --"n"'a.._·___ percent \.!l.i!._ %) for the buildings and ~

.::#

improvements.

Said percentage has been cakuluted as shown in Exhibit 11 C 11 attached hereto and
made a part hereof, and Sublessee hereby acknowledges that Sublessor may use any other
meth~d of weighted proration which reasonably allocates such charges among the leased
areas, as solely determined by Sublessor. Sublessee also acknowledges th9t the square
footages of the various classes of 11!:aseable space and of the common area space as
estimated in Exhibit 11 C11 may materially change as solely determined by Sublessor, as the
Gentry Kena Marina is developed and subsequently operated.
Item K -

COMMON AREA E.XPENSE.S:

Sublessee's percentage of common area

expenfes which Sublessee must b~ar is one 14/100 percent ( 1.:.14 %). Said percentage
of common area expenses shall be paid by ·subieSsee monthly within S days aiter Sublessor
notifies Sublessee of the monthly amount due. Sublessee agrees that Sublessor may adjust

'"

once per each Sublease Year the above percent,a~e of common area expenses which
Sublessee must bear.
Said percentage has been calculated as shown in Exhibit 11 C" attached hereto and
made a part hereof, and Sublessee hereby acknowledges that Sublessor may use any other
method of weighted proration, which reasonably allocates such charges among the leased

'
'
'
areas, as solely determined by Subles:Sor.
SubJessee
also ackn~wledges that the square
footages of the various classes of leaseable space and of the common area space as
estimated in Exhibit 11 C11 may materially change as solely determined by Sublessor, as the
Gentry Kena Marina is developed and subsequently operat.?d,
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Item L -- BROKER(S): ___
NO_N_E_ _ _ _ _ _ _ _ __
Item M -- STATE OF HAWAII, DEPARTMENT OF TRANSPORTATION HARBOR
LEASE NO, H-&2-4:
Notwithstanding anything contained to the contrary in this Sublease, in any and all

events, the State of Hawaii, Department of Transportation Harbor Lease No, H-&2-4
between the State of Hawaii and Gentry-Pacific, Ltd. controls and is paramount, which
includes the required consent of the State of Hawaii, otherwise this Sublease will be of no

force and effect. (Lease No. H-82-4 is herein sometimes referred to as the 11 Lease 11 .) The
property subject to said Lease No. H-82-4 :is depicted in Exhibit 11A11 , and legally described
•✓•

in Exhibit 11 B", of which the Premises is a part.

Sublessee hereby acknowledges and represents that Sublessee has received a copy of

the Lease, and has reviewed the Lease.
Item N -- SUBLESSOR'S ADDRESS FOR RENTAL PAYMENTS AND NOTICE:
Gentry-Pacific, Ltd., P. 0. Box 295, Honolulu, Hawaii 96809, and at such other place as
Sublessor may designate in writing to Sublessee from time to time.

Item O - EXHIBITS:

The following drawings and special provisions are attached

hereto as exhibits and are expressly incorporated in this Lease for all purposes:
Exhibit 11 A 11

-

Plan outlining the Premises and Site plan of Gentry Kona Marina.

Exhibit 11 B11

-

Legal description of Gentry Kana Marina.

Exhibits 11 C1 1

-

Projected Alloqi.tion Estimates for Sublessee1 s Percentage.Liability

of Real Property Taxes and AssessmentsUtem J) and Common Area Expenses (Item K)
~:

Although Gentry-Pacific, Ltd. may lease additional land in the Honokohau

Boat Harbor, those additional lands will not be included in computing the percentages in

Items J and K.
Item P - OTHER CONDITIONS:

l. Additional rent of one cent ($ .01) per gallon ·for every gallon sold
which exceeds 20,000 gallons oer month shall be paid bv sublessee.
$1Jblessee to report total i;i:al Jons sold by the ·J 0th day a-f each
month in accordance with Covenant N11IJlbPr 4. ""Dtit]ed Percentage Rent.
2. Sublessee shall maintain fuel tankwalls and foundation. and f11eJ Jines.
3. Subless~e is hereby perrnitted,to use 'sUblessor's thr.ee (3) fuel lines
already in place during the term of this Sublease. Sublessee shall
fully maintain said fuel lines during the term of this.·. sublease.
,1
Snblessor has nrovided SnbJ""ssee with fµll useaae of one of two each
four inch electric se::.-vice ducts for the nnrnose of r:mnd'lctina business.
Said ducts termi_nate in Sublessee's Space Numqer 22. Sublessee may,
at Sublessor I s sole discretion and with written approval• fr.om sublezsor,
utilize any excess electrical capacity available in the said second four
inch electric service duct which is controlled fully by Sublessor.

@2
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THE

SUBLESSEE

COVENANTS AND

AGREES

WITH THE SUBLESSOR AS

FOLLOWS:
I.

Payment of Rent.

Beginning with the Commencement Date, monthly in

advance throughout the term of this Sublease, without demand or notice, Sublessee shall
pay said rent in legal tender of the United States of America to Gentry Kona Marina at
the time, in the manner and form set forth in the Basic Provisions and Exhibits•, and at the
place ,specified above, or at such other place and to such ·other nominee as Sublessor may
:from time to time designate. ln the event the Commencement Date falls on other than

the first day of the month, the rental for the first fractional month shall be comp~ted on
a daily basis from the Commencement Date to the end of the month by multiplying the
Fixed Monthly Minimum Rent by a fraction, the numerator of which is the number of days
from the Commencement Date to the end of the month and the denominator of which is

the number of days in the month.

2.

Service Charge and Default Rate of Interest. Without prejudice to any other

remedy available to Sublessor, a service charge of four

M cents

for each dollar of each

rental payment owed for the particular month which is not made on time shall be assessed

against Sublessee if the rental is paid more than 5 days after the due date .to cover the
extra expense involved in handling delinquent payments, and, any amounts owing by

Sublessee to Sublessor under the terms of this Sublease shall bear interest from the date
same becomes due until paid at the specified maximum rate, if any, then allowed by
appl,icable law or if there is no such specified maximum rate, at a floating rate equal to

three (3) percentage points over the large business prime rate then being charged by Bank
of Hawaii.

Said interest shall be considered as a part of the rental payable in this
•,':',

Sublease.
3.

Rental Re-determination.

Rental Redetermination means that a new Fixed

Minimum Rent must be renegotiated. In the event this Sublease requires a reopening of

the Fixed Minimum·· Rent, then . such ·Fixed. Minimum Rent shall be the rental for the
immediately preceding Sublease Xear, or 100~ of the fair market rental at the time of
the redetermination, whichever is higher.
In determining the fair market rental, the land, buildings arid Permitted Use of the
Premises as set forth herein in this Sublease shall be considered. The value of Sublessee 1s
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equipment and furnishings shall not be considered in determining the said rental rate.
At the time of redetermination, the falr market rental shall be determined by mutual
agreement of Sublessor and Sublessee not less than ninety (90) days prior to the expiration
of the period for which minimum rent is fixed. If Sublessor and Sublessee fail to agree
upon such fair market rental not less than ninety (90) days prior to the expiration of said
fixed period, the fair market rental shall be determined by an arbitrator or arbitrators
appoi~ted as hereinafter provided.
Either party may give to the other written notice of its desire to fix such fair market
rental by arbitration. If, within ten (10) days after the receipt of such notice, Sublessor

and Sublessee are able to agree upon a single arbitrator, then said arbitrator alone shall
determine said fair market rental.

The decision and award of such arbitrator shall be

final, conclusive and binding upon both parties for the period of redetermined rent, unless
the same shall be vacated, modified or corrected, as provided in Chapter 6.58, Hawaii
Revised Statutes, as the same may be amended.

If Sublessor and Sublessee have not

agreed upon one (1) such arbitrator within ten (10) days after said receipt of such notice,
then such determination shall be made by two (2) arbitrators, each of whom must be a
member of the American Institute of Real Estate Appraisers, and either party may give to
the other party a written notice naming one_ (1) of the two (2) arbitrators. Thereupon, the
other party shall, within ten (10) days after receipt of such notice, name a second
arbitrator, and in case of failure so to do, the party who has already named an arbitrator
may have the second arbitrator selected or appointed by any judge of the First Circuit
Court of the State of HawaH. With forty-five (4,) days of their respective appointments,
each arbitrator shall determine said fair market rental and submit their reports to the
Sublessor and Sublessee. If the fair market r~-~~aj determined by each of the arbitrators
varies by five percent (596) or less between them, the average of the two shall be
controUing, unless the same shall be vacated, modified or corrected, as provided in said
Chapter 658. If the fair market rentaJ determined by each arbitrat~_r varies by more than
five percent (596) between them, then, within ten (JO) calendar days of the submission of

'

the last fair market rental determinati6n, both arbitrators shall appoint a third arbitrator
who shall be a member of the American Institute of Real Estate Appraisers, and in case of
failure so to do, ejther party may have the third arbitrator selecte<:I or appointed by any
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judge of the First Circuit Court of the State of Hawaii. Sald third arbitrator shall, within
thirty (30) calendar days of his appointment, determine said fair market rental and submit

his report to the Sublessor and Sublessee. The fair market rental determined by the third
arbitrator shall be controlling unless it is less than that set forth in the lower fair market
rental report previously obtalned, in which case the fair market rental set forth in said
lower report shall be controlling, or unless it ls greater than that set forth in the higher
fair market rental report previously obtained, in which case the fair market rental set
forth in said higher report shall be controlling, and, unless the determination as herein
provided with respect to the third arbitrator shall be vacated, modified or corrected, as

provided in said Chapter 658. The arbitrator or arbitrators shall have all the powers and
duties prescribed by said Chapter 658, and judgment may be entered upon any such
decision and award as provided in said Chapter 65&.

All costs and expenses of the

arbitration shall be borne equally by Sublessor and Sublessee except that each party shall
bear the fees and costs of the arbitrator appointed by it, or by the Court on its behalf in
lieu of appointment, and shall bear its own attorneys' and witnesses' fees and costs of
court if the arbitration becomes the subject of litigation. If and whenever the fixing of
such fair market rental is under arbitration, Sublessee, pending the determination thereof,
shall continue to pay the then monthly rental which it had been paying during the period
of fixed rent and shall promptly pay without any prior demand therefor and without any
deduction or set off whatsoever, the deficiency, if any, upon the conclusion of the
arbltr-ation proceedings together with Interest thereon at the rate of twelve percent (12%)
per annum from the commencement of the ·period of rental redetermi~a_tion until the date
upon which said deficiency and interest are actually paid to Sublessor.

4.

Percentage Rent.

For each and ·e~~y calendar month or fraction thereof

during the term of this Sublease, Sublessee shall pay to Sublessor, on or before the tenth
(10th) day of the next succeeding month, as additional rent, a sum of money determined
by deducting the Fixed Minimum monthly or fractional monthly rent from the percentage
rent for such preceding calendar month or fractional month. The percentage rent shall be
determined by multiplying the percentage as set forth in Item G of the Basic Provisions
hereinabove by Sublessee's gross sales for each month. In no event, however, shall the
monthly rent to be paid by Sublessee to Sublessor be less than the Fixed Minimum Rent

herein specified.
-7-

5.

Gross Sales and Reports. The term "gross sales," means the entire amount of

the actual sales price, whether for cash or otherwise, of all sales of merchandise or
services, and all other receipts whatsoever of all business conducted at, in, from or upon
the Premises, less any Hawaii State General Excise Taxes.

Sublessee shall submit to

Sublessor on or before the tenth (10th) day of each and every calendar month (excluding
the 10th day of the first month of the first Sublease Year but including the 10th day of
the month following the end of the term) at the place then fixed for the payment of rent,
together with the remittance of monthly percentage rent, a written statement signed by
Sublessee or by a person duly authorized by Sublessee showing in detail the amount of
gross sales of the preceding calendar month or fractional month, if any.
6.

Gross Income Tax4

Sublessee shall also pay to Sublessor as additional rent,

together with each payment of rental, real property taxes, and other charges payable by
Sublessee hereunder, including but not limited to, the State of Hawaii General Excise Tax
(the payment for which under this Sublease would presently be 4.167%).
7.

Preservation and Disclosure of Records.

For the purpose of ascertaining the

amount of rent, Sublessee agrees to prepare and keep on the Premises for a period of not
less than two (2) years following the end of each Sublease Year, or until Sublessor!s
audltors have had reasonable opportunity to audit the same, whichever is later, adequate
records which shall show inventories and ·re<:eipts of merchandise at the Premises and
dally receipts from all sales and other transactions on the Premises by Sublessee and any
other persons conducting any business upon said Premises.
8.

Audits.

Sublessee grants unto Sublessor and its agents the right at all

reasonable times to have access to all books, accounts, records and reports, including,
without limitation, gross income tax reports ~d-,P,.urchase orders, which must be kept by
Sublessee with respect to its business on the Premises for at least three (3) years
following the end of a calendar year.
9.

Taxes, Assessments, etc. Sub!essee shall pay or cause to be paid, when due, as

additional rent, its prorated amount, which is the percentage set forth in the Bask
Provisions and Exhibits Otem J, and 'as set forth in Exhibit 11 C1 1), of aJl taxes, rates,
assessments and other charges of every description to which said Premises are subject,
including any improvements thereon and the parceJ of land of which the Premises is a
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part, which taxes, rates, assessments and other charges are now or may hereafter be

assessed against the Sublessor or Subless.,., by authority of Jaw during the term of this
Sublease; provided, however, that with respect to any assessment made under any

betterment or improvement Jaw whlch may be payable in installments, Sublessee shall be
required to pay proratably only such installments, together with interest, as shall become
due and payable during the. term of this Sublease,
10.

Minerals and Waters.. Pursuant to the Lease, the State of Hawaii has reserved

the right to all minerals as hereinafter defined, in, on or under . the demised premises
therein and the Premises herein, and the right, on its own behalf or through persons
authorized by it, to prospect for, mine and remove such minerals and to occupy and use so

much of the surface of the ground as may be required for all purposes reasonably
extending to the mining and the removal of such minerals by any means whatsoever,
including strip mining.

"Minerals," as used herein shall mean any or all oil, gas, coal,

phosphate, sodium, sulfur, iron, tlta.n.ium, gold, silver, bauxite, bauxitic clay, diaspore,
boehmite, laterite, gibbsite, alumina, all ores of aluminum and, without limitation
thereon, all other mineral substances and ore deposits, whether solid, gaseous or liquid, in,
on or under the land.
11.

Prehistoric and Historic Remains. All prehistoric and historic remains found on

the premises demised herein shall be and remain the property of the State of Hawaii and
shall not be disturbed or removed by Sublessee, its employees, agents or contractors,
without the express approval of the Director of Transportation of the State of Hawaii.
12.

Easements. Subles.sor and the State of Hawaii reserve the right to establish, or

to sell or grant to others, easements required for maritime or utility purposes, provided
that such easements shall not, in any substantr~'~ay, interfere with Sublessee's use of the
Premises.

13,

Construction of Improvements; Environmental Impact Assessment.

In the

construction of any !rnprovements by Sublessee, if required by _the State of Hawaii,

Sublessee shall, within sixty (60) days of the issuance of the building permit, prior to
constructing any improvements on the Premises, submit an Environmental Impact
Assessment to the Department of Transportation of the State of Hawaii. Within thirty
(30) days after the approval of any such required Environmental Impact Statement or
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Negative Declaration, whichever is' necessary to comply with Chapter 343, Hawaii
Revised Statutes, as amended, and the Regulations of the State of Hawaii's Environmental
Quality Commission, Sublessee will submit completed building plans to the Harbors
Division and Sublessor for approval.
If required by the State of Hawaii or County of Hawaii, prior to construction,
Sublessee must obtain Department of Health approval for disposal of sewage, Hawaii
County approval of a shoreline management permit, and Hawaii County approval for
shoreline setback requirements and a building permit from Hawaii County.

All costs

associated with meeting the requirements hereinabove will be borne by Sublessee.
Sublessee must also file and receive, if required by the State of Hawaii and/or County of
Hawaii, approval of a Conservation District Use Application from the Department of Land
and Natural Resources.
During the term of this Sublease, no improvements, alterations or additions will be
constructed on or under the Premises unless Sublessee first submits its plans and
specifications to Sublessor for its approval (and to the State of Hawaii ii required) and
approval is granted by Sublessor in writing (and the State of Hawaii, if so. required). The
plans and specifications must be in full compliance with all statutes, ordinances, and rules
and regulations applicable thereto.
14. Improvement Bond. Sublessee will, at the time of the issuance of any building

.

~--,~

permit to Sublessee wocure and deposit with Sublessor a surety bond in the amount of the
constructlon co;,.,· which bond shall (!) name the State of Hawaii and Sublessor as
obligees, (2) be conditioned upon the faithful observance and performance of the building
plans submined to and approved by Sublessor (and the State of Hawaii, if required) and (3)
save and hold the State of Hawaii and SublessC,~ ~mless from all liens, suits, actions or
damages arising out of, caused by or attributable to such work performed under the
building permit.
15. Contractor's Insurance. Before commencing
the construction
or installation of
.
..
any improvements, equipment or :fixtures on the Premises, Sublessee shall require that all

'

contractors and subcontractors cmplo'yed on the Premises by Sublessee or Sublessee 1s
contractor procure and maintain in full force and effect during the course of construction
and installation the following insurance:
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a.

Workmen's Compensation as required by law.

b.

Contractor's Comprehensive General Liability and Property Damage with a

combined minimum single limit of $1,000,000.00 for bodily injury and property damage per
occurrence.
c.

Contractor's Automobile General Liability and Protective Property with a

combined minimum single limit of $500,000.00 for bodily injury and property damage per
occurrence.
16. Utilities.

Water, sewer, and electricity are available at t.~e approximate

locations depicted on Exhibit "A 11 •
17. Utility Services; Rubbish Disposal. Sublessee shall pay when due, all charges,
duties and rates of every description, including water, sewer, gas, refuse collection or any
other charges, as to which said Premises, or any part thereof, or any improvements
thereon or Sublessor or Sublessee in respect thereof may during the term of this ~ublease
become liable, whether assessed to or payable by Sublessor or Sublessee. If such utility
services are furnished by Sublessor, the charges to Sublessee will be the greater of
Sublessor 1s actual costs for the furnishing of said services or the rate _which would be
payable if the Tenant were to purchase the same services from the pubHc utility involved.
18. Covenant Against Discrimination. The use and enjoyment of the Premises shall
not be in support of any policy which discriminates against anyone based upon race, sex,
color, religion o_~ ancestry.
19, Sanitation, etc.

Sublessee shall keep the Pre'rrii~es and improvements in a

strictly clean, sanitary and orderly condition.
20, Waste and Unlawful, Improper or Offensive Use of Premises. Sublessee shall
not commit, suffer or permit to be commitl:~. any waste, nuisance, strip, loud or
offensive noise, or unlawful, improper or offensive use of the Premises, or any part
thereof.
21. Compliance with Laws. Sublessee shall comply with all of the requirements of
all municipal, state and federal authorities and observe all municipal ordinances and state
.:u1C federal statutes pertaining to the Premises, now in force or which may hereinafter be
in force.
22. Inspect.ion of Premises. Sublessee will permit Sublessor and the State of Hawaii
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and their agents, at all reasonable times during the said term, to enter the Premises and
examine the state of repair and condition thereof.
23. Improvements. Sublessee shall not at any time during the term of this Sublease
construct, place, maintain and/or install on the Premises any building, structure and/or
improvement of any kind and description whatsoever except with the prior approval of
Sublessor and the prior approval of the Director of Transportation of the State of Hawaii,

if required by the Director, and Sublessor and upon such conditions as said Director and
Sublessor may impose.
24.

Repairs to Improvements. Sublessee shall, at its own expense, keep, repair and

maintain the Premises and improvements thereon now existing or hereafter constructet;I or
installed on the Premises in good order, condition and repair, reasonable wear and tear
excepted.
25.

Common Area; Rules and Regulations. The term "common area, 11 as used in this

Sublease, shall be deemed to include those portions of the Gentry Kona Marina as are
designated by Sublessor for the non-exclusive use of Sublessee in common with other
authorized users, including but not limited to, roadways, service areas, driveways, areas
of ingress and egress, landscaped and planted areas, sidewalks and other pedestrian ways,
corridors, courts, public washrooms, drinking fountains, community rooms, toilets, stairs,
ramps, areas containing buildings or structures used in connection with the maintenance
of said common area, together With the buildings and structures constructed thereon, and
all other similar facilities from time to time provided for the joint use and convenience of
such authorized users.

Sublessee shall ·pay to Sublessor during the term of this Sublease, as additional rent,
its pro rata share which is the percentage set

fb~. in the Basic Provisions and Exhibits at

Item K, and as set forth in Exhibit "C", of the cost and expenses which are incurred by or
on behalf of Sublessor each calendar year, or part thereof, in maintaining and operating
the common area (as hereinabove defined), including insurance premiums for the common
areas, and the utility systems, lines, conduits, appurtenances thereto and security services
serving the Gentry Kona Marina.
Sublessor shall have the exclusive right to police, regulate traffic in and otherwise
control the use of parking, sidewalks, and all other portions of the common areas of the
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Gentry Kona Marina.

In furtherance of such right, Sublessor may from time to time

promulgate and amend reasonable rules and regulations with respect to the common area,
including hours of operation, which shall be binding upon Sublessee on reasonable notice.
For the enforcement of said rules and regulations, Sublessor shall have ail remedies in this
Sublease provided for a breach of the term of this Sublease, as if said rules and
regulations were expressly incorporated herein, and all other legal or equitable remedies
whether or not provided for in this Sublease.
26.

Encumbrances, Rights Reserved to Sublessor. Sublessor reserves the following

rights:
(a) The right to grant or relocate all easements now or hereafter required by
Sublessor for the construction, installation, operation, maintenance, repair and replacement of rights of way, underground lines and other transmission facilities and appurtenances for electricity, gas, telephone, water, sewage, drainage and other public services
and utilities; and

(b) The exclusive right to the use of the roof, ex~erior walls and area beneath
the Premises, together with the right, from time to time, to install, maintain, use, repair
and replace utillty mains and other facilities serving other premises within the Gentry
Kona Marina, when such location is dictated by necessities of engineering design, good
practice and/or code requirements.
27.

Right to Change. Sub lessor reserves the absolute right at any time and from

time •to time to increase, reduce, change, or alter the size, height, layout, or locition of
any buildings, driveways, entrances and exits, automobile parking areas, and other
circulation areas now or at any time hereafter forming a part of the Gentry Kana Marina,
28,

Right to Enter. The agents and repre~.,t,tatives of the State of Hawaii and the

County of Hawaii may enter and cross any portion of the Premises for the purpose of
performing any public or official duties; provided, however, in the exercise of such duties,
the rights of the Sublessee to the use and enjoyment of the Premises shall not be
unreasonably interfered with.
Sublessee will permit Sublessor ~d its ager.':!. -::~ enter into and upon said premises at
all reasonable times for the purpose of inspecting the same or for the purpose of
maintaining the building in which said Premises are situated, or for the purpose of making
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repairs, alterations or additions to any other portion of said building, including the
erection and maintenance of such scaffolding, canopies, fences and props as may be
required, without any rebate of rent and without any liability to Sublessee for any loss of
occupation or quiet enjoyment of the Premises thereby occasioned; provided, that except

in case of emergencies, Sublessor shall make such entry for the purpose of repairing and
maintaining the building only during non-business hours, and all such work shail be done in
such manner as to cause as little interference as reasonably possible.
29.

Liens..

Sublessee will not commit or suffer any act or neglect whereby the

Premises or any improvement thereon or the estate of the State of Hawaii or Sublessor or
Sublessee become subject to any attachment, lien, charge or encumbrance whatsoever,

and shall indemnify and hold harmless the Sublessor and the State of Hawaii from and
against all attachments, liens, charges and encumbrances and all expenses resulting
therefrom.
30,

Assignments and Subletting. Sublessee shall not transfer or assign this Sublease

or any interest herein. Sublessee shall not rent nor further sublet the whole or any portion
of the Premises, without the prior written approval of Sublessor and the Director of

Transportation of the State of Hawaii, wtuch written approval each may unilaterally and
arbitrarily withhold. Sublessee understands that said Director and Sublessor also have the

right to deny uses contrary to the primary purpose of trus Sublease.
31.

R=tal Revisions mder the Lease. Sublessee understands that the Board (as it

is defined In "the Lease) has the right to ~eview and approve the rent to be charged to
Sublessee herein and, lf necessary, to revise the rent and rent structure charged to the
Lessee by the State of Hawaii in the Lease in light of the rental rate to be charged to the
Sublessee herein by Sublessor.

In the event-·s\JG:h revision takes place under the Lease,

then Sublessor may revise the rent and rent structure charged to Sublessee herein by
passing onto Sublessee the share of such revision attributed to the increase of the rent
charged by the State of Hawaii in the Lease to Lessee therein.

Likewise, Sublessee

understands that this same procedure and rental revision right applies to any assignment
or subletting which may be approved under pr.lragraph no. 30 entitled, Assignments and
Subletting, above.

32.

Mortgage. Upon due application and with the written consent of Sublessor and
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the State of Hawaii, Sublessee may mortgage this lease or any interest herein or create a
security interest in the Premises. Any such mortgage, hypothecation or pledge given by
Sublessee without the prior written approval of the Sublessor and said Director shall be
null and void. If the mortgage or security interest is to a recognized lending institution,
authorized to do business as a lending instltutlon 1 in either the State of Hawaii or
elsewhere in the United States, such consent may extend to foreclosure and sale of
Sublessee's interest at such foreclosure to any purchaser, including the mortgagee,
without regard to whether or not the purchaser is qualified under Chapter 171, Hawaii
Revised Statutes, as amended, to lease, own or otherwise acquire and hold the land or any
interest therein. The interest of the mortgagee or holder of this Sublease shall be freely
assignable. The term "holder" shall include an insurer or guarantor of the obligation or
condition of such mortgage, including the Department of Housing and Urban Development
through the Federal Housing Administration, the Federal National Mortgage Association,
the Veterans Administration, the Small Business Administration, Farmers Home
Administration, or any other Federal agency and their respective successors and assigns or
any lending institution authorized to do business in the State of Hawaii or elsewhere in the
United States; provided, that the consent to mortgage to a non-governmental holder shall
not confer any greater rights or powers on the holder than those conferred with respect to
any of the aforementioned Federal agencieS.
Sublessee shall upon execution of any such mortgage promptly deliver a true copy of
such mortgage or written notice thereof to Sublessor. The mortgagee or its assigns may
enforce such mortgage and acquire title to the leasehold estate in any lawful way, and
pending foreclosure of such mortgage rriay take possession of and rent the Premises, and
upon foreclosure thereof may without further.· ~sent of Sublessor sell and assign the
'

.

leasehold estate by assignment in which the assignee shall expressly assume and agree to
observe and perform all the covenants of the Sublessee contained in the mortgaged lease,
and such assignee may make a purchase money mongage thereof to the assignor, provided
that upon execution of any such assignment or mortgage a true copy thereof shall be
delivered promptly to Sublessor and "that no other 'or further assignment of this Sublease
for which any provision hereof requires written consent of Sublessor shall be made without
such consent. The mortgagee or lts assigns of such mortgage shall be liable to perform
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the obligations of the Sublessee under such mortgaged Lease only during the period such
person has possession or ownership of the leasehold estate.

Nothing contained in such

mortgage shall release or be deemed to relieve Sublessee from the full and faithful
observance and performance of Sublessee1s covenants herein contained or from any
liability for the nonobservance or nonperformance thereof, nor be deemed to constitute a
waiver of any rights of Sublessor hereunder, and the terms, covenants and conditions of
this Sublease shall control in case of any conflict with the provisions of such mortgage.
33.

Protection of Mortgagee. During the continuance in effect of any authorized

mortgage of this Sublease, Sublessor will not terminate this Sublease because of any
default on the part of Sublessee to observe or perform any of the covenants or conditions
herein contained if the mortgagee or its assigns, within sixty (60) days after Sublessor has
mailed to the mortgagee or its assigns at the last known address thereof a written notice
of intention to terminate this Sublease for such cause, shall cure such default, ii the same
can be cured by the payment of money, or, if such is not the case, shall undertake in
writing to perform and shall thereafter perform all the covenants of this Sublease capable
of performance by the mortgagee or its assigns until such time as the le~sehold estate
shail be sold upon foreclosure of such mortgage, and any default consisting of Sublessee's
failure promptly to discharge any lien, charge or encumbrance against the leasehold
estate junior in priority to such mortgage shail be deemed to be duly cured if such
mortgage shall be foreclosed by appropriate action instituted within said 60-day period
''
and thereafter prosecuted in diligent and timely manner.
34.

Subordination and Attomment.. Sublessee agrees upon request of Sublessor to

subordinate this Sublease and Sublessee's rights hereunder to the loans and mortgages now
1
or hereafter placed, charged or enforced agalnSi"sublessor
s interest in this Sublease and
. ·,•

the leasehold estate hereby created, the Premises or the land, building or improvements
lnduded therein or of which the Premises are a part, and execute and deliver (but without
cost to Sublessee) at any time and from time to time upon demand by Sublessor such
documents as may be required to effectuate such subordination, and in the event that
Sublessee shall fail, neglect or reiuse ~o execute and, deliver any such document within ten
(JO) days after receipt of written notice so to do and the receipt by Sublessee of the
documents to be executed by it, Sublessee hereby appoints Sublessor, its successors and
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as.signs, the attorney in fact of Sublessee irrevocably to execute and deliver any and all
such documents for and on behalf of Sublessee, provided that such holder of a mortgage
shall agree that Sublessee may attorn to it or to any purchaser on foreclosure and this
Sublease shall continue ln effect if Suble55ee is not then in default hereunder.

In the

event that the mortgagee or beneficiary of any such mortgage or deed of trust elects to
have this Sublease a prior lien to its mortgage or deed of trust, then and in such event
upon such mortgagee or beneficiary giving written notice to Sublessee to that effect, this
Lease shall be deemed a prior lien to such mortgage or deed of trust whether this Sublease
is dated or recorded prior to or subsequent to the date of filing of such mortgage or deed
of trust.

35.

Financial Statements.

Should a lender advancing funds to Suble55or for the

purpose of financing the construction of the Premises, or should the Sublessor require
financial statements relating to Sublessee, Sublessee shall submit to such !ender or to the
Sublessor the required balance sheets and profit and loss statements and financial
statements, and shall keep such reports, in the case of a lender, current so long as such
lender shall require.
36.

Indemnity. Suble55ee will indemnify, defend and hold Suble55or and the State of

Hawaii harmless (1) from and agalnst any claim or demand by third persons for loss,
liability or damage, including claim for ·property damage, personal injury or wrongful
death, arising out of any accident in or about the Premises, sidewalks and roadways
adjacent thereto or occasioned by any .aCt or nuisance made or suffered on the Premises,
or by any fire thereon or growing out of or caused by any failure on the part of Sublessee
to maintain the premises in a safe condition; and will reimburse Sublessor and the State of
Hawaii for all costs and expenses in connection ~~th the defense of such claims; (2) from
and against all actions, suits, damages and claims by whomsoever brought or made by
reason of the non-observance or non-performance of any of the terms, covenants and
conditions herein or the rules, regulations, ordinances and Jaws of the federal 1 state 1
municipal or county governments.
37.

Costs of Litigation. In case Sublessor or the State of Hawaii shall, without any

fault on their part, be made a party to any litigation commenced by or against Sublessee
(other than condemnation proceedings), Sublessee shall and will pay all costs and expenses
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incurred by or imposed on Sublessor and/or the State of Hawaii; furthermore, Sublessee
shall and will pay all costs and expenses which may be incurred or paid by Sublessor or the
State of Hawaii in enforcing the covenants and agreements of this Sublease, in recovering
possession of the Premises or in the collection of delinquent rental, taxes and any and all
other charges. In the event Sublessee brings an action or proceeding against Sublessor
arising out of any breach of the terms and conditions hereof, and prevails against
Suble~sor, Sublessee shall be entitled to recover its costs and reasonable attorneys' fees
from SubJessor.
38.

Insurance.

A.

Liability Insurance. Sublessee shall procure, at its own cost and expense,

and keep in force during the entire term of this Sublease, with an insurance company or
companies acceptable to Sublessor, a policy or policies of comprehensive general liability
insurance in a combined single limit amount of not less than $1,000,000.00 for bodily
injury and property damage per occurrence; that said policy or policies shall cover the
Premises, including all buildings, improvements and grounds and all roadways and
sidewalks on or adjacent to the Premises in the control of Sublessee. Sublessee shall
furnish Sublessor with a certificate showing such policy to be in force and shall furnish a
Hke certificate upon each renewal of such {>Olicy, each such certificate to contain or be
accompanied by an assurance of the insurer that Sublessor and the State of Hawaii,
through its Director of Transportation, shall be notified at least thirty (30) days prior to
.any termination or cance!lation of, or material change in said policy. The procuring of
this policy shall not release or relieve Sublessee of its responsibility under this Sublease.
The policy or policies required under this piovision shall name Sublessor and the State of
.

Hawaii as additional insureds.

",

. ,•

The minimum limits of insurance recited herein may be increased by such amounts as
Sublessor and/or the Director of Transportation, in the exercise of sound and prudent
judgment, may require.
B.

Fire Insurance. Sublessee will, at its own expense, at all times during the

term of this Sublease, keep the Pre:rnb~s insured in the names of Sublessor, the State of
Hawaii, Sublessee and all Mortgagees, if any, as their interests may appear, against loss or
damage by fire including perils specified in the extended coverage endorsement and in an
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amount equal to the maximum insurable value thereof, in a company or companies
approved by Sublessor, and will pay the premiums thereon at the ~ime and place the same
are payable; that the policy or policies of insurance shall be made payable in case of loss
to Sublessor, the State of Hawaii, SubJessee, and the Mortgagees, if any, as their interests
may appear, and shall be deposited with the Mortgagee, if any, otherwise with Sublessor;
and that any proceeds derived therefrom in the event of total or partial loss shall be
immediately available to, and as soon as reasonably possible, be used by Sublessee for
rebuilding, repairing, or otherwise reinstating the buildings in a good and substantial
manner according to the plans and specifications approved in writing by Sublessor, and the
Director of Transportation; provided, however, that with the approval of Sublessor,
Sublessee may surrender this lease and pay the balance owing on any mortgage and
Sublessee shall then receive that portion of said proceeds which the unexpired term of this
sublease at the time of said loss or damage bears to the whole of said term, Sublessor to
retain the balance of said proceeds.
Sublessee shall fumish to Sublessor, the State of Hawaii, and the Mortgagees, if
any, a certificate showing such policy or policies to be initially in force and shall furnish a
like certificate upon each renewal of such policy or poUcies, each such certificate to
contain or be accompanied by an assurance of the insurer to notify Sublessor, the State of
Hawaii, and the Mortgagees, if any, of any intention to cancel or materially change any
such policy or policies, 30 days prior to actu~ cancellation.
39.

Surrender. Sublessee shali and will at the expiration or sooner-termination of

this sublease, peaceably and quietly surrender and deliver possession of the Premises to
Sublessor, together with all improvements constructed thereon by S.ubJessee of whatever
nature or description, in good order and conditl~, reasonable wear and tear excepted;
provided, that trade fixtures, equipment and personal property may be removed by
Sublessee prior to such expiration or termination; and provided further, that within sixty
(60) days after the termination or expiration of this Sublease, Sublessor may, at its option
and upon written notice to Sublessee, require Sublessee to remove all or any portion of
any improvement constructed by ~ublessee on the Premises, and its equipment, fixtures,
trade or otherwise, and/or personal property all at Sublessee1s sole expense and cost.
Sublessee shall, in the removal of any of its improvements, equipment, trade fixtures

-19-

and/or personal property from the Premises, conduct such removal ln such a manner as to
cause no damage to the Premises, and in the event of such damage, Sublessee shall, at its
own cost and expense, repair or replace the same.
If Sublessee fails or neglects, when so required by Sublessor, to remove all or any
portion of any improvement constructed on the Premises by Sublessee of whatever nature
or description, equipment, fixtures, trade or otherwise, and/or personal property within
sixty (60) days after receipt of written notice to so remove, Sublessor may remove and
dispose of the same and charge the cost of such removal and disposal to Sublessee, which
costs Sublessee hereby agrees to pay.
40.

Breach. Time is of the essence of ·this Sublease and if Sublessee shall fai! to

yield or pay such rent, costs, charges, assessments, or the like, as required of Sublessee in

this Sublease,

or any part thereof at the times and in the manner aforesaid, or sha11

become bankrupt, or shall abandon the Premises, or if this Sublease and the Premises shall
be attached or otherwise be taken by operation of law, or if any assignment be made of
Sublessee's property for the benefit of creditors, or if Sublessee shall fail to observe and
perform any of the covenants, terms and conditions herein contained and on its part to be
observed and performed, and such failure shall continue for a period of more than ten (IQ)
days with respect to the payment of rent with no written notice required, and for a period
of more than thirty (30) days after delivery by Sublessor of a written notice of any other
breach or default by personal service, registered mail or certified mail to the Sublessee at
,·

its last known address and to ea~~ mortgagee or holder of record having a security
interest in the Premises, if any, Sublessor may, at once re-enter the Premises or any part

.,

thereof, and upon or without such entry, at its option, terminate this Sublease without
prejudice to any other remedy or right of acti6n.for arrears of rent or for any preceding
or other breach of contract; and in the event of such termination, all buildings and
improvements constructed thereon by Sublessee shall become the property of the
Sublessor, or at Subl~ssor's option, be removed by Sublessee as provided in paragraph 38
hereinabove.
In the case of the non-payment of rent during the term of this Sublease, Sublessor
may re-enter the Premises and terminate the Sublease.

Sublessee shall be Hable for

subsequently accruing rent during the term of the Sublease when the Premises are not
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re-let and for any deficiency resulting from a re-letting of such Premises plus expenses
for the re-letting.
ln the event Sublessee discontinues using the Premises for 15 consecutive days for the
uses enumerated herein and activities related thereto, without the consent of Sublessor
from the date hereof, Sublessor reserves the right to terminate the Sublease on 10 days'
written notice.
41.

Condemnation.. In the event that at any time during the term of this Sublease,

the Premises or any part thereof shall be required, taken or condemned for any public use,
by any condemning authority, the estate and interest of Sublessee in the property taken
shall at once terminate, and all compensation payable or to be paid by reason of the
taking of any land shall be payable to and be the sole property of Sublessor, and Sub lessee
shall not by reason of the taking be entitled to any claim against Sublessor for
compensation or indemnity for its leasehold interest; that such compensation as shaU
represent the value of any buildings or improvements erected or owned by Sublessee upon
the land shall be divided between Sublessor and Sublessee in the ratios that the expired
and unexpired portions of the term of this Sublease, respectively, shall bear to the whole
term hereby created, and that in case only a part of the buildings or improvements
constructed or owned by Sublessee are taken, Sublessee may claim and receive from the
condemning authority but not from Sublessor, any expense incurred by Sublessee 1n
repairing any damage thereto; provided that, in case a part of the Premises shall be
required, taken or condemned, the rent thereafter payable for the remainder of the term
shall be reduced in the proportion that the area of land so taken shall bear to the area
hereby subleased; provided, further, that in case such condemnation and taking shall by
mutual agreement of the parties hereto be held. ½.render the remainder of the Premises
unfit for the purposes of Sublessee, Sublessee shall have the option to surrender this
Sublease within 15 days of such condemnation and taking.
42.

Inspection by Prospective Sublessecs.

Sublessor shall have the right to

authorize any person or persons to enter upon and inspect the Premises at all reasonable
times following a pubU~hed notice for the prOposed sale or other disposition of the
Premises for purposes of informing and apprising such person or persons of the condition
of the Premises preparatory to such proposed disposition; provided, however, that any
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such entry and inspection shall be conducted during reasonable hours after notice to enter
is first given to Sublessee, and shall, if Subless~ so requires, be made in the company of
Sublessee or designated agents of Sublessee; provided, further, that no such authorization
shall be given more than one year before the expiration of the term of this Sublease.
43.

Sale or Assignment by Sublessor. Sublessor may at any time assign or transfer

its interest as Sublessor in and to this Sublease, or any part thereof, and may at any time
sell o~ transfer its interest in and to the whole or any portion of the Premises,
44.

Attomment. Sublessee hereby agrees to attorn to the assignee, transferee, or

purchaser of Sublessor from and after the date of notice to Sublessee of such assignment,
transfer or sale, in the same manner and with the same force and effect as though this
Sublease were made, in the first instance, by and between Sublessee and such assignee,
transferee or purchaser.
45.

Transfer of Sublessor's Obligations. ln the event of any transfer or conveyance

of the Sublessor's interest hereunder other than by way of security only, the Sublessor
herein named, except as hereinafter provided (and in case of any subsequent transfers or
conveyances, except by way of security only, the then Granter) shall be automatically
free and relieved from and after the date of such transfer or conveyance of all personal
liability with respect to the performance o~ any covenants or obligations on the part of
Sublessor contained in this Sublease thereafter to be performed, provided that any funds
in ~n~ hands of such Sublessor, or the then Granter, at the time of such transfer or
c.onveyance in which Sublessee has interest shall be turned over to the Transferee or
Grantee, and any amount then due and payable to Sublessee by Sublessor, or by the then
Granter, under any provisions of this Sublease shall be paid to Sublessee, it being intended
hereby that the covenants and obligations con\,;;;;ed 1n this Sublease on the part of the
Sublessor to be kept and performed by it shall, subject as aforesaid, be binding on
Sublessor, its successors and assigns only during and in respect to their respective
successive periods of ownership.
46.

Extension of Time.

Notwithstanding any provision contained herein to the

contrary, wherever applicable, Sublessor may for good cause shown, and in its sole
discretion, allow additional time beyond the time or times specified herein to Sublessee,
in which to comply with, observe or perform any o! the terms, conditions and covenants
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contained herein.
47,

Quiet Enjoyment.

Sub lessor hereby covenants and agrees with Sublessee that

upon payment of said rent at the times and in the manner aforesaid and the observance
and performance of the covenants, terms and conditions hereof on the part Sublessee to

be observed and performed, Sublessee shall and may have, hold, possess and enjoy the

demised premises for· the term hereby demised, without hindrance or interruption by
Sublessor or any other person or persons lawfully claiming by, through or under it.
48,

Short Form Lease. This Sublease shall not be recorded by either Sublessor or

Sublessee, provided, that Sublessor may, at its discretion, permit Sublessee to record a
short-form counterpart of this Sublease, setting forth only the date of commencement
and the date of termination of this Sublease and describing the Premises.

49.

Waiver of Jury Trial and Comterclaims.

The parties hereto shall and they

hereby do waive trial by jury 1n any action, proceeding or counterclaim brought by either
of the parties hereto against the other on matters relating to the payment of rent in this
Sublease and matters relating to the proper use of the Premises.·
50.

Signs.

AH exterior signs, installed or painted, advertising the business or

activity conducted on the Premises, shall be restricted to the appurtenant equipment or
any improvements constructed by Sublessee and are subject to the approval of the
Sublessor. All signs installed or painted shall be done in good aesthetic taste and shall
strictly conform to the sign ordinance of Hawaii County.
51.

Non-Waiver. The waiver by Sublessor of any breach of any term, covenant or

condition herein contained, including the acceptance of rent, shall not be deemed to be a
waiver of the term, covenant or condition or any subsequent breach of the same or any
other term, covenant or cond.itjon herein cori.taiqed, and the exercise of one right or

',.·

remedy by Sublessor shall not impair Sublessor's right to any other remedy.

52.

Brokerage Commissions. Sublessee represents that Sublessee has dealt directly

with (and only with) the broker(s) identified in Item L of the above Basic Provisions and
Exhibits in connection with this· Sublease, and that no other broker negotiated this
Sublease or is entitled to any cominlssion in cc.nnection herewith.

Sublessee agrees to

indemnify Sublessor against, and hold Sublessor harmless from, all liabilities arising from
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the claims of any other broker based upon acts of Sublessee (including, without limitation,
attorneys' fees incurred by Sublessor in connection therewith).
IN WITNESS WHEREOF, the State of Hawaii, Sublessor, and Sublessee herein have
caused these presents to be executed this

.J2!:._

day of

F~,

~ both

effective on the day and year hereinabove set forth.

By
Its

By ~I-ts_ _ _ _ _ _ _ _ _ _ _ _ _ __
Sublessor
HONOKOHAU FUEL, INC.

Sub lessee

. ",.
'-,•
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STATE OF HAWAII

)

CITY AND COUNTY OF HONOLULU

)

SS:

On this 28th., day of ___M_•..;Y_ _ _ _ _ _ , 19!,:_, before
me appeared -'N"'O'-'RM"'A'"N'--G"'E""N"'TR:.:.Y:....._ _ _ _ _---":and - - - -

0

-

-

-

-

-

-

-

-

-

-

-

to me personally known, who, being by me duly sworn, did say that
he is
~x:att::e

the

:and--------

Vice President

respectively, of -----~G~E_N_TR_Y_-_P_A_C_I_F_I_C~,__L_TD_.____________,
a Hawaii corporation, and that the seal affixed to the foregoing
instrument is the corporate seal of said corporation, and that said
instrument was signed and sealed in behalf of said corporation by

t

authority of its Board of Directors, and the said

NORMAN GENTRY

M4 - - - - - - - - - - - - - - - - - - acknowledged said instrument to be the
free act and deed of said corporation.

Ci.rcul. c,
'

My Commission expires: 25 December 1986

·.· ",
·, ....

STATE OF HAWAII

y}~Afm

/I/

.

)

O~:;ft ' ) )
~a«,.<..:

COUNTI
On

me appeared

this ~ - day of

,&C-'-~-"'--"=='-"'='--'

19

9'/,

before

aiLfe
.~
~
·
;>'1Jwn,

to me personally
they are the

SS:

who, ~eing by me duly sworn, did say that

/::iJ,141,b,yt:

and

-

~,..,Ad,,,, ,;;-/4 ,J?

respec~ively, o ~

1

;a:

a Hawaii corporation, and that the seal affixed to the foregoing
instnunent is the corporate seal of said corporation, and that said
instrument was signed and sealed in behalf of said co!PJ'ration by
authority of its Board of Directors, and the said
and

-------------

f<:a,4, /4c7'.

acknowledged said instrument to be the

free act and deed of said corporation.

L.. s;.

My

commission expires: /Cl-;?'i"-J-'S:

.. "'l

·• ,•·

/

--->

.,i

STATE OF HAWAII

SS:
CITY AND COUNTY OF HONOLULU

On this.§:::_ day .of

~J)...~1=~~-=k,=:.....-------'

196~,

before me personally appeared

to me known to be the person_ described in and who executed the
foregoing instrument and acknowledged tilat
as

t,._.,_

executed the same

free act and deed,

~
\.. CS~,"· ..... .,,.
NOtaryPubllc, State .of Hawaii
,.

My

commission expires:

... ·"-l
'·,•·

q\1\0s

~
I

I

!

,_
I

!:

.,_

i

i -,

~;:. I

:. j

i.
1·:
h

!

~

l:

j

u11 not

.i
·.,,,-.;:.
,.

I.

.. ·-

.........

--

.

,.,

,.

REPAIR YARD
,ONOKOliAU BOAT HARBOR

,--:,

t It

'

"''. ·:· .

-·

Being a portion of Government Land of Kealakehe
Being also a portion of submerged land of Honokohau Boat
Harbor
Land situated at Kealakehe, North Kena, Island of Hawaii,
State of Hawaii,
Beginning at the northwest corner of the Repair Yard, on
the northwest side of Access Road, the coordinates of said
point of beginning referred to "HAWAII PLANE COORDINATE GRID
SYSTEM, ZONE 1• (Central Meridian 155° 30' oo.oo•i being
305,540.20 feet north and 319,530.41 feet east and running by
azimuths measured clockwise from Grid South of said Hawaii
Plane Coordinate Grid System, :one 1:
425.78 feet along on a curve to
the right with a radius of
485.00 feet;
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1.

307°

52'

:2.

333°

55'

233.09 feet along Access Road;

3'.

63°

55'

156.33 feet along the southeast
boundary of the Repair·
Yard;

4.

96°

03'

5.

6..

03'

40.,00 feet along a portion of
the Repair- Yard, walkway
and submerged land of the
boat harbor;

96°

03'

115.00 feet. along ~ubmerged land
of the boat harbor-;

186°

03'

545.09 feet along a portion of·
submerged land of the boat
. ,harbor and western boundar-v
:qt the Repair Yard to the •
point of. beginning and
containing an area of
177,860 square feet or4-. 08.3 acres.

7.

.

23 8. 34 feet· along the southern

boundary of the RepairYard;

EXHIBIT B

SUB LESSEE NAME:

Hono.

.tau Fuel Inc

I

EXHIBIT

et al
11

SPACE NO:

23
-----

C"

GENTRY KONA MARINA
PROJECTED ALLOCATION ESTIMATES FOR
SUBLESSEE'S PERCENTAGE LIABILITY OF REAL PROPERTY TAXES
AND ASSESSMENTS (ITEM J) AND COMMON AREA EXPENSES (ITEM K)
I. APPROXIMATE SQUARE FOOTAGE OF AREAS IN GENTRY KONA MARINA
(GKM):
"Class I", which is Improved, Enclosed Space
"Class II", which is Partially Improved,
Roofed Space
"Class III", which is Open Space

23,383 sf
14,556 sf
34,156 sf

Approximate total leasable sf in GKM
Approximate common area square feet

72,095 sf
102,145 sf

Approximate total area ~f of GKM

174,240 sf
========

II. COMPUTATION OF REAL PROPERTY TAXES AND ASSESSMENTS FOR
SUBLESSEE:

A.

Computation on land - sublessee's pro rata share of
taxes and assessments for land is computed as follows:
2 SQQ
sq. ft. (Sublessee• s space) :
72 095
sq.
ft. (Approximate total leaseable square feet in Gentry
Kana Marina) =
3 1 47 % (Sublessee's percentage of
liability for real property taxes and assessments on all
land in GKM)

B.

Computation on buildings and improvements - Sublessee 1 s
weighted pro rata share of taxes and assessments for
buildings and improvements is computed as follows:
Class I, Yhich is 23,383 sq.
to be Yeighted 6.7) x 6.7
(which is the weighted amount
Class I improvements)
Class II, Yhich is 14,556 sq.
is to be weighted 2.0) x 2.0
(which is the weighted amount
Class II improvementsY

ft.

(and is
156,666 sf

of
ft.

(and
29,112 sf

of

Total weighted amount of Class I and II
improvements
.

'-...

= 185,778 sf

?,SQQ sq. ft. of Class rtf
(Sublessee's
Premises x _n_a_, whicfi is
na
weight=...\"',~~-( Sublessee I s weighted space) na
( total weighted
space) =
na
% (Sublessee' s percentage of
liability for real property taxes and assessments.on all
buildings and improvements in GKM)
III. COMPUTATION OF COMMON AREA MAINTENANCE CHARGE FOR SUBLESSEE:
sublessee's weighted pro rata share of common area maintenance
charges is computed as folloYs:
class I, which is 23,383 sf {and is to be
weighted 6.7) x 6.7
Class II, which isl4 1 556 sf (and is to be
""eighted 2.0..) x 2.0
class III, which is 34,156 sf (and is to be
weighted 1.0) x 1.0
Total weighted amount of Class I,
III space

156,666 sf
29,112 sf
34,156 sf

II, and
=

219,934 sf

2500
sq. ft. of Class III (Sublessee' s Premises
x .L_Q__, which is Class II:I weighted =: 2,500
( Sllble~l"see I s weighted space)
2 19 93$1' ("t"o"t"a'"li'-"w-=e"'i-=g'"-hted
space) =
//7"
% (Sublessee 1 S percentage of liability
for common area maintenance charges)

EXHIBIT "2"

..:.;,. ,,.

'

CONSENT TO SUBLEASE
KNOii' ALL MEN BY THESE PRESENTS:
That the ST ATE OF HAWAIJ, Lessor in Harbor Lease No. H-82-4, does hereby
consent to the Sublease by CENTR Y-PACIFJC, LTD. o! a portion o! the premises demised

unde~ said Lease, to wh:

An area containing approximately

square fee1 to

N/A

Honokohau Fuel, Inc., dba Honokohau Gas & Oil Co., whose pdncipaJ place of business

and post office address is P.O. Box 2078, Kailua-Kona, HI 96745 ,
This Consent shall U) nehher. authorize nor be deemed

10

autnorize any

further or other sublease of said portion or any other portjon o:- portions o:f the premh,es
demised under said Lease; (2) no1 be deemed a waiver o:f any terms, covenants, provisions
or conditions in said Lease contained and on the part oi the Lessee to be observed or

performedi (.3) not be construed as a waiver by the STATE of any legal rights it may have
under or in connectiora with said Lease; (4) not be deemed to estop the ST ATE. from
pursuing any cause oi action it may have agains-. Lessee either legal or equitable.

This Consent ls further subject to the conditjon that tne STATE. ooes not
hereby incur any additional liability, either djrect or implied.

J~/J-(t-#

DATED: Honolulu, Hawaii,
APPROVED AS TO FORM:

~?Z~
N,¢8P>k
eput)' AttorneyI<.
General

STATE OF

13·

t~

A\\'AII

. /

~,,__/4)
ransporration

Director o~

APPROVED:
BOARD OF LAND AND NATURAL RESOURCES
By

---~c~n-•-i-rm-a-r,-a-n_c_li_,_e_m_b_e_r_ __

Approved by the Board
at its meetini; held:iJJ,

10 /12/84. J-8

EXHIBIT "3"

t .---

Suble&-' No. _..;G""KM=.-...:0'-'l"-'l=---

'

\

Space No. _ __e2ce3c__ _ _ __

GENTRY'S !«NA Ml\lUNA

THIS

crnFIFMl\T.[(N

made and agreed upon this

15th

day of

____F_e_b_r_u_a_r""'y"·-----' 19~, by and betwec..n Gentry-l?aci£ic, LTD., a

Hawaii COrp::>ration (here~ter referred to as "Sublessor") , and Honokohau Fuel, Inc
and Arthur l-1. Barnes and Steven Sawyer---(hereinafter referred to as "Sublessee 11 f}

'

..-'

WITNESS ETH

arrl

The Sublessor

Sublessee entered into a certain sublease dated

_ _ _ _.,_F-"e"'b"r'""u,.,a,.r'-'y'--'1~2"-'-'_ _ _ _ , 19 85

, covering certain Premises designated

as __s_,p'--a_c_e_2_3_ _ _ _ _ _ _ _ , which pranises are a portion of the Gentry
Kena Marina, said premises being rrore particularly described

in said sublease.

NON, THEP.EFO~, in conside....-a_tion of the foregoing, the parties

he..reto hereby mutually agree as follows:
l.

For the pw:pose of confi=ing the establislnrent of the
~

o:xmencetE11t date, as

by the provisions of Itan C of said sublease,

Sublessor and Sublessee hereby agree that:

a:

The date

February 15,

, 19~, is hereby

established as the CCmrencemant Date" of the tei:m of said
11

sublease.

.·",

.

2.

Sublessee hereby =!inns the. f~llowing:

a.

to the
b.

'l11at it has accepted possession of the Premises pursuant
teJ:ms of said Iease;

That the :i.mpr01(E!1"ents and space required to be .Eui:nished

by Sublessor according to said sublease have be<>..n caipleted;

'

c.

..

That Sublessor has fulfilled all of its duties of an

inducerrent nature;
d..

Tll.c!.t

said Sublease has net l:::ee.n m::x:li.fiedr altered or

arre.'1ded. e.'<cept as follows:

/;

e..

That there are no offsets o~ credits against rentals, nor

has any security deposit been paid except as provided by the
sublease tems;
f.
of

That said rentals ccmreru:e to accrue on the 15th

February
g.

That Sublessee

day

, 19.J!L.
~

no notice of a prior assigrurent, hypo-

thecation of pledge of re,rits of said sublease, and
h.

That said sublease is in full force and effect.

i.

That Sublessee is aware that a Certificate of O:cupancy

has been issued for said Premises effective __,n"/-'a'-------

j.
11

3.

That Sublessee has received _n~/_a___ keys to the

Prerni.ses 11 an ___.;;.:n'-/-"a_ _ _ _ _ _ _ _ __

This COnfinnation, and each and all of the provisions hereof,

shall inure to the benefit, or bind, as the case may require, the parties hereto
and their respective heirs, successors and assigns.

IN WITNESS WHEREOF, the parties hereto have e.'<eCUted this instrun-ent

on the day and year first above written.

GENI'RY-PACIFIC, LTD.
By:

' b ~
Sublessor

Sublessee

