JOSEPH RYAN, JR,,

Attorney At Law, LLLC.
41-430 Waikupanaha Street
Post Office Box 562
Waimanalo, Hawaii 96795
Phone/fax (808) 259 6870

December 9, 2020
Dear Chair Case and Members:

Re: LESSEES OBJECTION TO ITEM D-10 OF THE DECEMBER 11, 2020 AGENDA FOR
THE MEETING OF THE BOARD OF LAND AND NATURAL RESOURCES, TO WIT:
“Rescind Prior Action of December 12, 2014, D-32; Consent to Reinstatement and Extension of
Lease Term, and Setting of Rent for Extension of Lease Term, General Lease No. S-4298, Walter
and Ann Liew, Lessee; Waimanalo, Koolaupoko, Oahu, Tax Map Key: (1) 4-1-010:003 and
Settlement of Lawsuit, Liew v. State of Hawaii, Civ. No. 07-1-0644-04 (JHC).”

Since 2005, the Land Division has omitted material and relevant information from its
board submissions. Board members, especially the attorneys among you, have a need to
understand the complete and true facts and be given the opportunity to correct the record before
going further.

THE LEASE IS NOT VIOLATED BY HAVING MORE THAN TWO (2) HOUSES?

Today’s staff submittal tacitly admits that the Rosehill lease of 1970 (Exhibit “10”) is
the controlling document in this case. It appears the December 12, 2014, Agenda Item D-32,
fails in the interpretation of this fundamental document as it relates to the demand of “removal of
the 2" house from the property” and “combin[ing] the 3" and 4™ houses” and has resulted in
depriving the Liews of at least $140,000 in personal property value and subjected them to
additional expense all based on the mistake of fact.

The lease, at paragraph 29, refers to “DWELLING” and permits one primary “dwelling”
and an employee(s) “dwelling”. BLACK’S LAW DICTIONARY, 11" ed., primarily defines
“dwelling-house” as “The house or other structure in which one or more people live; a
residence or abode.”

Nowhere in the mass of documents I have reviewed has anyone alleged that
the structures identified as “2"? house” or “3'4 house” was used as a “abode”
or “residence”, hence the houses did not offend the lease.

Liews purchased the lease and the buildings, including the “2"¢ house” and “3™ house”
from the USDA. Both the purchase documents and the lease (Paragraph 10, “Repairs to
Improvements” Exhibit “10”) required Liew to keep the houses in “good order, condition and
repair”. The lease also liens the value of the houses. Neither the “2" house” nor the 3™ house
has been occupied during Liews possession of the leasehold. Factually, there was no issue or
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allegation of residential use of either structure during the inspection by Land Agents Patti
Miyashiro and Al Jodar in 2001. (See Exhibit “5”).

The Liew’s were well within the lease and their contractual rights to use the “2™ house”
as an office, showroom, perhaps even “roadside” sales, or merely used it to store fertilizer and
bonsai potting soil. The department over-reacted to the issue. However, if the Liews failed to
agree to the illegitimate order to remove the house, their lease would be extinguished.

The Liews consent has never been uncoerced or freely given. Ever since the department
issued its own Notice of Default in 2005, the Liews have always been under the looming threat
of losing their lease and all of their prior investment. This issue is further discussed below.

THE BOTTOM LINE:
ALL THE STRUCTURES REQUIRING PERMITS ARE PERMITTED.
THE NOV’S ARE CURED.

THE STATE DID NOT PAY A SINGLE PENNY.

STATEMENT OF FACTS THAT CANNOT BE REASONABLY CONTROVERTED

1. July 12, 1995: DLNR Land Agent Cecil Santos did a “joint visit” with the USDA to GL
S-4298 and “[t]he purpose of the visit was to identify lease violation and corrective action that
would be acceptable to the State.” (Exhibit “1”). The lease violations “identified” included
“buildings on the property [were] constructed without building permits” and were identified as
“the warehouse, two greenhouses and one house”. Other violations related to wooden pallets,
existing dirt piles and “old vans” and debris.

The letter also implies the Rural Economic and Community Development (RECD), a
division of the USDA, will take responsibility for the violations and “assume[s the . . . RECD]
will convey the leasehold interest to another party without leasehold violations when the
corrective actions [for the listed violations] are completed. (Exhibit “1”).

2. July 20, 1995: Land Agent Cecil Santos required the USDA to cure the lack of building
permits “within sixty (60) days.” (Exhibit “2”).

3. July 25, 1995: Responding to DLNR Land Agent Santos, the USDA stated “We may
have difficulty obtaining “after the fact” building permits within the sixty (60) day time frame to
cure the [lack of building permits] fourth violation” while assigning responsibility to correct
certain violations to Mr. Steven S. Saiki (the lessee in default) and Mr. Richard Lee. (Exhibit
“3”).
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4. April 21, 1997: DLNR Chairman Michael D. Wilson wrote to the USDA regarding an
extension of time for a new Notice of Default regarding a “violation of the Assignment Provision
of General Lease No. S-4298.” The violating lessee, Steven S. Saiki, was still in possession of
the property and the building permit violations were ignored. (Exhibit “4”).

5. 1998 and 1999: Walter and Ann Liew purchased the lease from the USDA and the
BLNR approved the assignment of lease on May 20, 1999. No notice of lease violations or lack
of building permits was given to Liew. Liew’s subsequent USDA loan documents required
Liew’s to keep the buildings in good condition as the unpermitted buildings were the collateral
for the loan.

6. February 8, 2001: DLNR Land Agents Patti E. Miyashiro and Al Jodar conducted a
physical inspection of the property and wrote: “We have noted that the lease area is being
maintained in a satisfactory condition.” (Exhibit”5”). There was no mention of the documented
lack of building permits or of the residential use of the 2" and/or 3™ structures: aka “houses”.

7. April 9, 2003, the Liews took out a $200,000 mortgage on their Waialae Iki house to fund
additional cleanup and improvements on the subject lease. That money was additional to a
$35,000 note with USDA in February of 2002.

1998 to April 18, 2004: Walter Liew paid out the following:
a. Two (2) rental excavators with operators $14,000.00
b. forty-three (43) semitruck loads of “garbage, trash,

debris, and scrap metal at about $700 per load.

Including 16 wrecked and abandoned automobiles

4 large trucks, and 3 “Tropical Trolleys” $30,100.00

c. Building replacement (house #3) $140,000.00
d. Floor replacement (house #1) $25,000.00
Total $209,100.00

8. April 19, 2004: The City and County of Honolulu issued a Notice of Violation (NOV) to
the Department of Land and Natural Resources and to Walter and Ann Liew. (See Exhibit
“7). The NOV states “There are greenhouses, workshops, an office building, three dwelling
units, a bonsai studio, and a six feet (sic) chainlink fence on the property that were constructed
without building permits.” A second NOV stopped Liew from conducting his bonsai business
and prohibited him from filing for a Conditional Use Permit until all the NOV violations were
cleared.

0. April 27,2005: DLNR issued a Notice of Default holding Liew solely responsible for the
unpermitted buildings and other violations of lease.
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10.  April 26, 2005 to today: To correct the NOV ISSUED TO THE DLNR and to the Liews,
the Liew’s have spent the following:

€. Architect fees 27,354.50
f. Building Permit (double fee penalty) 25,000.00
g. Required Electric Permit upgrades 15,000.00
h. Building moving/removing costs (combine 2/3/4) 55,000.00
1. Contractor JIT W. Wong 48,100.00

Total $170,454.50

11.  April 19, 2004 to date: The Liews 2004 IRS taxes reported their gross farm income as
$149,300.00 and net income as $25,127.00. (Exhibit “6”). The NOV which stopped the Liews
from conducting business activities on agricultural land (NOV No. 2004/NOV-04-143) was
cured on March 17, 2005. (Exhibit “7”). The Liews submitted a CUP application to the DLNR
to re-start their bonsai business and were denied by the DLNR. The resulting lost income of an
estimated net income of $376,905.00.

12. March 12, 2019: The Liews were stopped in traffic on Pali Hwy when their vehicle was
struck from behind. Mr. Liew’s treatment for his injuries exceeded the PIP insurance and he has
been paying for treatment out of his own pocket. Mrs. Liew’s injuries are also serious and
debilitating.

13. To date: The state has not spent a single penny in cleaning up the mess created while the
property was leased to Steve Saiki and S&S Plants and the USDA. Further, the Land Division
appears to have either given deference to the USDA’s inability to cure the DPP violations or is
complicit in concealing from the Liew known violations.

The Liews, on the other hand, are into the property by at least $380,000 in clean up and
building code violation correction and suffered loss of business income in the minimum of
another $375,000 . They have spent mortgage money and a HELOC as well as their liquid assets
on the initial cleanup and have extended themselves to finance the repair of DLNR’s negligence.
In return they have been met with no less than three eviction attempts or cancelations of lease
and an extortionate rent increase in lieu of eviction and loss of investment.

REBUTTAL TO STAFF SUBMITTAL “REMARKS”

The DLNR denial of responsibility has always cast the Liews in a false light. The
division, even in today’s (December 11, 2020) submission, refers to its knowledge as merely
“alleged” that when sold to the Liews “the structures were not in compliance with City and
County of Honolulu (City and County) ordinances and that the State failed to disclose the
problems with the structures to the Lessee”. When the documents that admit the state failed to
inform the Liews of the known lease violations when assigning the lease to the Liews are present
in the land division files, it constitutes an indisputable fact and not a mere allegation.
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The Liews are committed to following the law, rules, and the lease covenants.

The department concealed or aided in the concealment of material facts in 1998 and 1999
(See also Exhibit “5”) and intentionally and knowingly denied responsibility in 2005, 2007,
2012, and 2014, and stills denies any responsibility for knowingly allowing unpermitted and
illegal buildings to be sold to the Liews.

THERE HAS NEVER BEEN A FAIR MEETING OF THE MINDS

There has never been a fair settlement negotiation of the Liews complaint. Every
negotiation relied on the Liews fear of losing their prior investment in the property and was
always conducted under fear of eviction. It is unconscionable that the DLNR can escape all
liability for LUO violations that were present before Liews’ purchased the lease and the DLNR
is unjustly enriched by the correction of the violations without compensating the Liews even one
dollar for their costs.

The 2014 negotiations also failed because of the unrecorded DOA irrigation pipeline
easement which prevented the combining of buildings #3 and #4. New plans had to be drawn
and filed with additional “double fee penalty” imposed by the city resulting in additional delay.

The Liews faced an unconscionable dilemma on December 12, 2014. They were under
extreme duress in that their lease was already cancelled and if they did not agree to pay for the
appraisal costs (that set reasonable rent at $10,200 pursuant to HRS § 171-17(d)), abandon the
rent arbitration, and pay rent at $22,800 per year, in addition to correcting any remaining city
LUO violations at their cost, they would forfeit tens of thousands of dollars in financial
investment and incalculable hours of their labor.

NEW PROPOSED SETTLEMENT

It is my opinion that the members have only this opportunity to resolve the issues
surrounding the Liews without extended litigation.

The Liews propose:

1. The DLNR sign off on the CUP application electronically submitted to Land
Agent Cheung on October 27, 2020. The department shall also approve a Windward Soil and
Water Conservation District Plan scheduled to be prepared by the NRCS in January of 2021 (if
that plan is ready for approval before this lease is transferred to the DOA). Approve the septic
installation for which prior board approval (2012) has been effectively revoked by land division
in May of 2020.
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2. Accept the 2013 arbitrated appraisal pursuant to HRS 171-17(d) and set the rent
accordingly giving Liews credit for overpayment as promised by Land Division Administrator
Russell Y. Tsuji by letter dated February 8, 2013!. (Exhibit “8).

3. Declare all remaining issues as being in “substantial compliance” and use the
department’s best efforts to correct the portrayal of the Liews as bad tenants and thereby cause or
assist the transfer of the lease to the Department of Agriculture where a new “clean” lease shall
be executed.

THANK YOU FOR THE OPPORTUNITY TO TESTIFY in this matter. I am available
to answer your questions.

Sincerely,

Joseph Ryan, Jr.
Attorney for Lessees

! ' With Board approval a “Second Extension of General Lease No. S-4398” was executed on April 1%, 2013
extending the time for arbitration of lease rent “up to and including September 13, 2013”. Arbitration Panel Chair,
George Hao concluded and submitted his final and binding appraisal by letter dated July 15, 2013. Land Division
Administrator Russell Tsuji “accepted and approved” the arbitrated appraisal value of $10,200 on October 1, 2013.
No explanation of the delay between July 15 and October 1 has ever been offered or discovered to explain why the
arbitration acceptance exceeded the September 13 time extension.
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Tuly 13, 1995

Mr. Cecil B. Santos, Oahu District Land Agent

State of Hawaii, Department of Land and Natural Resource
Division of Land Management

1151 Punchbowl Street, Rm. 220

Honolulu HI 96813

Dear Mr. Santos:
Re: General Lease No. S-4298, 41-909 Mahailua Street, Waimanalo

We are confirming owur observations and agreement from our joint visit to the subject property
on July 12, 1995, The purpose of this visit was to identify lease violations and corrective
actions which would be acceptable to the State. The lease violations and corrective actions
noted below were the only ones brought to our attention. ‘We assume the Rural Economic and
Community Development (RECD) will convey the leasehold interest to another party without
leasehold violations when the corrective actions below are completed.

The four violations identified were:

1. There are buildings on the property constructed without building permits.
We agreed to look into obtaining building permits for all major structures on the
property that were constructed without permits. We will make application if we are
allowed to do so. All of these structures were in place before the lease was assigned to
the U. S. Government. The three structures identified were the warchouse, two
greenhouses and one house.

2. Wooden pallets stacked below the large greenhouse must be removed.

3. Move existing dirt piles located in the cut area against the cut to minimize the angle of
the cut.

4. Two old vans and debris around vans must be removed.




M. Cecil B. Santos, Oah?@gtnct Land Agent
General Lease No. $-4298, 41-909 Mahailua Street, Waimanalo
July 13, 1995 ‘

Page 2

We were made aware of an easement located on the upper road for a drainage line and
irrigation water line. The exact location and description of the easement has not been
incorporated in any map or the lease at this time.

You may call me at 541-2588 if there are any comments or questions.

Sincerely,

1)
,z{/fma:&i K @M
DONALD K. OKIMOTO
Loan Resolution Specialist

ce: Acting State Director, RECD, Attn: Acting Farmer Programm Chief, Hilo, HI
Lawrence Hom, Office of General Counsel (OGC), San Francisco, CA

An Egual Opporunity Emplover.
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Ref: LM:CEC

Mr. Donald K. Okimoto

Loan Resolution Task Force

United States Department of
Agriculture

P.O. Box 502224

Honolulu, Hawaii 96850

Dear Mr. Okimoto:
SUBJECT: Outstanding Lease Requirements, General Lease No.

5-4298, S8 & S Plants Inc., Waimanalo, Oahu, TMK:
- 4-1-10:03

Pursuant to our inspection of the leasehold on July 12, 1995
along with yourself, we came across four (4) violations of the
lease terms.

The first violation was the piling up of old unusable skiffs
that was accumulated over a period. These skiffs are now waste
debris and need to be removed from the leasehold.

The second violation was the Jjunking of old trucks and
equipment at the site that I pointed out to you. This is not the
storing of equipment but the storage of derelict vehicles, junk and
debris. Please remove all of these derelict equipment and debris
from the leasehold. :

The third deficiency was a violation of Item No. 6 of General
Lease No. S-4298, waste and unlawful, improper or offengive use of
the premises. This is the hauling away of dirt from the leasehold.
Please stop this operation and move the excavated dirt pile back up
against the ground level where the dirt was being excavated from.

The fourth deficiency was that the warehouse and the shade
house were built without government building permits. Please
acquire after-the-fact building permits within sixty (60) days.




Mr. Donald K. Okimoto
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Please have the first, second, and third items done within
thirty (30) days of the date of this letter. Should you have any
questions, please call us at 587-0433.

Yours trulwy,
P

;’g tc1r shNTos

Oahu District Land Agent

cc: Mr. C. Matsumoto
Mr. M. Nekoba
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Agriculture Task Force {808) 541-2588 (Fax) 541-3694

July 25, 1995

Mr. Cecil B. Santos, Oahu District Land Agent

State of Hawaii, Department of Land and Natural Resources
Division of Land Management

1151 Punchbowl Street, Rm. 220

Honolulu HI 96813

Bear Mr. Santos:
Re: General Lease No 5-4298

We are in receipt of your letter dated July 20, 1995, regarding subject lease. Mr. Steven S. Saiki has
been instructed to remove the items mentioned in the first and second lease violations. Mr. Richard
Lee will work with your department to cure the third violation. We may have difficulty obtaining
“after the fact” building permits within the sixty (60) day time frame allowed to cure the fourth
violation. According to Mr. Harry Hayase of the City and County of Honolulu, Building
Department, detailed drawings and specifications are required to be included with the application for
building permits. Also, the drawings must be approved by a structural engineer and meet today’s
building codes. Therefore, we are requesting additional time to determine the cost of completing
these requirements.

Please check your files for copies of construction plans for all structures on the property. It will
greatly assist us in determining building codes and the materials used in the construction of these
buildings.

You may call me at 541-2588 should you have anv questions.

Sincerely,

. A
/o , .
DONALD K. OKIMOTO
Loan Resolution Specialist

ce: State Director, RECD, Hilo, HI
Lawrence Hom, Office of General Counsel (OGC), San Francisco, CA

An Egual Opportunity Employer.
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BENJAMIN J. CAYETANQ
GOVERNQR OF HAWAI

MICHAEL D, WILSON
CHAIRPERSON
SO0ARD OF LAND AND NATURAL RESQURGES

DEPUTY

STATE -‘ HAWA“ GILBERT S. COLOMA-AGARAN

DEPARTMENT OF LAND AND NATURAL RESOURCES AQUACULTURE DEVELGPMENT
P.0. BOX 621 PROGRAM
AQUATIC RESQURCES
HONOLULU, HAWAIL 96803 BOATING AND OCEAN RECREATION
CONSERVATION AND
7 RESOURCES ENFORCEMENT
APR Z | |997 CONVEYANCES
FORESTRY AND WILDUFE
Ref:LD:CBS HISTGRIC PRESERVATICN
LAND DIVISION
STATE PARKS
M-r- Dona il d K Ok7 mo to WATER RESOURCE MANAGEMENT

Agriculture Credit Specialist
Farm Service Agency, USDA

P. O. Box 50065

Honolulu, Hawaiil 96850

Dear Mr. Okimoto:

Subject: Third Extension, Notice of Default, General
Leage No. 5-4288, Waimanalo, Oahu, TMK: 4-1-10:03

Per your regquest made over the telephone on April 15, 1997,
you have requested another extension to the Notice of Default
served on the Farm Service Agency, USDA on COctober 15, 13996. The
cure period was sixty days. The Default was for the violation of
the Assignment Provision of General Lease No. $-4298.

Mr. Steve Sailki who was the former lessee still occupied the
leasehold and during this occupation two illegal cockfights were
held on this gite. &t the second event within the leasehold on
April 27, 1996 four adults were arrested on First Degree Gambling
charges and over 35100,000.00 were recovered from the arrest.

On November 25, 1996, vyou served Mr. Steven S. Saiki with a
"Demand to Vacate Property” with a thirty (30) days pericd to
vacate the leasehold. On Novewmber 22, 19%6 you requested an
extension of our Neptice of Default for sixty (60) days which we
provided until February 12, 19%7. On February 7, 1957 you
requestad another extension which we provided up until April 14,
L1389 P,

L

Per telephone conversation with Cecil Santos of the Ozhu
Land District on April 15, 1997, vyou informed him that you now
have turned over the paperwork and reguest for eviction to the
Federal Attorney CGeneral’s Office here in Honolulu on about April
13, 1397 and now request another extension.

Please understand that we will provide ancther extension for
sixty (60} days but after that we will go to the Land Board to
request cancellation if the former Lessee is still on the
leasehold.




e

Mr. Donald X. Okimoto
Farm Service Agency, USDA
Page 2

We are extending the cure period on our Notice of Default
dated October 11, 193¢, another sixty (60) days from April 14,
1997 until June 14, 1997,

Should you have any gquestions, you may call Cecil Santos of
the Ozhu T.and District at 587-0433.

HAWAII :Earth’'s Best!

Aloha,

AR A
MICHAEL D. WILSON

Cis Mr. C. Matsumoto
Mr. M. Nekoba &é?g\
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AQUACLQLJRE DEVELOPMENT
PROGRAM
AQUATIC RESOURCES
BOATING AND GCEAN RECREATION
CONSERVATION AND
RESOURCES ENFORCEMENT
CONVEYANCES

STATE OF HAWA!{ FORESTRY AND WILDLIFE
DEPARTMENT OF LAND AND NATURAL RESOURCES R
STATE PARKS
LAND DI\HSION WATER RESCURCE MANAGEMENT
F.O. BOX 621

HOMNOLULY, BAWALN 26809

February 12, 2001

Mr. & Mrs. Walter Liew
41-909 Mahaiula Street
Waimanalo, Hawaii 96795

Dear Mr. & Mrs. Liew:

Subject: General Lease No. 5-4298, Lot 20, Waimanalo Agricultural Subdivision,
Waimanalo, Koolaupoko, OQahu, Tax Map Key: 4-1-10:3

Thank vou for meeting with Al Jodar and myself ou Thursday, February 8, 2001 at the subject
site for our annual site inspection. We have noted that the lease area is being maintained in satisfactory

condition.

However, while on our walk around the property, we noticed a fallen structure, which you
explained was due to termites. For your safety and since your lease states that the lessee shall keep the
demised premises and improvements in a strictly clean, sanitary, and order condition, please remove
the fallen structure within 45 days from the date of this letter. Please contact this office when the
structure has been completely removed, so that we may conduct a follow-up visit.

Algo during our visit you asked how the rent was determined for your lease, specifically how
much you are paying for the land beyond the stream which you are unable to access at this time. As
we explained, you are welcomed and encouraged to review you lease file in our office. If after
reviewing the file you still have questions regarding the rental determination, you may make an
appointment to discuss this matter with one of our staff appraisers.

Should you have any questions, please feel free to call me at 587-0410 or Al Jodar at .

587-0424.
Very truly yours,
e, E i
atti E. Miyashiro
Land Agent
c: Land Board Member

Central Files
District Files

Y
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. . OMB No. 1545-0074
%‘fflﬁ%’kﬁ F Profit or Loss From Farming 200 4
Ee s — > Attach to Form 1040, Form 10841, Ferm 1065, or Form 1065-B.
Il Resenub serdce (564 P See Instructions for Schedule F (Form 1040). ’33332:’;"&0
Name aof proprietor Social security number {SSN)
DRAGON GARDEN 576-94-6754
A Principal product. Describe in one or two words your principal crop or activity for the current tax year. B Entercode from Part [V
BONSAI PLANTS 111400

D Employer ID number (EIN), if any

C Accounting method: {1} Cash (2} L1 Accrual
E  Did you "materially participate” in the aperation of this business during 2004? If "No " see page F-2 for limit on passive losses. ves [l No

Farm Income - Cash Method. Complete Parts | and Il (Accrual method taxpayers complele Parts 1 and lIf, and line 11 of Part 1)

Do not include sales of Hvestock held for draft, breeding, sport, or dairy purposes; report these sales on Form 4797,
Sales of livestock and other items you bought for resale 1

Cost or other basis of livestock and cther items reported on line 1 2

]

2 R,
U N 2 ITOIT I8 T e e e e e et e e e oot a et ba e bt aar s bbr e s enanenns ]
4

| Sales of livestack,produce, grains, &nd other produets YOU IBISEE o oo e 4 | (149300,
Ga Total cooperativa distributions (Forrn(s) 1088-PATR) ... Ba ofi Taxahle amount ‘\ /
6a Agricultural program payments (see page F-2) ... Ga BB Taxabie amount
7 Gommodity Credit Corporation {CCC) loans (see page F-3):
a  CCC loans reported under election
b CCGleansforfeited . ... . . . ...

8  Cropinsuranca procseds and certam disaster payments (see page F-3):

| 7o | | 7c Taxable amount

a  Amount received in 2004 8a | | 8h Taxable amoeunt | 8h
¢ Ifeloction to defar to 2005 is attached, check here ™ [ 1 8d Amount deferred frem 2003 ... 8d
8 Custom NITE {MECHINE WOTK) IMCOIMIB et e ee e e e e e et es e et e e e e e e sr e e aaeeesenssnmanes 9

10 Otherincome, including Federal and state gasoline or fuel tax credit or refund (see page F-3)
11 Gross income. Add amounts in the right column for lines 3 through 19, H accruat method taxpayer, enter
E e AT L T S > |11 1493200.

Farm Expenses - Cash and Accrual Method. Do not include personal or living expenses such as taxes, insurance,
repairs, efc., on your home.

12 Carand truck expenses {see page F-4 - aise attach 25 Pension and profit-sharing
FOMMASE2) e 12 1769. BANS oo
13 ChEmICAS .o 13 26 Rent orlease {see page F-5); :
14 Conservation expenses (see page F-4) _____________________ 14 a Vehicles, machinery, and equipment | 26a
15 Gustom hire {machine work) ... 15 b Cther (land, animals, etc.) . 26h 13200.
16 Depreciation and section. 179 27 Repairs and mafntenance ... 27
expense deduction not claimed 28 Seeds and plants purchased ... 28
glsewhere (see page F-4) . 16 2% Storage and warehousing ... 129
17  Employee benefit programs 30 Supplies purchased ... 30
ofterthanonline25 ... ] B1 TaXeS 31
18  Feedpurchased .. . e 32 Utilties | ... 32

33 Veterinary, breeding, and medicine 33
34 Other expenses (specify):

19 Ferilizersand lime..............cocoo i
20  Freight and trucking

21 Gasoline, fusl, and oil 2 SEE STATEMENT 2 34a 74094,
22 Insurance (cther than heaith) 3520. 1 34
23  Interest: 5 34c
2 Mortgage {paid to banis, etc.) .. 31590.F ¢ 344
L 0 T T——— g 34e
24  Labor hired (less employment credits) ... i 34i

7e <)
85 Total expenses. Add lines 12 thiouan 341 ... R, > |35 124173, )

36" Net farm profit or (Ioss). Subtract lina 35 from line 1. If a profit, enter cn Form 1040, line 18, and alsc on
Schedule SE, line 1. If a loss, you must go on to ine 37 (estates, trusts, and partnersths see page F-6) 36 25 7.

37 If you have a foss, you must check the box that describes your investment in this activity (see page F-6). } a7z L Allinvestment is at risk,

e [iyou checked 37a, enter the loss on Form 1040, line 18, and also cn Schedule SE, ling 1. ; : .
® I you checked 37b, you mus!attach Form 6188, 37b [__] Some investment is not at risk.

LHA  For Paperwork Reduction Act Notice, see Form 1040 instructions. * Schedule F (Form 1040) 2004

422001
11-03-04
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DEPARTMENT OF PLANNING AND PERMITTING

CITY ANDCOUNTY OFHONOLULU

650 SOUTH KING STREET, 7TH FLOOR « HONQLULL, HAWAIL 36813
PHONE: (808) 768-8000 « FAX: (808) 768-6041
DEPT. WEB SITE: www. honoluludpp.org « CiTY WER SITE- www honoluiu.gov

KIRK CALDWELL
MAYDR

KATHY K. SOKUGAWA
ACTING DIRECTOR

TIMOTHY F. T_ HIU
DEPUTY DIRECTOR

EUGENE H. TAKAHASHI
DEPUTY DIRECTOR

(C1)
October 1, 2020

Joseph Ryan, Jr., Esq.
Attorney at Law, LLLC
41-430 Waikupanaha Street
Paost Office Box 562
Waimanaio, Hawaii 96795

Dear Mr. Ryan:

Thank you for your letter dated September 11, 2020, requesting investigation
and relief for Mr. Walter Liew of 41-909 Mahailua Street in Waimanalo.

On April 18, 2004, the Dapartment of Planning and Permitting (DPP) issued
Notice of Violation (NOV) Nos. 2004/NOV-04-141 and 2004/NOV-04-143 1o the fee
owner, the State Department of Land and Natural Resources (DLNR), and to the
lessees, Walter and Ann Liew.

NOV No. 2004/NOV-04-141 was issued for greenhcuses, workshops, an office
building, three dwelling units, a bonsai studio, and a six-foot chain link fence on the
property that were constructed without building permits. On August 8, 2018, the NOV
was corrected when an inspection revealed the workshops, office building and one
dwelling was demolished; Building Permit Nos. 718954, 768318, and 754105 were
obtained for the bonsai studio, farm dwelling, and the fence; and Act 203 was amended
by the State Legislature to exempt agricultural buildings from County permit
requirements, thus the greenhouses did not require permits.

NOV No. 2004/NOV-04-143 was issued for agribusiness activities being
conducted on this AG-1 Agricultural zoned property without a Conditional Use Permit,
The activities included the growing of bonsai, water lilies, and orchids for sale 1o stores
and private buyers, as well as charging for a viewing area of the plants. Also,
instructional classes about the cultivation and care of bonsai were being conducted by
the Liews and the University of Hawaii's Horticulture Department.




Joseph Ryan, Jr., Esq.
October 1, 2020
Page 2

On March 17, 2005, an inspection revealed the activities ceased and the NOV
was corrected.

The DPP considers these matters closed. Any dispute between the Liews, the
DLNR, and the United States Department of Agriculture is a civil matter between these
parties.

Should you have any questions, please contact Catherine Weinhardt, Chief of
our Residential Code Enforcement Branch, at 768-8161.

Very truly yours,

CustomerS&rvice Division
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NELL. ABERCROMBIE

WJLLi,LM J. AILA, TR

COERNOR OF HAW AL

Mr. & Mrs. Walter Liew Ref No.: 120d-07]
41-909 Mahailua Street
Waimanalo, Hawai 96795

Dear Mr. & Mrs, Liew:

Subject:

We are i receipt of your :
2012, In your respanse letter you
for the period commencing Febra
Ma], for arbitration purposss.
process involves the following:

er Letter dated July 16
rent of $21,800 per annum
selecled Andrew Rothstein,
Statutes, the arbitration

"...should the las Lle amm
- appoint the lessee's own appralber who to with the board's eppraiser shall appoint a
/ third appraiser and the fair marke! renial shall he determined by arbitration as provided in

Chapter 658A. The lessee shall pay for the iessee’s own appraiser, the board shall pay for i

the lessee may

its appraiser, and the cost of the third appraiser shall be borme equally by the lessee and
the board  Any language in present leases to the contia
of this subsection, when possible and notwithstandin
shall apply to leases with original lease rental recpenin
July 1, 19%6."

notwithsianding, the provisions

//\

Y
g the six-month noiice required,
ng dates effective before and after

Furthermore, according to §171-17(g), "Whenever more than one appraiser is appoinied each

shall prepare and submit an independent appraisel.” All appraisal reports shall be available for study by
the puch.

Please have Mr. Rothstein contact Craig Leong, M’PI of Apprai
the arbitration process according to the Ground
paying for the cost of your own appraiser and
complete his appraisal report and provide it
of November 28, 2012,

sal Hawail Inc. to proceed with

e amended. Please understand that veu will be
half the cost of a third appraiser. Mz, Rothstein rmust
to Mr. Leong within 45 days of Mr. Rothstein’s appointment

Additionally, under the terms of the Lease, 25 amended, vou are required to pay the new

appraised rent pending the outcome of the tent arbitration process. Our records show vou paid rent for
the period of February 12, 2012 through February 11, 2013 at the old rate of §15. 000 per vear. We will

Al his

- =



Mr. & Mrs. Walter Liew
February 8, 2013
Page Two

detzrimined and, ixﬂeceﬂ any adgustment
th ere 1s outstanding 2 balance of approximately £X
$6,800 in annual renf for 2012 thru 2013 and another $6.800 for 2013 thru 2014 for an aggregate of
approximately $13,60C to remain in good standing on vour acecunt.

et
e
R

te the annual rent will be made &t that time. According]

If you have anv questions regard
{808) 587-0417

COTIACT our Appraisat Section at

T YTY
REVIGRE

Adminisiratc

=l

) T Andrew H Roi
Gahu Distrie: Branch
Ceniral Files

iein, MAIT
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ALU SERVICES LLC

P.O. Box 545 « Kailua, HI 96734

Ph: (808) 261-1174 CO PY

Fax; (808) 664-0034

Invoice #8251

Date: April 29, 2019

Client: Eastside Masonry

Attention: Kaui

Job Location: Bonsai Farms, Waimanalo, Hl

I HEREBY AUTHORIZE THE FOLLOWING SERVICES:

- 4/25/19 - (1) Load concrete hauled to PVT = $800.00
Note: This load was dumped at PVT under Eastside Masonry

Total = $800.00 __,X“ vz MT
B 0, v D Def
ax = $37.69 :
Total Due = $837.69 \ /4
=AY/ A
QYL

This work is fully covered by property damage, public liability and compensation insurance for the complete protection of our clients

and release. ALU Services will not be held liabie for damage to property not visible where not specifically mentioned herein,
especialfy underground nstallations.

Authorized signature

Client signature

Billing Information: Make checks payable to ALU Services LLC P




EXHIBIT 10



goscecl

e 2, 10y
[FERIE RS- =S

CG.L.
Rev. 4/5/66

STATEZ OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

GENERAL LEASE NO. 5-4298

THIS INDENTURE OF LZASE, made this 12th  day of

March , 1970 |, by and between the STATE OF HAWAII,

hereinafter referred to as the "LESSOR", by its Board of Land

and Natural Resources, called the "BOARD", and

AMBROSE J. ROSEHILL and FREDERICK J. TITCOMB

business .
whose restdense and post office address is _806 City Bank

Building, Honolulu, Hawaii 96813

hereinafter referred to as the "LESSEE";
WITNZSSETH:

THAT, the Lessor for and in consideration of the
rent to be paid and of the terms; covenants and conditions herein
contained, all on the part cf the Lessee to be kept, observed
and performed, does hereby demise and lease unto the Lessee, and

the Lessee does hereby lease and hire from the Lessor the prem-—
ises known as _Tot 20, Waimanalo Agriculinral Sihdivision
Waimanalo, Koolaupoko, Oahu, Hawgdi ’

more particularly described in Zxhibit "A"™ and shown on the map

marked ZExhibit "B", hereto attached and made parts hereof.

TO HAVE AND TO HOLD the demised premises unto the Les-

see for the term of _twenty (20) years, commencing on the
12th day of March , 18 7C , up to and including
the 11lth day of March , _1990 , unless sooner

terminated as hereinafter provided, the Lessor reserving and
the Lessee yielding and paying to the Lessor at the Ofifice of
the Department of Land and Natural Resources, Honolulu, OQahu,

State of Hawaii, 2 net annual rental as provided hereinbelow,

EXHIBIT 4




payable in advance, but not more than one year in advance, with-

out notice or demand, in annual installments on
the 12th day of March of each and every yearx
during said term as follows:
term of
A. For the E£Fest twenty {20) years, the sum
of THREE THOUSAND SIX HUNDRED AND NO/100 DOLLARS
(s 3,600.00 } per annum.

reopened and ¥gdetermined at the expiration of the

yvear{s) of said term. The rental

for any ensuing rent3] period shall be the rental for the imme-
diately preceding rental riod or the fair market rental at the
time of reopening, whichevex™\ is higher. The fair market rental
shall be determined by an apprakser whose services shall have
been contracted for by the Lessor; grovided that should the Les-
see fail to agree to such fair market ntal, Lessee may appoint
its own appraiser who, together with the Dmgsor's appraiser,
shall promptly appoint a third appraiser and e fair market
rental shall be determined by arbitration as provided by Section
658-1, Hawaili Revised Statutes. The Lessee shall pa\for the
sexvices of its own appraiser and the cost for the servi of
the third appraiser shall be borne equally by the Lessor an

ressees

RESERVING UNTQO THE LESSOR THE FOLLOWING:

1. Minerals and waters. (a) All minerals as herein-

after defined, in, on or under the demised premises and the
right, on its own behalf or through persons authorized by it,
to prospect for, mine and remove such minerals and to occupy
and use so nuch of the surface of the ground as may be required
for all purposes reasonably extending to the mining and removal

of such minerals by any means whatsocever, including strip mining.

-



“Minerals”, as used herein, shall mean any or all oil, gas, coal,
phosphate, sodium, sulfur, iron, titanium, gold, silver, bauxite,
bauxitic clay, diaspore, boehmite, laterite, gibbsite, alumina,
all ores of aluminum and, without limitation thereon, all other
mineral substances and ore deposits, whether solid, gaseous or
liquid, in, on or under the land; provided, that “minerals" shall
not include sand, gravel, rock or other material suitable for
use and when used in road construction in furtherance of the
Lessee's permitted activities on the demised premises and not
for sale to others. (b) All surface and ground waters appurte—
nant to the demised land and the right on its own behalf or
through persons authorized by it, to capture, divert or impound
the same and to occupy and use so much of the demised premises

as may be required in the exercise of this right reserved:; pro-

. vided, however, that as a condition precedent to the exercise by

the Lessor of the rights reserved in this paragraph just compen-
sation shall be paid to the Lessee for any of Lessee's improve-
ments taken.

2. Prehistoric and histori¢ remains. All prehistoric

and historic remains found on said demised premises.




_— N Ag.-Pas.-Res.

2. Withdrawal. The right tc withdraw the demised
land, or any portion thereof, at any time during the term of
this lease upon the giving of reasonable notice by the Board
and without compensaticn, except as provided herein, for public
uses or purposes, including residential, commercial, industrial
or resort developments, for constructing new roads or extensions,
or changes in line or grade of existing roads, for rights of way
and easements of all kinds, and shall be subject to the right of
the Board to remove soil, rock or gravel as may be necessary for
the construction of roads and rights of way within or without the
demised premises; provided, that upon such withdrawal, or upon
such taking which causes any portion of the land originally de-
mised to become unusable for the specific use or uses for which
it was demised, the rent shall be reduced in proportion to the
value of the land withdrawn or made unusable, and if any perma-
nent improvement constructed upon the land by the Lessee is
destroyed or made unusable in the process of such withdrawal or
taking, the proportionate value thereof shall be paid based

upon the unexpired term of the lease; provided, further, that

no such withdrawal or taking shall be had as to those portions
of the land which are then under cultivation with crops until
the crops are harvested, unless the Board pays to the Lessee

the value of such crops.




The Lessor hereby covenants and agrees with the Lessee
that upon payment of the said rent at the times and in the manner
aforesaid and the cobservance and performance of the covenants,
terms and conditions hereof on the part of the Lessee toe be
observed and performed, the Lessee shall and may have, hold,
possess and enjoy the demised premises for the term hereby de-
mised, without hindrance or interruption by the Lessor or any
other person or persons lawfully claiming by, through and under

it.

THZ LESSEE COVENANTS AND AGREES WITH THZ LESSOR AS
FOLLOWS =

1. Payment of rent. That the Lessee shall pay said

rent to the Lessor at the times, in the manner and form afore-
said and at the place specified ahove, or at such other place

as the Lessor may from time to time designate, in legal tender
of the United States of America.

2. Taxes, assessments, etc. That the Lessee shall

pay or cause to be paid, when due, the amount cof all taxes,
rates, assessments and other outgoings of every description as
to which said demised premises or any part thereof, or any im-
provements thereon, or the Lessor or Lessee in respect thereof,
are now or may be assessed or become liable by authority of

law during the term of this lease:; provided, however, that with

respect to any assessment made under any betterment or improve-
ment law which may be payable in installments, Lessee shall be
reguired to pay only such installments, together with interest,
as shall becaome dune and payaple during said term.

3. DUtility services. That the Lessee shall pay when
due all cbarges, duties and rates of eyery description, includ~

ing water, sewer, gas, refuse collection or any other charges,

i




as to which said demised premises, or any part thereof, or any

improvements thereon or the Lessor or Lessee in respect thereof
may during said term become liable, whether assessed to or pay-
able by the Lessor or Lessee.

4, Covenant against discrimination. That the use

and enjoyment of the premises shall not be in support of any
policy which discriminates against anyone based upon race, creed,
color or national origin.

5. Sanitation, etc. That the Lessee shall keep the

demised premises and improvements in a strictly clean, sanitary
and orderly condition.

6. Waste and unlawful, improper or offensive use of

premises. That the Lessee shall not commit, suffer or permit to
be committed any waste, nuisance, strip or unlawful, improper

or offensive use of the demised premises, or any part thereof,
nor, wWithout the prior written consent of the Lessor, cut down,
remove or destroy, or suffer to be cut down, removed or destroyed,
any trees now growing on said premises.

7. Compliance with laws. That the Lessee shall comply

with all of the requirements of all municipal, state and federal
authorities and cbserve all municipal ordinances and state and
federal statutes, pertaining to the said premises, now in force
or which may hereinafter be in force.

8. Inspection of premises. That the Lessee will per-

mit the Lessqgr and its agents, at all reasonable times during
the said term, to enter the demised premises and examine the
state of repair and condition thereof.

9. Improvements. That the Lessee shall not at any

time during said term construct, place, maintain and install cn
said premises any building, structure or improvement of anv kind

and description whatsoever except with the prior approval of the

=5
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Board and upon such conditions as the B3oard may impose, includ-
ing any adjustment of rent, unless otherwise provided herein.

10. Repairs to improvements. That the Lessee shzll,

at 1lts own expense, keep, repair and maintain all buildings and
improvements now existing or hereafter constructed or installed
on the demised premises in gocd order, condition and repair, res-
sopable wear ayd tear excepted.

11. Liens. That the Lessee will not commit or suffer
any act or neglect whereby the demised premises or any improve-
ment thereon or the estate of the Lessee in the same shall be-
come subject to any attachment, lien, charge or encumbrance
whatsoever, except as hereinafter provided, and shall indemnify
and hold harmless the Lessor from and against all attachments,
liens, charges and encumbrances and all expenses resulting
therefrom.

12. Character pf_use. That the Lessee shall use or

2allow to be used the premises hereby demised solely for

agriculture, general purpose(s) .

13 Assiqnments, etc. That the Lessee shall not

transfer, assign or permit any other person to occupy or use
the said premises or any portion thereecf, or transfer or assign
this lease or any interest therein, either voluntarily or by
opgration of law, except by way of devise, bequest or intestate
successicn, and any transfer or assignment so made shall be null
and void; provided, that with the prior written approval of.the
Board the assignment and transfer of this lease or unit thereof
may be made if (1) it contains the personal residence of the
Lessee; (2) in the case of commercial, industrial, hotel, resort,
apartment and other business uses, the Lessee was regunired to
put in substantial building improvements; (3} the Lessee becomes

mentally or physically disabled:; (4]} extreme econcemic hardship is

.




demonstrated to the satisfaction of the Lessor or {5) it 4is to
the corporate successor of the Lessee.
14, Subletting. That the Lessee shall net rent or

sublet the whole or any portion of the demised premises, with-

out the prior written approval of the Board: provided, however,
that prior to such approval, the Board shall have the right to
review and approve the rent to be charged to the proposed sub-
lessee and, if necessary, revise the rent of the demised premises
based upon the rental rate charged to the said sublessee; pro-

vided, further, that the rent may not be revised downward.

15. Mortgage. That, except as provided herein, the
Lessee shall not mortgage, hypothecate or pledge the said prem—
ises or any portion thereof or this leagse or any interest therein
without the prior written approval of the Board and any such
mortgage, hypothecatieon or pledge witheut such approval shall
be null and void.

16. Indemnity. That the Lessee will indemnify, de-
fend and hold the Lessor harmless (1) from and against any claim
or demand by third persons for loss, liability or damage, in-
cluding claims for property damage, personal injury or wrongful
death, arising out of any accident on the demised premises and
sidewalks and roadways adjacent thereto or occasicned by any act
or nuisance made or suffered on the premises, or by any fire
thereon or growing out of or caused by any failure on the part
0f the Lessee to maintain the premises in a safe conditien and
will reimburse the Lessor for all costs and expenses in connec-
tion with the defense of such claims; (2) from and against all
actions, sults, damages and claims by whomscever brought or made
by reason of the ngn-observance or nen-performance of any of the
terms, covenants and conditiens herein or the rules, requlations,
ordinances and laws of the federal, state, municipal or county
governments.

Y
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17. Costs of litigation. That in case the Lesscr

shall, without any fault on its part, be made a party to any
litigation commenced by or against the Lessee {other than con-
demnation proceedings}, the Lessee shall and will pay all costs
and expenses incurred by or imposed on the Lessor, furthermore,
the Lessee shall and will pay all costs and expenses which may
be incurred by or paid by the Lessor in enforcing the covenants
and agreements of this lease, in recovering possession of the
demised premises or ian the collection of delinguent rental,

taxes and any and all other charges.

18. 1Liability insurance. That the Lesgee shall pro-
cure, at its own cost and expense, and maintain during the
entire periocd of this lease, with an insurance company oY com-—
panies acceptable to the Lessor, a policy or policies of compre-
hensive public liability insurance, if and when the same shall
be required by the Board, in an amount acceptable to the Board,
insuring against all claims for personal imjury, death and prop-
erty damage; that said policy or policies shall cover the entire
premises, including all buildings, improvements and grounds and
all roadways or sidewalks on or adjacent to the demised premises
in the control or use of the Lessee, The Lessee shall furnish
the Lessor with a certificate showing such policy to be initial-
ly in force and shall furnish a like certificate upon each re-
newal of such policy, each such certificate to contain or be
accompanied by an assurance of the insurer to notify the Lesso¥
of any intention to cancel any such policy prior to actual can-
cellation. The procuring of this policy shall not release or
relieve the Lessee of its responsibility under this lease as
set forth herein or limit the amount of its liability under
this lease.

19. Bond, perfocrmance. That the Tessee shail,

at its own cost and expense, within_ thirty ( 30 )




days after the date of receipt of this lease document, procure
and deposit with the Lessor and thereafter keep in full force
and effect during the term of this lease a good and sufficient
surety bond, conditioned upon the full and faithful observance
and performance by saild Lessee of all of the terms, conditions
and covenants of this lease, in an amount egqual to two times
the annual rental then payable. Said bond shall provide that
in case of a breach or default of any of the terms, covenants,
conditions and agreements contained herein, the full amount of
the bond shall be paid to the Lessor as liquidated and ascer-
tained damages and not as a penalty.

20. Lessor's iien. That the Lessor shall have a

lien on all the buildings and improvements placed on the said
premises by the Lessee, on all property kept or used on the
demised premises, whether the same is exempt from execution or
not and on the rents of all improvements and buildings situated
cn said premises for all such costs, attorney's fees, rent
reserved, for all taxes and aseessments paid by the Lessor on
behalf of the Lessee and for the payment of all money as pro-

vided in this lease to be paid by the Lessee, and such lien

shall continue until the amounts due are paid.




Int. - Ag.

21L. Full utilization of the land. That the Lessee

shall, at its own cost and expense, within the first __{lst)

( =) year(s) of the leasé term, clear the demised premises of
noxious weeds, tend the premises in such a manner as to reduce
to a reasonable minimum the danger of erosion or other waste
and utilize the land and the whole of 1t for the purposes for
which this lease is scld, all in accordance with a plan of
development and conservation which shall be submitted to the
Chairman within three (3) months after the date of receipt of
this document and approved by him.,

22. Good husbandry and conservation practices.

That the Lessee shall at all times practice gocd husbandry
with regard to the use of the demised premises for the use
herein permitted and shall carry out such practices of con-
servation and prevention of waste as are recommended by the
appropriate Soil and Water Conservation District, with which
district the Lessee shall apply for and attain cooperative
status. The plan required in the foregoing paragravh shall
be with respect to grading and clearing of land, and drainage
and irrigation, and shall be developed in cooperation with said
Soil and Water Conservation District. 1In the event the activ-
ities of the Lessee in this regard shall be found to be un-
satisfactory to the Chairman, the Chairman will so notify the
Lessee and the Lessee chall be reguired, within sixty (60) days
of such notice, to curs such fault and submit proof thereof
satisfactory to the Chairman.

23, Fences. That the lLessee shall, wholly at its
own cost and expense, fence the whole or portion of the outside
perimeter of the demised premises if such fencing shall be re-

guired by the Lessor, c¢r should be so required by any law now

~09a-
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in force or that may hereafter be enacted, and shall and will

maintain in good order and condition throughout the periecd of
this lease the fences so constructed and those now remaining
on the demised premises.

24. Exclusion of animals from forest lands. That the

Lessee shall at all times during the term hereof keep its cattle,
horses and other grazing animals out of any forest reserve, if
any, adjacent to the demised premises and shall take all reason-
able precauticns to prevent forest fires thereon, and in the
event such fires zshall occur, it shall use all reasonable means
at its command or under its control to have such fires speedily

extinguished.

-

place or construct welling unit in excess of one family

dwelling unit on said demised ises and that such dwelling
unit shall not be placed or constructed eon except in accord-
ance with plans and specifications approved by th

UheRoard of Sand rd Brtgrat-Nesourcess

26. Surrender. That the Lessee shall, at the end of

said temm or other sooner termination of this lease, peaceably
deliver unto the Lessor possession of the demised premises, to-
gether with all boundary fences, paddock fences, sewexrs, draias,
roads, bridges and trees on the same; it being understood that
if the Lessee shall have faithfully observed and performed all
of the temms, covenants and conditions herein, it shall have the
right to remove from the demised land all other improvements
thereon erected or placed by or belonging to it, including
buildings, sheds, water tanks, feed pens, surface pipelines and
mechanical equipment, and the Lessee shall, at its own expense,
prior to the end of said term or other sconer termination

thereof, or within such additional period after the expiration
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of said term or other sooner termination thereof as the Lessor 
may allow, remove the same, together with zll the debris there-
from and restore said premises to good order and condition
satisfactory to the Lessor. Such improvements remaining on the
demised premises after the expiration of the term hereof or
other sovoner termination thereof or after the elapse of such
additional time as the Lessor may zllow for their removal, shall

become the property of the Lessor; provided, however, that the

Lessor, at its option, may reguire the Lessee to remove such
improvements and restore the premises as provided herein.

27. Insurance. That the Lessee will, at its own
expense, at all times during the term of this lease, keep
insured all buildings and improvements erected on the land
hereby demised in the jecint names of Lessor, Lessee and Mortga-
gee, if any, as their interests may appear, against loss or
damage by fire including perils specified in the extended cov-
erage endorsement and in an amount equal to the maximum
insurable value thereof, in a company or companies approved
by the Lessor, and will pay the premiums thereon at the time
and place the same are payable; that the policy or policies
of insurance shall be made payable in case of loss to the
Lessor, Lessee and Mortgagee, if any, as their interests may
appear, and shall be deposited with the Mortgagee; and that
any proceeds derived therefrom in the event of total or par-
tial loss shall be immediately available tc, and as soon as
reasonably possible, be used by the Lessee for rebuilding,
repairing, or otherwise reinstating the same buildings in a
good and substantial manner according to the plans and speci-

fications approved in writing by the Board:; provided, however,

that with the approval of the Lessor, the Lessee may surrender
this lease and pay the balance owing on any mortgage and the
Lessee shall then receive that portion of said proceeds which
the unexpired term of this lease at the time of said loss or
damage bears to the whole of said term, the Lessor to retain

the balance of said proceeds.

e
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28. Plans and specifications, avproval of. That

the Lessee shall submit 211 construction plans to the Chairman
of the Board of Land and Natural Rescurces for approval before
proceeding with construction.

All construction shall ke of masonry or of new materizals
or of used materials properly treated for termite control as
provided herein. 1In lieu of construction, with the approval
of the Chairman, second-hand buildings may be moved onto the
premises provided such buildings are of a type, form and condi-
tion acceptable to the Chairman and are repaired and/or re-
modelled in such a manner that their abpearance will not con-
stitute a blight on the area. Prior tc the moving onto the
premises of any seccnd-hand house or other structure or the
building of such house or structure with second-~hand materials,
the Lessee shall obtain and present to the Lessor a certificate
from a bona fide termite extermination company certifying that
the second-hand structure and/or materials have been properly
treated and. are free from termites.

"All such construction and/or moving on and posting of
buildings on the demised premises shall be done in accordance
with the Public Health Regulations of the Department of Health
and with the Building Code c©f the City and County of Honolulu
and with any and all cther applicable laws, ordinances, rules
and regulations of the federal government-and of the State-of

Hawaii and its agencies and political subdivisions.

29. Residence use. That the Lessee may, but shall

not be reguired to, maintain his residence {or that of his
agent but not of both of them except as provided herein) on

the demised premises; provided, however, that not more than

-9d-~



one single-family dwelling shall be permitted on the demised
premises except that the Lessor may, in its discretion, permit
one additional dwelling for employee housing if the need for
such housing is clearly demonstrated, and constrpction of such
additional dwelling shall require the prior written consent

of the l.esscr. Such additional dwelling shall be for employee

housing only and shall in no case and 2t no time during the

term of this lease be used for rental purposes.

—Se-




IT IS HEREBY UNDERSTOOD AND AGREED BY AND BETYEZEN
THE PARTIES AS FOLLOWS:

1. Mortgage. That upon due applicaticn and with the
-written consent of the Lessor, the Lessee may moritgage this lease
or any interest therein or create a security interest in the pub-
lic land hereby demised. If the mortgage or security interest
is to a recognlzed lending institution in either the State of
Hawail or elsewhere in the United States, such consent may ex-
tend to foreclosure and sale of Lessee's interest at such fore-
closure to any‘purchaser, including the mortgagee, without regard
to whether or not the purchaser is cuaiified to lease, own or
otherwise acquire and hold the land or amy interest therein. The
interest of the mortgagee or holder shall be freely assignable.
The term "holder" shall incliunde an insurer or guarantor of the
chligation or condition of such mortgage, including the Depart-
ment of Housing and Urbkan Development through the Federal Housing
Administration, the Federal National Mortgage Association, the
Veterans Administration, the Small Business Administration, Far~
mers Home Administration, or any other Federal agency and their
respective successors and assigns or any lending institution au-
thorized to do business in the State of Hawaii or elsewhere in
the United States; provided, that the consent to mortgage to a
non—governmental holder shall not confer any greater rights or
powers in the holder than those which would be recuired by any
of the aforementioned Federal agencies. .

2. Breach. That time is of the essence of this
agreement and if the Lessee shall fail to yvield or pay such rent
or any part thereof at the times and in the manner aforesaid, or
shall become bankrupt, or shall abandon the said premises, or
if this lease and said premises shall be attached or otherwise

be taken by operation of law, or if any assignment be made of
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the Lessee's property for the benefit of creditors, or shall fail
to observe and perform any of the covenants, terms and conditions
herein contained and on its part to be observed and performed,
and such failure shall continue for a period of more than sixty
(60) days after delivery by the Lessor of a written notice of
such breach or default by personal service, registered mail or
certified mail to the Lessee zt its last known address and to
each mortgagee or holder of record having a security interest

in the demised premises, the Lessor may, subject to the provisions
of Section 171-21, Hawaii Revised Statutes, at once re-enter

such premises or any part thereof, and upon or without such
entry, at its option, terminate this lease without prejudice

to any other remedy or right of action for arrears of rent or

for any preceding or other breach of contract: and in the event
of such termination, all buildings and improvements thereon

ghall remain and become the property of the Lessor.

3. Right of holder of record of a security interest.

In the event the Lessor seeks to forfeit the interest created
by this lease, each recorded holder of a security interest may,
at its option, cure or remedy the default or breach within
sixty (60) days from the date of receipt of the notice herein-
above set forth, or within such additional period as the Lessor
may allow for good cause, and add the cost thereof to the mort-
gage debt and the lien of the mortgage. Upon failure of the
holder to exercise its option, the Lessor may: (a)} pay to fhe
holder from any monies at its disposal, including the special
land and development fund, the amount of the mortgage debt, to-
gether with interest and penalties, and secure an assignment of
said debt and mortgage from said holcder or if ownership of such
interest or estate shall have vested in such holder by way of

foreclosure, or action in lieu thereof, the Lessor shall be
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entitled te the conveyance of said interest or estate upon pay-
ment te said holder of the amount of the mortgage debt, including
interest and penalties, and all reasonable expenses incurred by
the holder in connection with such foreclosure and preservation
of its security interest, less appropriate credits, including
income received from said interest or estate subsequent to such
foreclosure; or (b) terminate the outstanding interest or estate
subject to the lien of such mortgage, without prejudice to any
other right or remedy for arrears of rent or for any preceding

or other breach or default and thereupon use its best efforts to
redispose of the land affected thefeby to a gualified and respon-
sible person who will assume the cobligation of the mortgage and
the debt thereby secured; provided, that a reascnable delay by
the Lessor in instituting or prosecuting any right or remedy it
may have hereunder shall not operate as a walver of such right
or to deprive it of such remedy when it may still hope otherwise
to resolve the problems created by the breach or default. The
proceeds of any redisposition effected hereunder shall be applied,
first, to reimburse the lLessor for costs and expenses in connec-
tion with such redisposition, second, to discharge in full any
unpaid purchase price or other indebtedness owing the Lessor in
connection with such interest or estate terminated as aferesaid,
and the balance, i1f any, shall be paid to the owner of such
interest or estate.

4. Condemnation. That, if at any time, during the

term of this lease, any portion of the demised premises should
be condemned for public purposes by the State or any county or
city and county or any other governmental agency or subdivision
thereof, the rental shall be reduced in proportion to the value
of the portion of the premises condemned. The Lessee shall be

entitled to receive from the condemning authority (a) the value
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of growing crops, if any, which he is not permitted to harvest
and (b) the proportionate value of the Lessee's permanent im-
provements so taken in the proportion that it bears to the unex-
pired term of the lease; provided, that the Lessee may, in the
alternative, remove and relocate its improvements to the remain-
der of the lands occupied by the Lessee. The Lessee shall not
by reason of such condemnation be entitled to any claim against
the Lessor for condemnation or indemnity for leasehold interest
and all compensation payable or to bhe paid for or on account of
said leasehold interest by reason of such condemnation shall be
payable to and be the sole property of the Lessor. The forego-
ing rights of the Lessee shall not be exclusive of any other

to which Lessee may be entitled by law. Where the portion so
taken renders the remainder unsuiltable for the uses or uses for
which the land was demised, the Lessee shall have the option to
surrender this lease and be discharged and relieved from any
further lizbility therefor; provided, that Lessee may remove the
permanent improvements constructed, erected and placed by it
within such reasonable pericd as may be allowed by the Lessor.

5. Right to enter. The Lessor shall have the right

to itself and to the agents and representatives of the county in
which said demised premises are situated, to enter and cross zany
portion of said demised land for the purpose of performing any

public or official duties; provided, however, in the exercise of

such rights, the Lessor shall not interfere unreascnably with
the Lessze or Lessee's use and enjoyment of the premises.

6. Inspection by progspective bidders. The Lessor

shall have the right to authorize any person or persons to enter
upen and inspect the demised premises at all reasonable times

following a published notice for the proposed disposition of the
same for purposes of informing and apprising such person or per-

sens of the condition of said lands preparatory to such proposed
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disposition; provided, however, that any such entry and inspec—

tion shall be conducted during reasonable hours after notice to
enter is first given to the Lessee, and shall, if the Lessee so
requires, be made in the company of the Lessee or designated

agents of the Lessee; provided, further, that no such authoriza-

tion shall be given more than one year before the expiration of

the term of this lease.

7. Acceptance of rent not a waiver. That the accept-

ance of rent by the Lessor shall not be deemed a waiver of any
breach by the Lezssee of any term, covenant or condition of this
lease, nor of the Lessor'‘s right to re-entry for breach of cove-
nant, nor of the Lessor's right to declare and enforce a forfei-
ture for any such breach, and the failure of the Lessor to insist
upan strict performance of any such term, covenant ox condition,
or to exercise any option herein conferred, in any one or more
instances, shall not be construed as a waiver or relinguishment
of any such term, covenant, condition or option.

8. Extension of time. That notwithstanding any pro-

vision contained herein to the contrary, wherever applicable,
the Board may for good cause shown, allow additional time beyond
the time or times specified herein to the Lessee, in which to
comply, observe and perform any of the terms, conditions and
covenants contained herein.

9. Justification of sureties. Such bonds as may be

reguired herein shall be supported by the obligation of a cor-
porate surety organized for the purpese of being a surety and
cgualified to do business as such in the State of Hawaii, or by
not less than two personal sureties, corporate or individual,
for which justifications shall be filed as provided in Section

78-20, Hawaii Revised Statutes; provided, however, the Lessee

may furmish a bond in like amount, conditioned as aforesaid,

executed by it alone as obligor, if, in lieu of any surety or
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suretiesg, it shall also furnish and at all times thereafter
keep and maintain on deposit with the Lessor security in cer-
tified checks, certificates of deposit (payable on demand or
after such pericd as the Lessor may stipulate), bonds, stocks
or other negotiable securities properly endorsed, or execute
and deliver to said Lessor a deed or deeds of trust of real
property, all of such character as shall be satisfactory to
said Lessor and valued in the aggregate at not less than the
principal amount of said bond. It is agreed that the value

at which any securities may be accepted and at any time there-
after held by the Lessor under the foregoing proviso shall be
determined by the Lessor, and that the Lessee may, wWith the
approval of the Lessor, exchange cther securities or money for
any of the deposited securities if in the judgment of the Les-
sor the substitute securities or money shall be at least equal
in value to those withdrawn. It is further agreed that sub-
stituticn of sureties or the substitution of a deposit of
security for the obligation of a surety or sureties may be
made by the Lessee, but only upon the written consent of the
Lessor and that until such consent be granted, which shall be
discretionary with the Lessor, no surety shall be released or
relieved from any obligation hereunder.

10. Waiver, modification, reimposition of bond pro-

vision. Upon substantial compliance by the Lessee of the
terms, covenants, and conditions herein contained on its part
tc be observed or performed, the Lessor at its discretion may
waive or suspend the performance bond and/or improvement bond
requirements or modify the same by reducing the amount thereof;

provided, however, that the Lessor reserves the right to reac-

tivate or reimpose said bond and/or bonds in and to their
original tenor and form at any time throughout the term of

this lease.
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As used herein, unless clearly repugnant to the con-
text:

(a) "Chairman" shall mean the Chailrman of the Board
of Land and Natural Resources of the State of Hawaii or his suc-
cessor:

{(b) "Lessee"” shall mean and include the Lessee herein,
its heirs, executors, administrators, successors or permitted
assigns, according to the context hereof:

{c) “"Holder of reccrd of a security interest” is
a person who is the owner or possessor of a security interest
in the land demised and who has filed with the Department of
Land and Natural Resources and with the Bureau of Conveyances
of the State of Hawaii a copy of such interest;

(d) “"Premises" shall be deemed to include the land
hereby demised and all buildings and improvements now or herein-
after constructed and installed thereoni

{(e) The use of any gender shall include all genders,
and if there be more than one lessee, then all words used in the
singular shall extend to and include the plural;

(£f) The marginal headings throughout this lease
are for the convenience of the Lessor and the Lessee and are
not intended to construe the intent or meaning of any of the

provisions thereof.
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(g} "Waste" shall be deemed to include, but shali
not be considered restricted to, (1) suffering the premises
or any portion therecf to become unduly ercded and/or failure
to take proper precautions or make reasonable effort to pre-
vent or correct same; (2) suffering any materizl increase in
noxious weeds in uncultivated portions thereof and (3) failure
to employ all of the usable portions of the demised premises.

{(h) YNoxious weed" shall mean any plant species
which is injurious, harmful or deleterious or which may be
likely to beccme so to the agricultural, horticultural and
livestock industries of the State, as determined and so desig-
nated by the Department of Agriculture of the State of Hawaii

from time to time, by rules and regulations.
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(i) "Agriculture, General” shall mean the cultivation
of truck, oxchard, flower or nursery crops and/or the pasturing
keeping, breeding, training and case of horses and cattle but

not of swine, sheep and goats.
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IN WITNESS WHEREOF, the STATE OF HAWAII, the Lesscr
herein, by its Board of Land and Natural Rescurces, has caused
the seal of the Department of Land and Watural Resources to be

hereunto affixed and these presents to be duly executed this
&

. 71
— - _ day of Cﬁa\a& , 1978 , and

S ROSEEILIL. and FREDERICK J. TITCOMB R

the Lessee herein, has caused these presents to be executed this
]
%
_# K ey of Al , 1928 , both effective on
7

the day and year hereinabove set forth.

STATE OF HAWAIT

Chairman and Member
Board ¢of Land and
Natural Resbources

_—r ;/ ” Apn ek
Membar/,
ard of Land and
N tural Resources

N _umsson
Al Bk

AMBROSE J. ROSEHILL

2y

HREDERICK J/ /TITCOMB

LESSEE

APPROVED AS TQO FORM:

795

Deputy Attorn General
Dated: &~/ -7 0




STATE OF HAWAIT )
3 S8
CITY & COUNTY OF HONOLULU )

A ) 2 #
on this _/ — day of éﬁ%)“)L” — 1978 , “%%k

before me personally appeared AMBROSE J. ROSEHILL and

FREDERICK J., TITCCMB ., to me known to be the

person(s) described in and who executed the foregoing instru-
ment and acknowledged that _they executed the same as _their

free act and deed.

°¢IZZ¢”£a/,;rlg;éz;aeﬁnabw’

Notary Public, _lst Judicial
Circuit, State of Hawaii.
My Commission expires: T

STATS OF HAWAITY

S gl e

sS
COUNTY OF
On this day of ) P
before me appsared and

, to me personally known,

who, keing by me duly sworn, did say that they are the

and 2

respectively, of .

and that the seal affixed to the foregoing instrument is the
. corporate seal of said corporation, and that said instrument
was signed and sealed on behalf of said corporation by au-

thority of its Beoard of Directors, and the said

and acknowledged

that they executed said instrument as the free act and deed of

said corporation.

Notary Public, Judicial
Circuit, State of Hawaii.

My Commission expires:

mm
Proofed by: £©7
el B



ADDENDUM

IT IS FURTHER AGREED AS FOLLOWS:

Improvement assessment:

The Lessee shall pay the sum of THREE THQUSAND

SEVEN HUNDRED FIFTY-FIVE DOLLARS ($_3,755.00 L

representing partizl recovering of development costs. Said
sum shall be paid as follows:
{a) Ten percent (10%) of the above at the fall
of the hammer:
(b) PFifteen percent (15%) of the above sum Qithin
thirty (30) days from the date of sale;
{(¢) Balance within one (1) year from the date of
sale or when any mortgage is executed by the
Lessee, whichever is sooner; and

(d} No interest on the above sum shall be charged.




STATE OF HAWALI
SURVEY DIVISIGN

DEPT. OF ACCOUNTING AND GENERAL SERVICES
&.5.F. No OARU FILE HONOLULU April 19, 1963
CARTOI 50 ‘

WATMARIAT.0 AGRICULTILT, TUZDIVISICON
LT 20 s
Waimanalo, Xooclaupoko, Czohu, Mwaiil

- Being a porticn of the Govermmert (Crowm) Tand of Waimanalo
end R.P. 6346 L.C.aw. 234-K Anona 2 to Piimoku conveyed to
the Territory of Hawaii by Alexomier ¥nh ¥Yong Young end Betly
Omizo Young by Exchange Deed dated Jemery 19, 1859 and re-

corded in Book 3568 Page 57. (Land Office Deed 15646).

P Beg_inn.ing at the northeact corner of this lot, the south cor-

| ’:ner of Lot 19 of Waimanzlo Agriculturzl Subdivision and on the west side
of Mahailua Street, the coordinates of said point of beginning referred
to @vement Survey Triangulaticn Station "JATMAIATO RIDGE" being
T455.79 feet South end 827.84 feet West, as chown on Government Survey
Registered Map 4114, thence running by acimuths meosured cleockvwise from

True South:~

-

1. Along the west side of Mehailua Strest, on a curve toe the left with
a radiuz of 1022.00 feet, the chord
azimmith and distancees being: 19° 57°

~-53" 185.18 feet;

2, 14 L6 264 .26 feet aleng the vast side of Mahailua
. Streel.: .

3, Thence along the north or makai sidc of tho Fncement for Maunawili

g : Ditch, parallicl to and 15.00 feet
from the centerline of Maunawili
Ditch, tP2 dirnct azimuth and dis-
tance being:  113° 02' 30" 1377.62
fent;

4., Z:5° 250 30" 463.20 feet alons Slrughter Heouece Lot;

5. 31%k° oo' 5C.80 feet along R.2. 935, T..C.aw. 234-M to
: Pulu;

6. 2719° oo 92.%0 feet alowy R.™. 929, L.C.Aw. 23k-M to
Pulu; i

7.- 177° hot © 69.30 feet alems: T.™. 939, T.C.Aw. 23L-M to
; Puli; )

.
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WATMANALO AGRICULTURAT.

s LOT 20

UAHU FILE

CARTON 58 April 19, 1963
-2 -

8. 151° 00! 60.70 feet along R.P. 939, L.C.Aw. 234-M to
?ulur;

g. 220° 00! 50.00 feet along.R.P. 939, L.C.Aw..234-M to
Pulu;

10. 302° 10¢ 1135.40 feet along Lot 19 of Waimanalo Agricultu-

ral Subdivision to the point of be-
ginning and centaining an Area of:
15.587 Acres.

. Reserving to the State of Hawaii, its successors and assigns,
in perpetuity, the vmters and all riparian and other rights in and to-
that portions of the sireams within the azbove-3described Lct 20, as shown
on plan attached hereto and made a part hereof.

—
L

Subject also to building set-back lines as shown on plan
attached hersto and made a part hereof

SURVEY DIVISION
DEPARTMENT OF ACCOUHTING AWD GITTERAT, SERVICES
STATE CF HAUAIT

bt B s Pl
Akira Tega
Land Surveyor

gid/ac
Compiled from Gov't
Survey Reg. Map Lllh
b it ,‘-i... —A"‘-‘-“ Cc a-rclz T ME Ay v and -

SUBDIVISTL
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CERTIFICATION

i hereby certify that the foregoing document
is a true and correct copy of the document
on file in the State Department of Land and
Natural Resources, Land Division at the
Kalanimoku Building, 1151 Punchbowl St,,
Rm. #220, Honolulu, Hawaii.

s (9. /¥

Daie _¢—kanfl Division Admifisitor
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RECORDATION REQUESTED BY:

 ORIGINAL

AFTER RECORDATION, RETURN TO: HNRECORDED

L R S i

RETURN BY: MAIL ( ) PICKUP { )

EXTENSION OF GENERAL LEASE NO. 5-4298

T

THIS AGREEMENT, entered into this \S day of

! O x
C)jS%@ubw~ ; 19 g 4 , between the STATE OF HAWAII, by its
Board of Land and Natural Resources, hereinafter referred toc as
the "LESSOR," and § & S PLANTS, INC., & Hawaii corporation, whose

business and post cffice address is 41-9%0% Mahailua Street,

EATIFIZOTE R 2D
Waimanalo, Hawaii 96795, the "LESSEE," TEE LS
WITNESSETH: iHHH?ﬁ:EW

- _ g

WHEREAS, by General Lease No. 5-4298, dated March 12, '%i EE&i%

1970, which by mesne assignments was assigned to the Lessee, the § 1;;:%
Lessor leased and demised Lot 20, Waimanalo Agricultural T .:_T}

Subdivision, Waimanalc, EKoolaupoko, OCahu, Hawaii, containing an
area of 15.587 acres, subject to the terms, covenants and
conditions set forth in the lease; and

WHEREAS, the RBoard of Land and Natural Rescurces is

zuthorized under the provisions of Section 171-36(b) (3}, Hawaii
Revised Statutes, or as amended, to modify or eliminate any of the
foregoing restrictions of a lease to the extent necessary to
gualify the lease for mortgage iending or guaranty purposes; and

WHEREAS, the Board of Land and Natural Rescources at its
meeting held on February 12, 1988, agreed tc the extension of
General Lease No. 5-4298 with the additiocnal provisions as

hereinafter contained,

QEPARTMENT DF LAND AND MATURAL RESOURECES EleBl I 5

PIVISION OF LAND MANAGEMENT
F. 0O BOX B2
HONDLULU, HAWALI S6EROS



NOW, THEREFORE, in consideration of the rents, covenants
and conditions contained herein and in General Lease No. S5-4298,
the Lessor hereby extends the term of the lease for an additional
twenty~-three (23} years, up to and including March 11, 2013, upon
the following terms and conditions:

5 The provisions, terms, conditions, and ccovenants
contained in General Lease No. §-4298 are continued in full force
and effect until the terminaticn date of this Extension of General
Lease Agreement; provided, however, that where any of the
provisions of this Extension of General Lease Agreement conflict
with the provisions of the General Lease, this Extension shall
control and govern.

2. The Lessee shall pay the annual rent of SIX THOUSAND
FOUR HUNDRED AND NO/100 DOLLARS {$6,400.00) on February 12th of
each and every yvear during the term as follows:

A. For the first ten (10) years, the sum of SIX
THOUSAND FOUR HUNDRED AND NO/100 DOLLARS {$6,400.00) per annum.

B. The annual rental hereinabove reserved shall be
reopened and redetermined at the expiration of the 10th and 20th
years of the term.

C. Determination of rental upon reopening of the annual
rental. The rental for any ensuing period shall be the fair market
rental at the time of reopening. Except as provided herein, the
provisions in Hawaii Revised Statutes, Chapter 658, shall be
followed. At least six (6) months prior to the time of reaopening,
the fair market rental shall be determined by an appraiser whose
services shall be contracted for by the Lessor, and the Lessee
shall be promptly notified by certified mail, return receipt
requested, of the fair market rental as determined by Lessor's
appraiser; provided, that should the Lessee fail to notify Lessor

in writing within 30 days after receipt thereof that Lessee



disagrees with the fair market rental as determined by Lessor's
appraiser and that Lessee has appointed its own appraiser to
prepare an independent appraisal report, then the fair market
rental as determined by Lessor's appraiser shall be deemed to have
been accepted by Lessee and shall be the fair market rental as of
the date of reopening. If Lessee has notified Lesscr and appointed
his appraiser as stated hereinabove, Lessee's appraiser shall
complete his appraisal and the two appraisers shall then exchange
their reports within forty-five (45) days from the date of Lessee's
appointment of the appraiser.

The two appraisers shall review each other's repcrts and
make every effort to resolve whatever differences they may have.
However, should differences still exist fourteen (14) days after
the exchange, the two appraisers shall within seven (7) days
thereafter appoint a third appraiser who shall also prepare an
independent appraisal report based on the review cf the two
appraisal reports prepared and any other data. Copies thereof
shall be furnished toc the first two appraisers within forty-five
(45) days of the appointment. Within twenty (20) days after
receiving the third appraisal report, all three shall meet and
determine the fair market rental in issue. The fair market rental
as determined by a majority of the appraisers shall be final and
binding upon both Lessor and Lessee, subject to vacatiocn,
modification or correction in accordance with the provisions of
Sections 658-8 and €58-9, Hawaii Revised Statutes. The Lessee
shall pay for its own appraiser and the cost of the services of the
third appraiser shall be borne equally by the Lessor and the
Lessee. All appraisal reports shall become part of the public
record of the Lessor.

in the event that the appraisers are unable to determine

the fair market rental before the reopening date, or by the



foregoing prescribed time, whichever is later, the Lessee shall pay
the fair market rental as determined by Lessor's new appraised
value until the new rent is determined and the rental paid by
Lesgsee shall then be subject to retroactive adjustments as
appropriate to reflect the fair market rental determined as set
forth hereinabove. However, Lessee or Lessee's appraiser's failure
to comply with the procedures set forth above shall constitute a
waiver of Lessee's right to contest the new rent, and the Lessee
shall pay the rent as determined by lLessor's appraiser without any
retroactive adiustments. Alternatively, Lessor may treat such
failure as a breach of this lease and terminate the lease.

D. The interest rate on any and all unpaid or
delinguent rentals shall be at one per cent {(l%) per month.

J No assignment of the lease shall be permitted for a
period of five (5} years from the effective date of any mortgage
resulting from the extension granted herein.

4. The Lessee shall furnish the Lessor with an annual
statement showing the profit or loss realized from farming
activities conducted on the premises.

5. All plans and specifications covering improvements
proposed for the subject area shall be submitted to the Chairman
for approval prior to construction.

6. The proceeds of the loan shall be used as indicated
in the application for extension which is on file with the
Department of Land and Natural Resources,

7. All proposed improvements, grubbing, grading, etc.,
shall be completed within two (2) years from the effective date of
the Western Farm Credit Bank mortgage loan resulting from the
extension granted. The Lessee shall submit to the Department for

review and approval two (2) sets of grading plans, building plans,



and appropriate permits and approvals from applicable State and
County agencies prior to commencement of any work activity.

IN ADDITION TC THE ABOVE PROVISIONS, LESSEE AGREES TO THE
FOLLOWING TERMS AND CONDITIONS:

8 Prohibition against discrimination. The Lessee

covenants that the use and enjoyment of the premises shall not be
in support of any policy which discriminates against anyone based
upon race, creed, color, sex, national origin or a physical
handicap.

Gu Reservations by the State. In addition to these

reservations contained in the general lease, Lessor also reserves
all geothermal resources and all prehistoric and historic remains
found in, on or under the demised premises.

10, Improvements. That the Lessee shall not at any time

during said term construct, place, maintain and install omn said
premises any building, structure or improvement c¢f any kind and
description whatsocever except with the prior approval of the Beard
and upon such conditions as the Board may impose, including any
adjustment of rent, unless otherwise provided herein. The
ownership thereof shall be in the Lessee until the expiration or
termination pursuant to a breach of the lease, at which time the
ownership thereof shall vest in the Lessor.

11. Assignments, etc. That the Lessee shall not

transfer, assign or permit any other person to occupy or use the
said premises or any portion thereof, or transfer or assign this
lease or any interest therein, either voluntarily or by cperation
of law, except by way of devise, beguest or intestate succession,
and any transfer or assignment so made shall be null and void;
provided, that with the prior written approval of the Board the
assignment and transfer of this lease or unit thereocf may be made

if (1) it contains the perscnal residence of the Lessee; (2) in the




case of commercial, industrial, hotel, resort, apartment and other
business uses, the Lessee was required to put in substantial
building improvements; (3) the Lessee becomes mentally or
physically disabled; (4) extreme economic hardship is demcnstrated
to the satisfaction of the Lessor; or (5) it is to he corporate

successor of the Lessee; provided, further, that prior to the

approval of any assignment of lease, the Board shall have the right
to review and approve the consideration paid by the Assignee and,
if necessary, revise the rent of the demised premises based upon

the consideration paid by the Assignee; and, provided, further,

that the rent shall not be revised downward.

12. Indemnity. That the Lessee will indemnify, defend
and hold the Lessor harmless from and against any claim or demand
for loss, liability or damage, including claims for property
damage, perscnal injury or death, arising out of any accident on
the demised premises and sidewalks and roadways adjacent thereto or
occasicned by any act or nuisance made or suffered on the premises,
or by any fire thereon, or growing out of or caused by any failure
on the part of the Lessee to maintain the premises in a safe
condition, or by any act or omission of the Lessee, from and
against all actions, suits, damages and claims by whomsoever
brought or made by reason of the non-observance or non-performance
of any of the terms, covenants and conditions herein or the rules,
regulations, ordinances and laws of the federal, state, municipal
or county governments.

13. Liability insurance. That the Lessee shall procure,

at its own cost and expense, and maintain during the entire period
of this lease, a policy or policies of comprehensive public
liability insurance, in an amount of at least $300,000.080, insuring
the Lessor and Lessee against all claims for perscnal injury and/or

death, and in an amount of at least $100,000.00 for property



]

damage; that the policy or poclicies shall cover the entire
premises; including all buildings, improvements and grounds and all
roadways or sidewalks on or adjacent to the demised premises in the
control or use of the Lessee. The Lessee shali furnish the Lessor
with a certificate showing the policy to be initially in force and
shall furnish a like certificate upon each renewal of the policy,
each certificate to contain or be accompanied by an assurance of
the insurer to notify the Lessor of any intention to cancel the
policy prior to actual cancellation. The procuring of this policy
shall not release or relieve the Lessee of its responsibility under
this lease as set forth herein or limit the amount of its liability
under this lease. The notice to cancel shall be sent to the Lessor
sixty (60} days prior to the date of cancellation.

mortgage t¢ a non-governmental holder shall not confer any greater
rights or powers in the holder than those which would be reguired
by any of the aforementioned Federal agencies.

15. Breach. That time is of the essence of this
agreement and 1f the Lessee shall fail to pay such rent or any part
thereof at the times and in the manner aforesaid within thirty (30)
days after delivery by the Lessor of a written notice of such
breach or default, or if the Lessee shall become bankrupt, or shall
abanden the said premises, or if this lease and said premises shall
e attached or ctherwise be taken by operation of law, or if any
assignment be made of the Lessee's property for the benefit of
creditors, or shall fail to observe and perform any of the
covenants, terms and conditions herein contained and on its part to
be observed and performed, and such failure shall continue for a
periocd of more than sixty (60) days after delivery by the Lessor of
a written notice of such breach or default, by personal service,
registered mail or certified mail to the Lessee at its last known

address and to each mortgagee or holder of recerd having a security




interest in the demised premises, the Lessor may, subject to the
provisions of Section 171-21, Hawaii Revised Statutes, at once
re-enter such premises or any part thereof, and upon cr without
such entry, at its option, terminate this lease without prejudice
to any other remedy or right of action for arrears of rent or for
any preceding or other breach of contract; and in the event of such
termination, all buildings and improvements thereon shall remain
and become the property of the Lessor; furthermore, Lessor shall
retain all rent paid in advance as damages.

16. Right of holder of record cof a security interest.

In the event the Lessor seeks to forfeit the privilege, interest,
or estate created by this lease, each recorded holder of a security
interest may, at its option, cure or remedy the default or breach
of rent payment within thirty (30) days or any other default or
breach within sixty (60) days, from the date of receipt of the
notice hereinabove set forth, or within such additional period as
the Lessor may allow for gcood cause, and add the cost thereof to
the mortgage debt and the lien of the mortgage. Upon failure of
the holder to exercise its option, the Lessor may: (a)} pay to the
holder from any moneys at its disposal, including the special land
and development fund, the amount of the mortgage debt, together
with interest and penalties, and secure an assignment of said debt
and mortgage from said holder or if ownership of such privilege,
interest or estate shall have vested in such holder by way of
foreclosure, or action in lieu thereof, the Lessor shall be
entitled to the conveyance of said privilege, interest or estate
upon payment to said holder of the amocunt of the mortgage debt,
including interest and penalties, and all reasonable expenses
incurred by the holder in connection with such foreclosure and
preservation of its security interest, less appropriate credits,

including income received from said privilege, interest, or estate



subsequent to such foreclosure; or (b) if the property cannot be
reasonably reassigned without loss to the State, then terminate the
outstanding privilege, interest, or estate without prejudice to any
other right or remedy for arrears of rent cor for any preceding or
other breach or default and use its best efforts to redispose of
the affected land to a gqualified and responsible person free and
clear of the mortgage and the debt thereby secured; provided that a
reasonable delay by the Lessor in instituting or prosecuting any
right or remedy it may have hereunder shall not operate as a waiver
of the right or to deprive it of a remedy when it may still hope
otherwise to resolve the prohlems created by the breach or default.
The proceeds of any redisposition effected hereunder shall be
applied, first, to reimburse the Lessor for costs and expenses in
connection with the redisposition; second, to discharge in full any
unpaid purchase price or other indebtedness owing the Lessor in
connection with the privilege, interest, or estate terminated;
third, to the mortgagee to the extent of the value received by the
State upon redisposition which exceeds the fair market lease value
of the land as previously determined by the State's appraiser; and
fourth, to the owner of the privileqge, interest, or estate.

17. Surrender. That the Lessee shall, at the end of
said term cor other sooner termination of this lease, peaceably
deliver unto the Lessor possession of the demised premises,
together with all improvements existing or constructed therecn
unless provided otherwise. Furthermore, upon the expiration,
termination and/or revocation of this lease, should the Lessee fail
to remove any and all of Lessee's personal property from the
premises, the Board of Land and Natural Resources may Iemove any
and all such personal property from the premises and place said

property in storage at the cost and expense of Lessee, and the



Lessee does hereby agree to pay all costs and expenses for removal
and storage of such perscnal property.

Should there be any conflict between the terms of this
Extension Agreement and the terms of the General Lease, this
Extension Agreement shall control.

IN WITKESS WHEREOF, the parties hereto have caused this
Agreement to be duly executed on the date first above written.

STATE OF HAWAII

Ry

Chairperson and M er
Board of Land and
Natural Resourc

And By %W%Zzwf%t/
Member, Board.-of Land
and Natural Rescources

LESSOR

corporation
By ,Zi,,, el
Its
By s W -

LESSER

1
S & 5 PLANTS, INC., a Hawaii
|
|

APPROVED AS TO FORM:

‘ 7

_ k%zu/ K.GCM
eputy Attorney Genera

DAted: @Mﬁ‘% 5 led

-1 0~



STATE OF HAWAIIL )
) Ss.
CITY AND COUNTY OF HONCLULU )

on this _ R6%  aay of Scfféﬁ#ﬁm , 19 25,
before me appeared S&EM&J ST.Sth/ and ;Eﬁwaﬂg'ﬂfé‘ﬁWk:, to me

personally known, who, being by me duly sworn, did say that they

are the Presinenit and SceRejAry .

respectively of K45 Planrs Tove. , @ Hawaii corporation,

and that the seal affixed to the foregoing instrument is the
corporate seal of said corporation and that said instrument was
signed and sealed in behalf of said corporation by authority of

its Board of Directors, and the said S7&ven ‘g] fﬁ?/{/ and

fﬁ%kua; A[Q-Syhk/acknoledged said instrument to be the free

act and deed of said corporation.

Lozt b Jowad

Notary Bfiblfic, State of Hawaii

My commission expires:gé%;af/?fo

B, s



CERTIFICATION

| hereby certify that the foregoing document
is a true and correct copy of the document
on file in the State Department of Land and
Natural Resources, Land Division at the
Kalanimoku Building, 1151 Punchbowl St.,
Rm. #220, Honolulu, Hawaii.

51411 /@aﬁw—/

Date M Division Admifistrator






