STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Ocean Recreation
Honolulu, Hawaii 96819

December 11, 2020

Chairperson and Members

Board of Land and Natural Resources
State of Hawai‘i

Honolulu, Hawai ‘i

Land Board Members:

SUBJECT:  After-The-Fact Consent to Sublease under Harbor Lease No H-83-
2, Kona Marine Holdings, LLC, Lessee, to TDC Enterprises, Inc.
dba Sea Wife Charters, Sublessee, Kealakehe, Kailua-Kona,
Hawaii, Tax Map Key (3) 7-4-008:040

APPLICANT:

Kona Marine Holdings, LL.C, a Delaware limited liability company, as Sublessor, to TDC
Enterprises, Inc. dba Sea Wife Charters, a Hawaii corporation.

LEGAL REFERENCE:

Section 171-36(a)(6), Hawaii Revised Statutes, as amended.
LOCATION:

Portion of Government lands of Honokohau Small Boat Harbor situated at Kealakehe, Kailua-
Kona, Hawaii, identified by Tax Map Key: (3) 7-4-008:040 (see Exhibit A).

AREA:
10,000 sq ft or 0.230 acre of fast land, and 3,300 sq ft or 0.076 acre submerged land easement.

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

Item J-7
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LEASE CHARACTER OF USE:

Kona Marine Holdings, LLC’s Lease No. H-83-2 (“Lease”) allows for, on a non-exclusive basis,
the following:

A. The LESSEE shall have the right to use the leased premises

to sell, advertise for sale, or otherwise contract for sale all types of fuel,
oil and lubricants normally used by small boats and to offer for sale or
hire any and all goods and services reasonably necessary and incidental
to the conduct by the LESSEE of such marine fueling facility.

B. The LESSEE shall be allowed to install vending machine for

the purpose of selling soft drinks, cigarettes, candies, sandwiches and
other similar items. In addition, the LESSEE shall be allowed to sell
fishing gear, batteries, sparkplugs, packaged ice, packaged soft drinks,
packages beer and wine, and other fishing and boat equipment and
supplies normally incidental to the operation of this type of facility.

C. The categories of items allowed in the preceding

paragraphs are not intended to be exclusive. However, any item not
falling within the above categories shall be offered for hire or sale only
with the prior approval of the LESSOR.

D. The LESSEE shall have the exclusive right to occupy and use

the demised premises for proper fueling purposes during such period of
the lease term as the LESSEE is not in default hereunder. The LESSOR
shall revoke all tank truck fueling permits for Honokohau Boat Harbor
immediately after receiving notice in writing from the LESSEE that it is
ready and able to commence its fueling operations. No tank truck
fueling permit shall be issued during the lease term. However, the
LESSEE’s right to operate a marine fueling facility at the Honokohau
Boat Harbor under the terms of this Lease is non-exclusive, the LESSOR
reserving the right to continue existing facilities or to provide such
additional or similar facilities as the interests of the public may require.

E. The use of the easement shall be for fueling and servicing
of vessels only.

F. The LESSEE shall not use the premises, nor any portion
thereof, nor permit any of the same to be used by any of its employees,

officers, agents, invitees or guests, for any of the following purposes:

1. A restaurant or lunch counter operation.
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2.

3.

Boat brokerage, or ship construction, repair or overhaul facilities.
Ship chandlery except to the extent permitted under
paragraph B above.

To do any act which results or may result in the creation or
commission or maintenance of a nuisance on said premises.
The LESSEE shall also not cause or produce or permit to be
caused or produced upon the premises, or to emanate
therefrom, any unusually offensive sounds, or any noxious or
objectionable smokes, gases, vapors, or odors.

For any illegal purpose.
For permanent lodging or sleeping purposes. However, a
rest area for employees for their comfort and convenience

during working hours is allowed.

The sale or service of any intoxicating beverage except to
the extent permitted under paragraph B above.

SUBLEASE CHARACTER OF USE:

TDC Enterprises, Inc.
dba Sea Wife Charters: Office storage, and/or retail space to conduct a charter

fishing excursion business. Loading and unloading
passengers from the fuel dock.

TERM OF LEASE:

Fifty-five (55) years.

TERM OF SUBLEASE:

TDC Enterprises, Inc.
dba Sea Wife Charters: 1 year, commencing 11/1/2020 and ending 10/31/2021

ANNUAL RENTAL:

$28,620.00
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ANNUAL SUBLEASE RENTAL:

TDC Enterprises, Inc.

dba Sea Wife Charters: $5,124.96

DCCA VERIFICATION:

SUBLESSOR:

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO
SUBLESSEE:

TDC Enterprises, Inc. dba Sea Wife Charters:

Place of business registration confirmed: YES X NO_
Registered business name confirmed: YES X NO___
Good standing confirmed: YES X NO__

REMARKS:
Kona Marine is requesting after-the fact consent to the above-mentioned sublease.

The Attached Exhibit B is the floor plan showing the location of the sublease within the
improvements of Kona Marine’s premises.

At its meeting on September 11, 2020, under item J-1, the Board denied Kona Marine’s request to
consent to three (3) subleases under Harbor Lease No. H-83-2, expressing its desire for a more
comprehensive solution in compliance with Kona Marine’s lease to resolve the issue of the fuel
dock use.

Accordingly, staff, with the assistance of the Deputy Attorney General, worked with Kona Marine
to reach an agreement on the usage of the fuel dock by its subtenants.

In addition, staff worked with Kona Marine to confirm that all its sublease agreements will receive
consent from the Board.

Under this agreement, which is reflected in the Special Conditions of the attached sublease, the
subtenant may use the fuel dock for loading and unloading passengers from its vessel, provided
the vessel has a current Commercial Use Permit for the Honokohau harbor. Further, the subtenant
agrees to yield its loading and unloading services to the fueling operation without interference or
obstruction in order to ensure that the fuel dock remains available for fueling operations,
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Staff requested that Kona Marine add a provision to the sublease that limits the use of the fuel
dock for the loading and unloading of passengers to thirty minutes. Kona Marine opposed the
requirement because they felt it would be unduly burdensome and counter-productive. Staff does
not agree with Kona Marine’s response and recommends that the Board condition any approval
upon a thirty-minute time limit for the use of the fuel dock for loading and unloading of passengers,
in order to minimize impediments to vessels’ access to the fuel dock for fueling operations.

RECOMMENDATION:

That the Board consent to the sublease under Harbor Lease No. H-83-2 between Kona Marine
Holdings, LLC., as Sublessor, TDC Enterprises, Inc. dba Sea Wife Charters, as Sublessee, subject
to any applicable conditions cited above which are by this reference incorporated herein and further
subject to the following terms and conditions:

1. Use of the fuel dock for loading and unloading passengers shall be subject to a
thirty-minute time limit.

2. The standard terms and conditions of the most current consent to sublease form, as
may be amended from time to time;

3. Review and approval by the Department of the Attorney General; and
4. Such other terms and conditions as may be prescribed by the Chairperson to best

serve the interests of the State.

Respectfully Submitted,

oy

Edward R. Underwood
Administrator

APPROVED FOR SUBMITTAL.:
6 e Q  Cods

Suzanne D. Case
Chairperson

Attachments:

Exhibit A — Honokohau Small Boat Harbor Area Map

Exhibit B - Building Floor Plan

Exhibit C — TDC Enterprises, Inc. dba Sea Wife Charters Sublease
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Exhibit C

KONA MARINE HOLDINGS, LLC
74-381 Kealakehe Parkway
Kailua-Kona, HI 96740
PHONE: (808) 325-5310

THE FUEL DOCK — SUBLEASE SUMMARY

Tenant:

Premises:
Rental Area:

LEASE TERMS
Begins:

Term:

Option to Renew:
Notice:

MONTHLY RENTAL PAYMENTS

Total Rent:

Electricity:

% G.E.T.:

TOTAL MONTHLY RENT:

SECURITY DEPOSIT:

MANAGING AGENT:

TDC Enterprises, Inc
Sea Wife Charters
74-872 Paihi Street
Kailua Kona, HI 96740
Phone: 329 1806

Fax:

Suite “I”

194 Square Feet
November 1, 2020
One (1) Year

N/A
Thirty (30) Days

$360.00 ($1.86 square foot)
50.00 Set amount per month
17.08 (4.166%)

$427.08

$360.00

Robert Curtis
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SUBLEASE

THIS INDENTURE OF Sublease is executed effective November
1, 2020 by and between KONA MARINE HOLDINGS, LLC., a Delaware
Limited Liability Company, with its principal place of business
located at 74-381 Kealakehe Parkway, Kailua-Kona, Hawaii 96740,
hereinafter called "Lessor", and TDC Enterprises, Inc and its
Affiliates, with a mailing address at 74-872 Paihi Street,
Kailua-Kona, Hawaii 96740 hereinafter collectively called
“Tenant”;

WITNESSET H:

(1) Lessor is the owner of those certain leasehold
premises, together with all improvements therein, demised by
State Harbor Lease No. H-83-2,at Honokohau Harbor, North Kona,
Hawaii, commonly known as "The Fuel Dock" and also referred to
herein as the “Property” or “building” with a street address of
74-381 Kealakehe Parkway, Kailua-Kona, Hawaii 96740, having space
therein to sublet.

(2) Tenant desires to lease space on the second floor of
the Property for the purposes of office, storage, retail sales of
products associated with their business, and for operating a
charter fishing business. Tenant shall enjoy access to the
common areas of the Property as provided herein.

(3) The parties desire to enter into a lease agreement
defining their respective rights, duties and liabilities relating
to the premises. In consideration of the mutual covenants
contained herein, the parties agree as follows:

Section 1. Description of Premises. Lessor does hereby
demise and lease to Tenant, and Tenant does hereby hire and lease
from the Lessor, a portion of the Property described above
commonly known as "The Fuel Dock", which portion is designated on
the sketch attached hereto as office Suite “I” (containing an
area of approximately 194 square feet), on the second floor,
hereinafter called the "premises". Together with the full right
of access to said premises in common with others over, across and
through any alleys, common entrances, docks, stairways, halls,
and corridors in or around said building, subject to the terms,
covenants and conditions contained herein.

The premises shall be used for the purposes of office,
storage, and/or retail space and for Tenant to conduct the
operational and administrative practices associated with their
charter fishing excursion business, and for no other purpose. The
common area docks may be utilized pursuant to Section 28
Paragraph 2, herein.



Section 2. Term of Sublease. The term of this Sublease
shall be for One (1) year, commencing November 1st, 2020, unless
sooner terminated as provided herein, or unless renewed as
provided herein. Tenant shall surrender the premises to Lessor
immediately on termination of the Sublease.

Section 3. Delivery of Possession. N/A

Section 4. Total Rent Due. Tenant shall pay to Lessor at
the office of Lessor or at such other place as Lessor shall
designate, Base Rent in equal monthly installments of THREE
HUNDRED SIXTY AND 0/100 DOLLARS ($360.00) each, in advance on the
first day of each and every calendar month, plus a $50

electricity charge. 1In addition, Tenant shall pay monthly Hawaii
General Excise Tax charged on Base Rent and the electricity
charge at the prevailing tax rate. 1In the event this Sublease is

automatically extended on a month-to-month basis after the
initial term, then rent shall be increased by 3% on each
anniversary date.

Any and all sums due hereunder which are unpaid when due shall
draw interest at the rate of one percent (1%) per month until
fully paid. In addition, a 5% late fee shall be charged on a one-
time basis for each late monthly payment of base rent.

In the event that the rent under State Harbor Lease No. H-83-2
shall increase during the term of this Sublease; Tenant shall pay
to Lessor, as additional base rent, an amount equal to the
percentage of such increase. For example, if the rent under the
State Harbor Lease increases by an amount equal to 5%, then the
base rent under this Sublease shall likewise increase by 5%.

Section 5. Payment of Building Operating Costs. Lessor
shall pay when due all real property taxes and State lease rent,
and shall provide and pay for common area lights, all insurance
including but not limited to fire, and public liability insurance
on the building and common areas as required by any government
agencies and as required under Harbor Lease No. H-83-2, water,
air conditioning, trash pickup, yard work, repairs, maintenance,
management services and all other operating costs of the building
("annual operating costs"), except those specifically agreed to
be provided by Tenant.

(1.) Tenant shall be responsible for his own janitorial
services, and Lessor shall not provide any such
services.



Section 6. Security Deposit. Lessor holds a security
deposit from Tenant in the amount of THREE HUNDRED SIXTY DOLLARS
($360.00), which may be used by Lessor to remedy any deficiencies
in leased premises, or in rent received, upon termination of
lease. Amounts not expended will be returned to Tenant at
termination of lease or completion of remediation, if required.

Section 7. Restrictions on Use. Tenant shall not use nor
permit the premises, or any part thereof, to be used for any
purposes other than those set forth herein. Tenant shall neither
permit on the premises any act, sale or storage that may be
prohibited under standard forms of fire insurance policies, nor
use the premises for any such purpose. In addition, no use shall
be made nor permitted to be made that shall result in (1) waste
on the premises, (2) a public or private nuisance that may
disturb the quiet enjoyment of other tenants in the building, (3)
improper, unlawful or objectionable use, including sale, storage,
or preparation of food, alcoholic beverages, or materials
generating an odor on the premises, or (4) noises or vibrations
that may disturb other tenants. Tenant shall comply with all
governmental regulations and statutes affecting the premises
either now or in the future. Tenant shall also comply with such
rules and regulations as may be adopted by Lessor from time to
time and made available in written form to Tenant; said rules and
regulations may affect not only occupancy of leased premises, but
also use of common and public areas, but in any event shall be
uniform as to all tenants and tenants of the building. No
animals or birds of any kind shall be permitted in or around the
building without the prior written permission of Lessor.

Section 8. Abandonment of Premises. Tenant shall not
vacate nor abandon the premises at any time during the term, but
if Tenant does vacate or abandon the premises or is dispossessed
by process of law for nonpayment of rent or any other reason, any
personal property belonging to Tenant, other than the business
files and records of Tenant, left on the premises shall be deemed
abandoned. At the option of Lessor, such abandoned property,
including all trade fixtures shall either become the property of
Lessor or shall be removed and stored at the Tenant's expense.
Tenant shall also be charged with any and all costs incurred by
the Lessor in placing the premises in a condition suitable for
releasing to another Tenant.

Section 9. Utilities.




A. Telephone. Tenant shall, in its own name, contract for
and obtain telephone services for the demised premises at its own
liability and expense and shall indemnify Lessor from any
liability thereunder.

B. Electric. Tenant shall pay Lessor a set amount of $50
per month plus General Excise Tax for their electricity usage as
stated under Section 4.

Tenant shall pay the electric cost within thirty (30) days after
receipt of a statement therefor. Any and all sums due hereunder
which are not paid when due shall draw interest at the rate of
one percent (1%) per month until fully paid. In addition, a 5%
late fee shall be charged on a one-time basis for each late
monthly payment of electric cost.

Section 10. Condition of Premises. The taking of
possession by Tenant shall be conclusive evidence as against the
Tenant that the premises were in good order and satisfactory
condition when Tenant took possession.

Section 11. Maintenance.

A. Tenant's Duties. Tenant will, at its own expense, keep
the interior of the premises in good repair and tenantable
condition during the term of this Sublease, and Tenant shall
promptly and adequately repair all damage to the interior of the
premises and replace or repair all damaged broken glass,
fixtures, and appurtenances under the supervision and with the
approval of Lessor and within any reasonable period of time
specified by Lessor. If Tenant does not do so, Lessor may, but
need not, make such repairs and replacements, and Tenant shall
pay Lessor the cost thereof forthwith upon billing for same.
Lessor may, but shall not be required to do so, enter the
premises at all reasonable times to make such repairs,
alterations, improvements and additions. Tenant shall, at the
termination of this Sublease, surrender the premises to Lessor in
as good condition and repair, as reasonable and proper use
thereof will permit.

B. Lessor's Duties. Lessor shall keep the exterior and
common areas of the building in which the premises are located in
good condition and repair, reasonable wear and tear excepted.

Section 12. Certain Rights Reserved by Lessor. Lessor
shall have the following rights, exercisable without notice
except as provided herein and without liability to Tenant for
damage or injury to property, persons or business and without
effecting an eviction, constructive or actual, or disturbance of
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Tenant's use or possession or giving rise to any claim for set-
off or abatement of rent:

(a) To install, affix and maintain any and all signs on the
exterior and interior of the building.

(b) To designate and approve, prior to installation, all
types of window shades, blinds, drapes, awnings, window
ventilators and other similar equipment, and to control all
internal lighting that may be visible from the exterior of the
building.

(c) To inspect the premises at reasonable hours and, during
the last sixty (60) days of the term, to show them to prospective
tenants at reasonable hours and, if they are vacated, to prepare
them for re-occupancy.

(d) To retain at all times, and to use in appropriate
instances, keys to all doors within and into the premises; no
locks shall be changed or added without the prior written consent
of Lessor which consent shall not be unreasonably withheld. It
is hereby understood by Lessor that Tenant has a duty of
confidentiality to its clients and, therefore, Lessor may never
enter the premises without Tenant's presence except in cases of
imminent danger to life or property.

(e) To prohibit the placing of vending or dispensing
machines of any kind in or about the premises without the prior
written permission of Lessor.

(f) So long as Tenant's use of the premises and rights
created under this Sublease are not substantially affected,
Lessor may from time to time adopt such rules and regulations as
in its discretion are required and as may affect not only the
occupancy of the leased premises, but also the use of common and
public areas; said rules and regulations shall be uniform and
written notice thereof given. Lessor may enter upon the premises
and may exercise any or all of the foregoing rights hereby
reserved without being deemed guilty of an eviction or
disturbance of Tenant's use or possession and without being
liable in any manner to Tenant.

Section 13. Liability of Lessor. Tenant waives all claims
against Lessor for damages to goods or for injuries to persons on
or about the premises from any cause arising at any time except
those actions resulting from the negligent acts or omissions of
Lessor or its agents and employees. Tenant will indemnify Lessor
on account of any damage or injury to any person, or to the goods
of any person, arising from the use of the premises by Tenant, or
arising from the failure of Tenant to keep the premises in good

5




condition as provided herein. Tenant agrees to pay for all damage
to the building, as well as all damage or injury suffered by
tenants or occupants thereof caused by misuse or neglect of the
premises by Tenant.

Section 14. Destruction of Premises. In the event of a
partial destruction of the premises during the term from any
insured cause, Lessor shall forthwith repair the same provided
the repairs can be made within sixty (60) days under the laws and
regulations of applicable governmental authorities. Any such
partial destruction from any insured cause shall neither annul
nor void this Sublease, except that Tenant shall be entitled to a
proportionate reduction of rent while the repairs are being made,
any proportionate reduction being based on the extent to which
the making of repairs shall interfere with the business carried
on by Tenant in the premises. If the repairs cannot be made in
the specified time, Lessor may, at its option, make repairs
within a reasonable time, this Sublease continuing in full force
and effect and the rent to be proportionately rebated as
previously set forth in this paragraph. In the event that Lessor
does not elect to make repairs that cannot be made in the
specified time, this Sublease may be terminated at the option of
either party. Upon such termination, Lessor shall be liable to
Tenant for the depreciated replacement value of all improvements
and fixtures made by Tenant and not covered by insurance. The
market value of the improvements and fixtures shall be determined
by assuming the building has not been destroyed. In the event of
any partial destruction of the premises during the term from any
uninsured cause, then Lessor may, at Lessor's option, terminate
this Sublease upon written notice to Tenant. A total destruction
of the building in which the premises are situated shall
terminate this Sublease.

Section 15. Condemnation. A condemnation of the entire
building or a condemnation of the portion of the premises
occupied by Tenant shall result in a termination of this
Sublease. Tenant's share of the compensation award will be
determined by taking the fair market value of the remaining term
of the Sublease and the replacement value of Tenant's
improvements, fixtures and alterations less the amount due under
the Sublease, over the fair market value of the building times
the actual condemnation award. The fair market values referred
to above shall be determined by assuming there has been no
condemnation.

For example, assume as follows: the fair market value of
the remaining term of the Sublease less the amount due under the
Sublease is $5,000.00; the replacement value of Tenant's
improvements, fixtures and alterations is $5,000.00; the fair
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market value of the building is $100,000.00; the actual
condemnation award is $60,000.00. Then Tenant's share shall be
$6,000.00, i.e.: ($10,000 divided by $100,000) x $60,000.

Section 16. Assignment and Subletting. Tenant shall not
assign any rights or duties under this Sublease nor sublet any
part of the premises without the prior written consent of Lessor,
which consent shall not be unreasonably withheld. A consent to
one assignment or sublease shall not waive Lessor's rights
hereunder. This Sublease shall not be assignable by operation of
law without the written consent of Lessor, which consent shall
not be unreasonably withheld.

Section 17. Breach or Default. Tenant shall have breached
this Sublease and shall be considered in default hereunder if (1)
Tenant files a petition in bankruptcy or insolvency or for
reorganization under any bankruptcy act or makes an assignment
for the benefit of creditors, (2) involuntary bankruptcy
proceedings are instituted against Tenant under any bankruptcy
act and such proceedings adjudge Tenant a bankrupt, (3) Tenant
fails to pay any monthly rent or operation costs when due and
Lessor has given Tenant fifteen (15) days written notice to pay
the rent or operation costs, or (4) Tenant fails to perform or
comply with any of the covenants or conditions of this Sublease
and such failure continues for a period of thirty (30) days after
written notice thereof is given to Tenant.

Section 18. Effect of Breach. In the event of a breach of
this Sublease as set forth in Section 17 Breach or Default, the
rights of Lessor shall be as follows:

(1) Lessor shall have the right to cancel and terminate
this Sublease, as well as all of the right, title and interest of
Tenant hereunder, by giving to Tenant not less than ten (10)
days' written notice of the cancellation and termination. On
expiration of the time fixed in the notice, this Sublease and the
right, title and interest of Tenant hereunder shall terminate in
the same manner and with the same force and effect, except as to
Tenant's liability, as if the date fixed in the notice of
cancellation and termination were the end of the term herein
originally determined.

(2) Without affecting Lessor's duty to mitigate damages, on
termination Lessor may recover from Tenant all damages
proximately resulting from the breach, including the cost of
recovering the premises and the worth of the balance of this
Sublease over the reasonable rental value of the premises for the



remainder of the Sublease term, which sum shall be immediately
due Lessor from Tenant.

Without affecting Lessor's duty to mitigate damages and
after reasonable time allowed Tenant to release the premises,
Lessor may re-let the premises or any part thereof for any term
without terminating the Sublease. Lessor may make alterations
and repairs to the premises. The duties and liabilities of the
parties if the premises are re-let as provided herein shall be as
follows:

(a) In addition to Tenant's liability to Lessor for
breach of the Sublease, Tenant shall be liable for all expenses
of the re-letting, for the alterations and repairs made, and for
the difference between the rent received by Lessor under the new
lease agreement and the rent installments that are due for the
same period under this Sublease.

(b) The rent received from re-letting the premises
shall be applied: (1) to reduce Tenant's indebtedness to Lessor
under this Sublease, (2) to expenses of the re-letting and
alterations and repairs made, (3) to rent due under this
Sublease, or (4) to payment of future rent under this Sublease as
it becomes due.

If the new tenant does not pay a rent installment
promptly to Lessor and the rent installment has been credited in
advance of payment to the indebtedness of Tenant other than rent
or if rentals from the new tenant have been otherwise applied by
Lessor as provided for herein and, during any rent installment
period, are less than the rent payable for the corresponding
installment period under this Sublease, Tenant shall pay Lessor
the deficiency separately for each rent installment deficiency
period and before the end of that period.

Section 19. Subordination and Financing. Tenant agrees
upon request of Lessor to subordinate this Sublease and its
rights hereunder to the lien of any mortgage, deed of trust or
other encumbrance, together with any conditions, renewals,
extensions or replacements thereof, now or hereafter placed,
charged or enforced against the Lessor's interest in this
Sublease and the leasehold estate hereby created, the premises or
the land, building or improvements included thereon or of which
the premises are a part, and to execute and deliver, (but without
cost to Tenant) at any time and from time to time upon demand by
Lessor such documents as may be required to effectuate such
subordination, and, in the event that Tenant shall fail, neglect
or refuse to execute and deliver any such document within ten
(10) days after Lessor has given written notice to do so, Tenant
hereby appoints Lessor, its successors and assigns, the attorney-
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in-fact of Tenant irrevocably to execute and deliver any and all
such documents for and on behalf of Tenant; provided, however,
that Tenant shall not be required to effectuate such
subordination nor shall Lessor be authorized to effect such
subordination on behalf of Tenant, unless the mortgagee or
beneficiary named in such mortgage, deed of trust or other
encumbrance shall first agree in writing for the benefit of
Tenant that, so long as Tenant is not in default under any of the
provisions, covenants or conditions of this Sublease on the part
of Tenant to be kept and performed, neither this Sublease nor any
of the rights of Tenant hereunder shall be terminated or modified
or be subject to termination or modification nor shall Tenant's
possession of the premises be disturbed or interfered with by any
trustee's sale or by an action or proceeding to foreclose said
mortgage, deed of trust or other encumbrance.

Section 20. Liability Insurance. Tenant shall, during the
term hereof, procure and keep in full force and effect a policy
of liability insurance in an amount of not less than One Million

Dollars ($1,000,000.00). Such policy shall contain a clause that
the insurer will not cancel or change the insurance without first
giving Lessor thirty (30) day’s prior written notice. The policy

shall name Lessor and the STATE OF HAWAII as additional insureds.

Section 21. Option to Renew. Upon the expiration of the
original Sublease Term, Sublease shall automatically renew on a
month to month basis, under the existing terms and conditions,
unless terminated by either party with 30 days written notice.

Section 22. Subject to State Harbor Lease No. H-83-2 and
Consent. Tenant agrees that this Sublease is subject to the
terms and conditions of State Harbor Lease No. H-83-2, and Tenant
agrees to abide by such terms and conditions. Tenant
acknowledges that this Sublease is subject to the consent of the
State of Hawaii. Lessor will use his best efforts to obtain such
consent; however, i1if consent is not given by the State of Hawaii,
this Sublease shall be terminated.

Section 23. Attorney's Fees. In case suit shall be brought
for an unlawful detainer of the premises, for the recovery of any
rent due under the provisions of this Sublease or for breach of
any condition contained herein by either party, the prevailing
party in such action shall recover in addition to damages and
costs a reasonable attorney's fee which shall be fixed by the
court.




Section 24. Partial Invalidity. If any term, provision or
condition of this Sublease shall be held by a court of competent
jurisdiction to be invalid, void or unenforceable, the remainder
of this Sublease shall continue in full force and effect and
shall in no way be affected, impaired or invalidated thereby.

Section 25. Captions, Pronouns, and Definitions.

(1) Captions. The captions appearing at the beginning of
the articles, sections and paragraphs hereof are descriptive only
and intended for convenience in reference to this Sublease and
should there be any conflict or inconsistency between any such
caption and the text of any such article, section or paragraph at
the head of which it appears, the text of the article, section or
paragraph, as the case may be, and not such caption shall control
and govern in the construction of the terms of this Sublease.

(2) Pronouns. Masculine or feminine pronouns shall be
substituted for the neuter form and vice versa, and the plural
shall be substituted for the singular and vice versa in any place
herein in which the context requires such substitution(s).

(3) Definitions. Defined terms shall have the meaning
ascribed to each as written in this Sublease. For all purposes
under this Sublease, Affiliate(s) shall mean any person or entity
now or hereafter in control of, controlled by, or in common
control with the company or individual entering into this
Sublease by virtue of management authority, contract, or equity
interest.

Section 26. Successors and Assigns. The terms, provisions,
covenants and conditions contained in this Sublease shall apply
to, bind and inure to the benefit of the heirs, personal
representatives, administrators, legal representatives,
successors and assigns (where assignment is permitted) of Lessor
and Tenant, respectively.

Section 27. Entire Agreement. This Sublease constitutes
the entire agreement of Lessor and Tenant and supersedes all oral
and written agreements and understandings made and entered into
by the parties hereto prior to the date hereof, except any
agreements entered into by Lessor and Tenant relating to the
construction of improvements by Lessor for the benefit of Tenant
concerning the premises. Except as herein and otherwise
provided, no subsequent alteration, amendment, change or addition
to this Sublease shall be binding upon Lessor and Tenant unless
reduced to writing and signed by each of them.
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Section 28. Special Conditions

. Parking: Tenant acknowledges and understands this Sublease
does “not” include designated parking for Tenant or Tenant’s
guests. Furthermore, the DNLR controls the parking areas
adjacent to the premises and as such, Tenant is subject to
the parking regulations imposed by the DNLR. Tenant
violations of DNLR parking regulations may be considered a
Breach of this Sublease and as such grounds for termination.

. Dock Usage: Tenant operates an ocean excursion and/or
charter related business and thereby provides the service of
loading and unloading passengers to and from its vessel(s).
Tenant shall be permitted to use the Fuel Dock Property for
the service purpose of loading and unloading passengers
to/from its vessel(s) so long as: (i) Tenant, for each of
its vessels, is legally permitted to operate commercially
within Honokohau Harbor and that such operations do not
result in any violoation of rules or statutes governing
harbor use at Honokohau Harbor; and (ii) Tenant agrees to at
all times yield its loading and unloading services to the
fueling operations at the Property without interference or
obstruction. Lessor reserves the right to suspend or
terminate Tenant’s loading and unloading activities if
Tenant does not strictly adhere to the provisions contained
in this paragraph.

[Signatures to Follow]
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IN WITNESS WHEREOF,
Sublease in duplicate,

"Lessor"

"Tenant"

the parties hereto have executed this
the day and year first above written.

KONA MARINE HOLDINGS, LLC.

| - st

LR e o

By

Craig Stevenson
Its: Authorized Representative

TDC Enterprises, Inc.

oy ndan Ttudnaed.

Name Fhmber FHUdn AL
ritie esident
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