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STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Land Division 
Honolulu, Hawaii 96813 

February 12, 2021 

Board of Land and Natural Resources PSF No.: 20KD-080 
State of Hawaii 
Honolulu, Hawaii Kauai 

Denial of Petition for Contested Case Hearing filed January 14, 2021 by 
Petitioner InSite Towers Development, LLC, Regarding Board Action of January 
8, 2021 Agenda Item D-1 , Terminate Use, Occupancy and Possession ofPremises 
under Expired General Lease No. S-3795 by InSite Towers Development, LLC,· 
Authorize the Issuance ofa Direct Lease to New Cingular Wireless PCS, LLC 
(New Cingular) for Microwave Station and Microwave Tower Facilities Purposes 
and Grant ofTerm, Non-Exclusive Easements to New Cingular for Access and 
Utility Purposes, Hanapepe, Waimea, Kauai, Tax Map Keys: (4) 1-4-001:016, 
017 and (4) 1-4-001:002 pars. 

BACKGROUND: 

At its meeting of January 8, 2021, under agenda item D-1, the Board of Land and Natural 
Resources approved the termination oflnsite's use, occupancy and possession of 
premises under expired General Lease No. S-3 795, authorized the issuance of a direct 
lease for microwave station and microwave tower facilities purposes, the grant of term, 
non-exclusive easements for access and utility purposes, and the issuance of a revocable 
permit all to New Cingular for management of microwave station, microwave tower 
facilities, and access and utility corridors for purposes of allowing Hawaiian Telcom, Inc. 
to continue using the premises to provide service to its customers pending the completion 
of a new lease of the premises between the Board and New Cingular. A copy of the 
Board submittal, approved as amended, is attached as Exhibit 1. 

Petitioner InSite Towers Development, LLC (Petitioner), through its outside counsel, 
attended the meeting via Zoom. Petitioner was advised of its right to request a contested 
case but chose - as is also its right - to wait for the Board's decision. The Board voted to 
approve staffs recommendations. Thereafter, Petitioner made an oral request for a 
contested case hearing during the meeting. On January 14, 2021, Petitioner submitted its 
written request for a contested case hearing. 

RECEIVED PETITION: 

0-7 
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On January 14, 2021, the Department received a written petition for a contested case 
hearing from Petitioner. A copy of the petition is attached as Exhibit 2. 

DISCUSSION: 

An administrative agency must hold a contested-case hearing when it is required by law, 
which means that the contested-case hearing is required by (1) statute, (2) administrative 
rule, or (3) constitutional due process. Mauna Kea Anaina Hou v. BLNR, 136 Hawai'i 
376, 390, 363 P.3d 224, 238 (2015). 

Here, Petitioner references rules and statutes that govern a contested case when required. 
But the cited rules and statutes do not require a contested case. Staff is not independently 
aware of any rule or statute that requires a contested case. 

As to due process, there is a two-step process in determining whether a person is entitled 
to a contested-case hearing under constitutional due process. The first step requires 
consideration of "whether the particular interest which claimant seeks to protect by a 
hearing is 'property' within the meaning of the due process clauses of the federal and 
state constitutions." Flores v. BLNR, 143 Hawai'i 114,125,424 P.3d 469,480 (2018) 
( citation and internal brackets omitted). Second, if a court "concludes that the interest is 
'property,' th[ e] court analyzes what specific procedures are required to protect it." Id. 

Step one merely requires consideration of whether an entity seeks to protect a 
constitutionally cognizable property interest. Flores, supra. To have such a property 
interest, a person "must clearly have more than an abstract need or desire for it. He must 
have more than a unilateral expectation of it. He must, instead, have a legitimate claim of 
entitlement to it." Sandy Beach Def Fund v. City & Cnty. ofHonolulu, 70 Haw. 361, 
377, 773 P.2d 250, 260 (1989). Legitimate claims of entitlement that constitute property 
interests "are not created by the due process clause itself. Instead, they are created and 
their dimensions are defined by existing rules or understandings that stem from an 
independent source such as state law[.]" Flores , supra (citation and internal brackets 
omitted). 

If step one of the analysis is satisfied, then step two analyzes how the government action 
would affect that interest with and without procedural safeguards. With respect to the 
step two, the Hawai ' i Supreme Court has been careful to emphasize that "[ d]ue process is 
not a fixed concept requiring a specific procedural course in every situation." Sandy 
Beach, 70 Haw. at 378, 773 P.2d at 261. Due process "is flexible and calls for such 
procedural protections as the particular situation demands." Id. (quoting Morrisey v. 
Brewer, 408 U.S. 471 , 481 (1972)). The touchstone of due process is "notice and an 
opportunity to be heard at a meaningful time and in a meaningful manner before 
governmental deprivation of a significant property interest." Id. 

In determining what procedures are necessary to satisfy due process, the administrative 
agency must examine and balance three factors : 
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(1) the private interest which will be affected; 
(2) the risk of an erroneous deprivation of such interest through the 
procedures actually used, and the probable value, if any, of additional or 
alternative procedural safeguards; and 
(3) the governmental interest, including the burden that additional 
procedural safeguards would entail. 

Flores , 143 Hawai ' i at 126,424 P.3d at 481. 

Step One: Petitioner Fails to Identify a Constitutionally Cognizable Property Interest 

Petitioner identified three potential property interests: 

1. Ownership of the telecommunications tower (the "Tower") at the Puu 
Ka Pele Tower Site located on the Premises (as hereinafter defined). 

2. Interest in and to the premises described in the Lease (the 
"Premises"), as Lessee under the Lease and/or any related lease. 

3. Interest as Licensor under a License Agreement between InSite and 
Hawaiian Telcom. 

Staff disagrees that Petitioner owns the telecommunications tower for the reasons 
discussed at the January 14, 2021 meeting. But in any event, Petitioner at most has 
a contract claim relating to the Tower. A (hypothetical) breach of contract does not 
deprive Petitioner of property because Petitioner is entitled to either performance of 
the contract or damages. Breach of contract by the State, if any, does not deprive 
Petitioner of property because Petitioner retains its claim of damages for breach. 

Petitioner's second claim fails immediately. The lease expired more than seven years 
ago. Petitioner is on the property now without any written disposition or entitlement. 
At the very most, it might be considered a holdover tenant with a month-to-month 
tenancy. Without conceding the validity of that position, Petitioner has - in any event -
received adequate notice to vacate. 

Similarly, the third claim is without merit. Although the Board did approve the licensing 
agreement, the Board did not extend the lease that was set to expire one month later, nor 
did the Board approve a new lease. Petitioner lacks the authority to carryover a licensing 
agreement for premises in which it holds no legal interest. 

Step Two: Even if Petitioner Identified a Constitutionally Cognizable Property Interest, 
Petitioner is Not Entitled to a Contested-Case Hearing Based Upon the Specific Factual 
Situation at Issue. 

For the sake of argument, even if Petitioner established a property interest, Petitioner is 
not entitled to a contested-case hearing. Again, if a petitioner asserts a constitutionally 
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cognizable property interest, that is not the end of the inquiry as to whether a contested­
case hearing is required. The touchstone of due process is "notice and an opportunity to 
be heard at a meaningful time and in a meaningful manner before governmental 
deprivation of a significant property interest." Sandy Beach, 70 Haw. at 378, 773 P.2d at 
261. To determine what process is due, the administrative agency must examine and 
balance the three factors described above. 

First, Petitioner has not indicated that it can or, as a practical matter, would remove the 
Tower from the site. Any right to damages is not affected by the action. 

Second, Petitioner has received notice and a hearing. Additional or alternative 
procedures would certainly have value to Petitioner in the sense of giving it another 
chance to make its argument. There is, however, no incremental value in holding a 
contested case as opposed to a trial de nova. 

Third, the governmental interest at stake is substantial in that a contested case hearing 
would substantially delay moving forward with longer term resolution of the problem. 

RECOMMENDATION: 

That the Board deny the petition for a contested case hearing filed by Petitioner InSite, 
pursuant to HAR§ 13-1-29.1. 

In the alternative, if the Board disagrees then the Board should authorize the Chair to 
select a hearing officer and for the contested case to proceed. 

Respectfully Submitted, 

Luke J. Sarvis 
Project Development Specialist 

APPROVED FOR SUBMITTAL: 

Suzanne D. Case, Chairperson 
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EXHIBIT 1 

E E 
STATE OF HAWAII 

DEPARTMENT OF LAND AND NATURAL RESOURCES 
Land Division 

Honolulu Hawaii 96813 

Januaty 8, 2021 

Board of Land and Natural Resources PSF No.: 20KD-080 
State of Hawaii 
Honolulu, Hawaii 

Terminate Use, Occupancy and Possession of Premises under Expired General Lease No. 
S-3795 by InSite Towers Development LLC; Authorize the Issuance of a Direct Lease to 
New Cingular Wireless PCS, LLC (New Cingular) for Microwave Station and Microwave 
Tower Facilities Purposes and Grant of Tenn, Non-Exclusive Easements to New Ci11gular 
for Access and Utility Purposes, Hanapepe, Waimea, Kauai, Tax Map Keys: (4) 1-4-
001:0 16, 017 and (4) 1-4-001 :002 pors. 

CURRENT USER: 

TnSite Towers Development, LLC, a Delaware limited liability company. 

APPLICANT FOR NEW LEASE: 

New Cingular ·wireless PCS, LLC, a Delaware limited liabi lity company and a public 
utility company registered with the Hawaii Public Utilities Commission. 

LEGAL REFERENCE: 

Sections 171-6, -11, -13 , -26 and -95 and other applicable sections of Chapter 171 , Hawaii 
Revised Statutes, as amended. 

LOCATION: 

Portion of Government lands of Hanapepe, ·waimea, Kauai, identified by Tax Map Keys: 
(4) 1-4-001: 016, 017 and (4) 1-4-001: pors. as shown on the attached maps . (Exhibits I­
A and 1-B). 

AREA: 

Item: Area: 
Puu Ka Pele Microwave Station Site 4,200 sf 
Puu Ka Pele Microwave Tower Site 1,225 sf 

qs ~mended 
APPROVED~BY THE BOAR.D OF 

LANO ANO NATU RAL RESOURCES 
AT ITS MEETING HELD OI~ 

JC\rnAt7try B1 2.021 uo. 
0-1 



BLNR- Authorize Direct Lease and Grant Page2 January 8, 2021 
ofEsmts to New Cingular Wireless PCS, LLC 

Item: Area: 
Easement A 8,526 sf 
Easement B 2,101 sf 
Easement C 8,260 sf 
Easement D 5,235 sf 

Total: 29,547 sf 

ZONING 

State Land Use District: Conservation 

TRUST LAND STA TUS: 

Section 5(b lands of the Hawaii Admission Act 

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO 

CURRENT USE STA TUS: 

The site is developed with a microwave station, microwave tower and access road 
constrncted under expired General Lease No. S-3795, to Hawaiian Telcom, Inc ., Lessee, 
for telecommu11ication purposes. The lease expired on November 25 , 2013 . 

LEASE CHARACTER OF USE : 

Microwave station and microwave tower facil ities together with appurtenant easements . 

LEASE TERM: 

55 years. 

LEASE COMMENCEMENT DATE: 

To be determined by the Chairperson. 

ANNUAL LEASE RENT: 

To be determined by staff or independent appraisal establishing fair market rent for land 
and improvements1 subject to review and approval by the Chairperson. The appraisal shall 
be procured by the State pursuant to Section 171-l 7(b) HRS but paid for by applicant 
Cingular Wireless PCS , LLC. 

METHOD OF LEASE RENT PAYMENT: 

Semi-annual payments , in advance. 
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LEASE RENTAL REOPENINGS : 

At the 101h, 20th , 301
\ 401

\ and 50th years of the lease term, by staff or independent 
appraisal. 

LEASE PERFORMANCE BOND: 

Twice the annual rental amount. 

PROPERTY CHARACTERISTICS: 

Utilities - electricity 

Existing Improvements - Microwave station, microwave tower a11d related infrastructure 

Legal access to property - Staff has verified that there is legal access to the property off of 
Kokee Road. 

Subdivision - Staff has verifie d the premises are located in the conservation di strict and 
therefore not subject to county subdivision requirements. The parcels identified as TMK.s: 
(4 1-4-001:016 and 017 were subdivided out oftbe larger parcel TMK: (4) 1-4-001:002. 
Parcel 16 is the location ofthe microwave station and Parcel 17 is the location of the tower. 

Encumbrances - Staff has verified that the site is located within the boundaries of the Puu 
Ka Pele Park set aside to the Division of State Parks pursuant to Executive Order No. 69 
dated November 10, 1919. 

Conservation District - Initial construction of the Pun Ka Pele radio station began in 1960, 
predating the establi shment of the Conservation District. The first tower constructed at Lhe 
site was 26 feet tall. In 1982, the Board approved Conservation District Use Permit KA -
1464 to replace the 26-foot tower with a 50-foot tower . See Exhibit 1-C. Replacement 
with a higher tower was chosen because line of sight was needed to the Pacific Missile 
Range at Barking Sands and the proposed alternatives would have required regular 
trimming or removal of approximately an acre of established forest. 

EASEMENT CHARACTER OF USE: 

Easements A. B.. C and D: Right, privilege and authority to construct, use, maintain and 
repair a right-of-way over, under and across State-owned 
land for access and utility purposes , including the right, 
privi lege and authority to construct, use, maintain, repair 
rep lace and remove telecommurucation transmission lines, 
poles guy wires and anchors over under and across State­
owned land, including the right to trim and keep trimmed 
any trees in the way of its appliances and equipment. 
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EASEMENT TERM: 

55 years . 

EASEMENT COMMENCEMENT DATE: 

To be determined by the Chairperson. 

EASEMENT CONSIDERATION: 

One-time payment to be determined by staff or independent appraisal , subject to review 
and approval by the Chairperson. The appraisal shall be procured by the State pursuant to 
Section l 71 -17(b), HRS, but paid for by applicant New Cingular Wireless PCS, LLC. 

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT: 

In accordance with Hawaii Administrative Rules Section 11 -200. 1-15 and the Exemption 
List for the Department of Land and Natural Resources concurred with by the 
Environmental Council dated November 10, 2020, the subject request is exempt from the 
preparation of an environmental assessment pursuant to Exemption Class No. 1, Item 40, 
that states "Leases of State land involving negligible or no expansion or change of use 
beyond that previously existing." (Exhibit 2). 

DCCA VERIFICATION: 

Place of business registration confirmed: YES 
Registered business name confomed: YES 
Applicant in good standing confirmed: YES 

REMARKS: 

fNSITE 'S NON-PAYMENT OF RENT AND NON-REGISTRATION WITH PUBLIC 
UTILITIES COWvfISSION: 

General Lease No. S-3795 (GL3795) was issued to a predecessor of Hawaiian Telcom, Inc. (HTl) 
on November 26, 1963 for a term of 50 years. The original microwave station and tower were 
constructed prior to the implementation of the conservation district laws in 1964. At its meeting 
of October 8, 1982, Item H-4 the Board approved Conservation District Use Permit KA-1464 for 
the construction of a taller microwave tower on the premises. 

At its meeting of December 13 , 2013 , Item D-3, the Board approved a one-year holdover of the 
lease to HTI, however, the holdover document was not prepared or executed. On October 24, 
20 I 4, under agenda item D-9, the Board approved the assignment of the lease (along with other 
microwave tower 1eases on State-lands) from HTI to InSite Towers Development, LLC (InSite) . 
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However, even if the one-year holdover had been prepared and executed, GL3795 would have 
expired a month later on November 25 , 2014 before the documentation of the assignment could 
be finalized . Nevertheless InSite assumed control of the premises pursuant to the Board ' s consent 
to the assignment and continued to operate a microwave tower there. 

Begi nning in 2014 staff approached lnSite about the possibility of a direct negotiation lease of the 
premises which would require InSite or an affilia te to register with the Hawaii Public Utilities 
Commission (PUC). Initially, lnSite indicated it was not interested in pursuing this option. Kauai 
District Land Office staff then prepared a Board submittal requesting authorization to issue a lease 
by public auction and an interim month-to-month revocable permit to InSite retroactive to 
November 26 2014. A draft of the submittal was provided to InSite on June 2, 2016 and included 
a recommendation to charge interim rent to InSite at the rate payable 1mder GL3795 until fair 
market rent could be determined. InSite provided comments on this draft, including a comment 
that InSite would pay rent for the premises once the fajr market rent was determined by appraisal. 

The draft submittal was never finalized for placement on the Board's agenda. Rather, in about 
2019, InSite expressed interest in fo1ming a PUC-registered entity. The creation of such an entity 
would allow the Board to issue a lease to InSite or its PUC-registered affili ate by direct negotiation 
as a pub! ic utility company . Land Division therefore put the 2016 draft submjttal for a public 
auction lease and revocable permit on further hold. 

Later in 2019, staff notified InSite that the department would charge rent to InSite at the rate under 
expired GL3795 retroactive to November 26, 2014. 1 This was intended to be an interim rent until 
an appraisal could be secured. fnSite objected, stating that staff had advised In Site not to pay rent 
until a new disposition for the premises was issued. Staff advised InSite that there must have been 
a miscommunication regarding rent. See Exhibit 3. Invoices were t11en sent to InSite, but lnSite 
did not pay them or contact staff to discuss them. A copy of the unpaid invoice from January 19 
2020 is attached as Exhibit 4 . 

Then in May 2020, Land Division sent InSite a demand letter by regular and certified mail advising 
InSite that it needed to pay the interim rent within 30 days of the receipt of the letter, and , assuming 
it was still interested in a direct lease of the site provide Land Division with evidence of its PUC 
registration within 60 days. If TnSite met both of those requirements, the letter explained staff 
would recommend the Board issue a direct lease to InSite. If InSite did not satisfy either 
requireinent, Land Division would pursue other options for tbe property. See Exhjbit 5 attached. 2 

1 When the Board approved the assignment ofGL3795 to [nSite at its meeting of October 24, 2014, Item 
D-9, the rent payable to the State under the lease was $2 ,000 per year. The Board also approved a sublease 
by InSite back to HTI at tbe sublease rent of $2 ,400 per year, of which the Board detemiined the State 
should share in the amount of 30% or $720. Accordingly, the lease rent last payable under GL3 795 was 
$2,720 per year. 

2 The letter to InSite is dated May 18, 2020 and the certified mail receipt shows InSite received it on May 
26, 2020, 
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InSite did not timely respond to the demand letter and did not otherwise communicate with Land 
Division. until its letter of September 28, 2020, more than follr months after the demand letter was 
received by InSite. The letter from InSite makes a number of al legations, including that Land 
Division staff directed it not to pay rent during a telephone conversation but ultimately offers to 
pay rent (though at a rate much lower than the $2,720 last payable under expired GL3795) . See 
Exhibit 6 attached. 3 

By letter dated September 30, 2020, Land Division let InSite know that it disagreed with InSite ' s 
version of what staff had communicated to InSite. Land Division additionally explained that New 
Cingular Wireless PCS, LLC (New Cingular) had submitted an application to use the site and that 
Land Division would be presenting New Cingular's request to the Board. Land Division declined 
to accept InSite 's September 28, 2020 rent offer pending Board action on the present request. See 
Exhibit 7 attached . 

InSite claims it still owns the tower on the premi ses despite the expiration of GL3795 , The lease 
provides in relevant part: 

15. Surrender. That the Lessee shall and will, except as herein provided~ at the 
expiration or sooner tennination of this lease, peaceably and quietly surrender and 
deliver possessi.on of the demised premises to the Lessor, together with all buildings 
and impro11ements of whatever name or narure now on or hereafter erected or 
placed upon the same in good order and condition, reasonable wear and tear 
excepted. 

The lined-out phrase 'and improvements of whatever name or nature ' bears the letters "A. H.S." 
and "N.P." "A.H.S." appears to be the initials of the notary public who witnessed the lessee 's 
signatures, 4 and "N.P." likely stands for "Notary Public. " Accordingly , the interlineation was 
made by the lessee before lessee signed the document and before the Chairperson and a Board 
member ,signed the lease, Under current departmental policy, lessees are instrncted not to make 
any changes to leases and other conveyance instruments sent to them for signature. There is good 
reason for policy. Many leases the department issues are through public auction, including 
GL3795. Under longstanding Hawaii legal precedent, leases issued through public auction can.not 
be amended. State v. Kahua Ranch, Ltd ., 47 Haw. 28, 36 (Haw. 1963): 

The statutory provisions of Hawaii forbid any agreement between the State and a 
prospective bidder for a lease of State land inconsistent with the terms of the notice 
of sale as published. Any such agreement contrary to the tenns of the published 
notice of sale would be illegal and unenforceable. Otherwise the statutory 

3 Interestingly, lnSite 's eptember 28, 2020 letter with its offer to finally pay rent was sent not long after 
New Cingular Wireless PCS LLC contacted Land Divis ion about applying for a lease of the site in early 
August 2020 . As discussed later in this submittal , New Cingular submitted its application for a direct lease 
of the site on September 1, 2020, 

4 The notary 's name appears to be Alice H. Szczybek. 

https://possessi.on
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requirements become meaningless . 

It follows that any attempt to amend the lease fonn was ineffective and that the State now owns 
al l buildings and improvements on the prernjses. The improvements consist of a lattice tower, 
equipment and generator shelter, and access road. 

On November 24, 2020, InSite tendered partial payment of its delinquent rent. Land Division ' s 
May 18, 2020 demand letter sought payment of $16,320. However, according to InSite's counsel 
the check tendered by InSite in the amount of $15,524.18 represents all rent received from its 
subtenant, HTI, for the period December 30, 2014 through December 31, 2020. Additionally, 
InSite's check has an accord and satisfaction notation on it that may bar the State from collecting 
the shortfall of$795.82 if tl1e check is deposited. See Exhibit 8. Nevertheless, staff r~comrnends 
accepting the check to resolve this matter as it may prove more rufficult to collect payment from 
InSite if the Board approves the issuance of a lease to New CinguJar. 

NEW CINGULAR'S APPLICATION FOR DIRECT LEASE: 

New Cingular submitted its application for use of State lands through direct negotiation on 
September 1, 2020. New Cingular operates te lecommunications towers as a public utility and 
therefore qualifies for direct negotiation of a lease. 

New Cingular is a subsidiary of AT&T, one of the largest telecommunications companies in the 
world. Rural communities often lack quality telecommunications service due to the cost of 
bringing infrastructure to sparsely populated areas. New Cingular has a proven track record of 
constructing and maintaining communications transmission equipment in Hawaii . Authorizing 
this lease and easements will provide improved service to the Hanapepe area by installing a new 
tenant that intends to upgrade the existing facility . 

New Cingular has not had a lease, permit, easemerit or other disposition of State lands terminated 
within the last five years due to non-compliance with such terms and conditions . 

AT&T AND FIRSTNET IN HAWAll 

AT&T is contracted by the U.S. Department of Commerce to bLtild and operate the First Responder 
Network Authority (FirstNet), a broadband network that equips first responders to save lives and 
protect communities . FirstNet and AT&T are building - at no cost to the State - a highly secure 
wireless broadband communications network for Hawaii's first responders and public safety 
community. The FirstNet network will deliver innovation and create an entire system of 
modernized devices, apps, and tools for first responders . 

Specifically, FirstNet and AT&T will: 

• Connect first responder subscribers to the critical information they need io a highly secure 
manner when handling day-to-day operations and responrung to emergencies. 

• Create an efficient communjcations experience for public safety personnel in agencies and 

https://of$795.82
https://15,524.18
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jurisdictions across the state during natural disasters . 
• Drive infrastructure investments and create jobs across the state. 
• Usher in a new wave of innovation that first responders can depend on . This will create an 

ever-evolving set of life-saving tools for public safety, including public safety apps, 
specialized devices and Internet of Things technologies . 

On August 25 2017 Governor lge announced that Hawaii had become the latest state in the 
country to opt in to FirstNet. 

AT&T and Kauai County officials identified the subject parcel and the existing 
telecommunications infrastructure as critical to expansion of the FirstNet system on Kauai. 
Waimea Canyon and Kalalau valley are currently critically underserved. The urgent need for 
increased service in the area was made clear over the course of the search for a tour helicopter 
which had crashed in the mountainous terrain of the Napali Coast in December 2019. Expansion 
of PirstNet to include the subject parcel and tower will significantly improve the ability of first 
responders to coordinate their efforts in addition to providing the diverse users of the area 
improved cellular service and access to 9-1-1 emergency services . 

LEASE: 

New Cingular is expanding its telecommw1ication services in Hawaii. On September 11, 2020, 
the Board approved agenda Item D-7 granting New Cingular easements to construct and renovate 
cell towers at two small boat harbors on Oahu. This request would expand service delivery to the 
Hanapepe area of Kauai by allowing New Cingular to renovate and modernize the existing 
facilities situated on the subject parcels . Staff is requesting authorization to issue a direct lease to 
New Cingular as a public utility pursuant to Section 171-95 HRS. 

EASEMENTS: 

Easement A: 8,526 square feet for access and utility easement. 

Easement B: 2,101 square feet for access and utility easement. 

Easement C: 8,260 square feet for access and utility easement between parcels l 6 and 17. 

Easement D : 5,235 square feet for access and utility easement from Kokee Road to parcel 
16. 

See Exhibit 1-B for the easement locations. 

Section 171-26, HRS, provides in part that: 

Prior to the leasing of any lands, the board shall dete1mine the feasibility of hunting 
on such lands, and jf any of them is suitable for bunting or may during the tenn of 
the lease become suitable for hunting, the board may reserve such lands as game 
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management areas or public hunting areas . Where the board finds that bunting on 
such lands would not be consistent with the rights of the lessee or for other good 
cause, the board need not reserve such lands as game management areas or public 
hunting areas . 

The subject lands are a very small portion of a much larger tract set aside to the Division of State 
Parks as part of the Puu Ka Pele Park. Staff does not believe the lands have value as public hunting 
or game management areas . 

Comments were solicited from the agencies below with the results indicated: 

Agency: Comment: 
DLNR-DOFAW No Response by Suspense Date 
DLNR-OCCL No Response by Suspense Date 
DLNR-State Parks See Remarks Below 
D LNR-Historic Preservation No Objections 
Office of Hawaiian Affairs No Response by Suspense Date 
Department of Accounting and General 
Services 

See Exhibit 8 

Kauai County Police Department No Response by Suspense Date 
Kauai County Planning Department No Response by Suspense Date 

By letter dated November 12, 2020, the State Radio Program under the Office of Enterprise 
Technology Services (ETS) requested consideration for a reset aside of the subject parcels to the 
Department of Accounting and General Services (DAGS). See Exhibit 9. ETS seeks reset aside 
of this parcel to provide connectivity between its existing facility at Kuh1iolono Park (Kukui) its 
public safety partners in Kokee. The Kukui facility is approximately hvo miles down the road 
from the subject properties. It currently provides coverage to Kokee but cannot provide the range 
of coverage of the facility on the subject parcels. Additionally, the Kukui site wit! require 
significant investment in the near future for renovation and replacement of the aging building and 
tower. ETS anticipates significant savings due to reduced capital investment need to maintain the 
facility on the subject parcels compared to Kukui. 

The State Radio Program under ETS officially called the Hawaii Wireless Interoperability 
Network (HlWfN), is a system of sites connected by the State's microwave network. HIWlN 
provides voice communication ability to the first responder agencies for the State and Counties via 
Land Mobile Radio two-way wireless communication devices. Additionally, H1W1N provides 
agencies with the ability to set up talk groups for varied locations and easily switch between local 
groups and those at remote emergency locations. 

While HIWIN relies on voice commtmication over radio, FirstNet is wireless data centric. This 
allows advanced techno1ogy to be utilized and resources easily shared and coordinated between 
first responder agencies . Deployment of FirstNet on the subject parcels will support public safety 
officials during search and rescues missions, improve cellular reception and enable the public to 
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place 9-1-1 calls for emergency services in this heavily trafficked yet remote area. 

By letter dated December 14, 2020, Kauai Mayor Derek Kawakami expressed strong support for 
New Cingular's application to lease the subject parcels to improve wireless telecommunications 
on Kauai and deploy FirstNet in the remote areas ofKokee and Waimea Canyon . See Exhibit 10. 

New Cingular has expressed willingness to voluntarily share space on the existing tower with ETS 
for HIWIN thereby greatly improving the State's emergency services coverage and 
interoperability. [nterference between the two systems is a possibility. However, issues of 
interference can be resolved with vertical separation or filters and resolving such issues is a normaJ 
part of the co-location process. 

Staff evaluated ETS ' and New Cingular 's requests and is recommending that the Board proceed 
with a lease to New Cingular based on the comments provided in Mayor Kawakami 's December 
14, 2020 letter and New Cingular' s offer to share tower space with HIWIN. In addition to 
providing the greatest increase in emergency response capacity a lease to AT&T will generate 
revenue du1ing this-time of pandemic-driven budget constraints . 

Division of State Parks (DSP) employees working in the area currently use cellular phones 
connected to the cell service provider, Verizon. DSP crews working i.n the area are currently 
hampered by poor cellular service on Verizon. DSP explains that adding service in this remote 
area is critica l for DSP's management of the surrounding state park. Should the Board grant a 
lease to New Cingular, DSP requests that New Cingular consider providing Verizon access to the 
existing tower should Verizon request it and interference between the two providers ' equipment 
can be avoided. Any request by Verizon to use the site would require Board approval for consent 
to sublease and may result in additional rent being paid to the State under the standard State lease 
tem1s and applicable law. 

The proposed use has continued since 1963 and will continue. Such use has resulted in no known 
significant impacts, whether immediate or cumulative, to the natural , environmental and/or 
cultural resources in the area. As such, staff believes that the proposed use would involve 
negligible or no expansion or change in use of the subject area beyond that previously existing. 

RECOMMENDATION: That the Board: 

1. Terminate fnSite ' s use, occupancy and possession of the premises effective as of 
February 7, 2021 , provided that any and all obligations of InSite which have 
accrued up to said effective date shall endure past such termination date until duly 
fulfilled, and further provided that the State reserves all other rights and claims 
allowed by law. 

2. Authorize the Chairperson to issue a Notice. to Vacate to Insite demanding its 
removal from the premises by February 7, 202 l. 

3, Accept InSite's payment of $15 ,524.18 to satisfy the amount owed by InSite t1nder 

https://15,524.18
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expired General Lease No. S-3795, provided that InSite vacates the premises by 
February 7 2021, If InSite fails or refuses to vacate the premises by that date the 
State reserves the right to collect additional rent administrative costs and fines as 
a llowed by law. 

4. Find the subject area to be an economic unit in terms of the intended use. 

5. Find that the subject area is not suitable for hunting, nor will it become so during 
the te1m of a new lease. 

6. Declare that, after considering the potential effects of the proposed disposition as 
provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, this project will 
probabfy have minimal or no significant effect on the environment and is therefore 
exempt from the preparation of an environmental assessment. 

7. Subject to the New Cingular fulfilling all of the App licant requirements listed 
above, authorize the issuance of a dii-ect lease to New Cingular covering the st1bject 
area under the terms and conditions cited above which are by this reference 
incorporated herein and further subject to the following: 

a . The standard terms and conditions of the most cwTent telecommunications 
general lease form as may be amended from time to time; 

b . Review and approval by the Department of the Attorney General; and 

c , Such other terms and conditions as may be prescribed by the Chairperson 
to best serve the interests of the State. 

8. Grant term, non-exclusive easements to New Cingular covering the subject area for 
access and utility purposes including telecommunications, under the terms and 
conditions cited above, which are by this reference incorporated herein and further 
subject to the following: 

a . The standard terms and conditions of the most current easement fonn , as 
may be amended from time to time; 

b. Review and approval by the Department of the Attorney General; and 

c. Such other tenns and conditions as may be prescribed by the Chairperson 
to best serve the interests of the State. 
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Respectfully Submitted, 

Luke J. Sarvis 
Project Development Specialist 

APPROVED FOR SUBMITTAL: 

Suzanne D . Case, Chairperson 

Land Board Meeting: January 8, 2021; 0-1: Approved as amended. 

Approved as amended. See ~ttached page. 



Land Board Meeting: January 8, 2021; D-1: Approved a. amended. 

Approved as amended. The Board: l ) amended the ti tle to add the is -uance of a 
Re vocable Perrnjt to New Cingular Wirele PCS , LLC ("New Cingular"); (2) ame nded 
the recom mendatio n ection in the staff ubmittal by authorizing the Department to issue 
a Revocable Permit to New Cingular fo r purposes of a llow ing Hawaiian Telcorn Inc. to 
continue to provide serv ice co its cu tamer penrung the completion of the new lease 
between the Department and New CinguJar and a de legation Lo the Chairper ·on to 
determine an appropriate rental amount for the revocable permit; 3) declared 
that the State own the improvements, including but not limited to the tower on the ite· 
and (4 stated that InSi te Towers Development LLC' fa ilure to remove the tower by the 
February 7, 202 l date to vacate hall not waive any laim InSite may have as to 
owner ·hip of the tower.' 

1 Counsel for In Site Tower Development LLC requested a con tes ted case hearing after the Board approved thi 
item , a amended. 
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Subject Location 
TMKs: (4) 1-4-001:016 & 
017, and 1-4-001 :002 pors. 
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EXHIBlT 1-C 



per­

Hawaiian l'elephone 
P. O. Bo,x 2200 
Honolulu, Hawaii 

Gentle.men .: 

Conservation Dis rict Use Application for 
Proposed Improvements to Puu Ka Pele ~adio 
Station Use at Puu !{a Pele, Waimea, Kauai 

~e are pleased to i fern you that the Boa d of Land a nd N~tural 
Resources, at its iooetinq of October 8 , 1982, approved your application 
subject to the followinq conoit icmfl. ~ 

That the applicant co., ply with all applicable statutes, 
ordinance,s, rules ·and regulations of the Federal ,, State 
a11,d City and C unty governments_, and applicable parts of 
Subchapter 13-2-21 of Title 13, Chapter 2, Admi n istxative 
Rules, as amended: ' 

~ 

The applica1;1t, its successors and assigns, s l5.all indel'().nify 
and hold the State of Hawaii harmless from and against any 
loss, liability, claim or demand £or property oam.age, 
sonal injury and death arising out of any act or omission 
0£ the applicant, its successors, assigns, of£icers, employ- 4 
ees, contrac~ors and agents under this permit or relating 

o or connected with the granting of this permit; 

Other terms and conditions as prescribe-d, by the Chairman; 

4 . In the event any unanticipated sites or remains such as 
shell, bone or charcoal deposits, human burials, rock or 
coral alignments, pavings, or w lls are encountered during 
construction, the applicant shall stop work and contact 
the Historic Preservation Office at 548-7460 or 548-6408; 

5. That the applicant comply with all applicable Public Health 
Re(J'..1lations; 
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STATE OF HAWAII C • I••••· 
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>IO~Ol,1\.0 "'""' .,.,. PILE NO .; i'.A- 5/28/82-1464 
180-Day E:<p. Date: 11/25/82 

October 8, 1982 

Board of Land and 
Natural Resources 

State of Hawaii 
Eonolulu, Hawaii 

Genclemen; 

Conservation District Use Application for 
Proposed Improvew.e~ts to Puu Ka Pele Radio Station 

a t Puu Ka Pele, Waimea, Kauai 

APPLICA..'lT: Hawaiian Telephone Company 
P . 0 . Box 2200 
Honolulu, Hawaii 96841 

LAN DOWNERSHIP: :;itate of Hawaii 

LOCATION/AREA TMK: 1 - 4-01: 16 - 4,200 square feet - station 
OF PARCEL : site 

TMK : 1-4-01: 17 - 1,225 square feet - tower 
site 

AREA OF USE: 5,425 square feet 

SUBZONE: Reso urce 

DESCRIPTION OF AREA: 

The site is reached by Kokee Road , and is located at: an elevation of 
approximately 3,662 feet within the Puu Ka Pele Forest Reserve. 

The project is located in Ahuloulu Heiau Com?lex, a registered 
archaeolog i cal site. 

CURRENT USE : 

The Puu Ka Pele Radio Station consists of two (2) sites, the Station 
Site co~taining an area of 4,200 square feet and the Tower Site con­
taining an area of 1,225 square feet . The sites are connected by a 
25-foot wide road and overhead easement, and are located on State­
owned land situated with i n the Puu Ka Pele Forest Reserve, Waimea, 
Kauai . The project site is leased to Hawaiian Telephone Company 
under Genera l Lease No. S - 3795 (November 26, 1963). This lease is 
for a term of 50 years and will t.hereEore expire November 25, 2013. 

The Puu Ka Pele Radio Station was established by Hawa i ian Telephone 
in 1960 and provides inter- island com.,-nunication services primarily 
for the military , inc l uding the National Aeronautic Administration's 
Kokee Tracking station, the Pacific Missile Range at Barking Sands, 
and the Hawaii Air National Guard. The radio station also serves 
subscribers in the surrounding areas, which i n cl ude the Kokee and 
Waimea Canyon Parks, Kokee Camp sites, and Puu Ka Pe l e Park Lots. 
Existing facilities include: 

ITEM H-4 
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1 . Station Site - A masonry equipment building containing an 
area of 700 square feet. Two 8- foot high stub towers are 
mounted on the building roof, each supporting a 4-foot 
diameter antenna facing the tower site. 

2. Tower Site - A 26-foot high steel tower supporting an 
8-foot diameter antenna facing Kukuiolono and a 6-foot 
by 8-foot perforated reflector facing Barking Sands. 

PROPOSED USE ; 

The applicant states that the proposed improvements at the Puu Ka Pele 
Radio Station include the construction of a new SO-foot self-supportin~ 
steel ~at the Tower Site and installation of a coaxial cable con ­
necting the equipment building and tower. The microwave paths between 
the Station and Tower Sites and between the Tower Site and Barking Sands 
are partially obstructed by tree growth causing radio signal attenuation. 
Obstruction of the Puu Ka Pele to Barking Sands path is especially cri­
tical because the system provides the military with voice and data 
circuits on which critical, high priority government traffic is trans­
mitted. The proposed improvements will increase the service reliability 
of the system by correcting the existing interference problems without 
the need for extensive tree trimming or tree celocation along the micro­
wav"' paths. 

The applicant indicatei the new SO-foot tower wi ll provide clear line 
of sight between the Puu Ka Pele Tower S i te and Barking Sands , allow­
ing the microwave beam to pass unobstructed above the trees. The 
existing 8-foot diameter antenna facing Kukuiolono will be relocated 
to the new tower and the existing reflector will be replaced by an 
8-foot diameter antenna. The circuit capacity of the system will 
remain unchanged . The new tower will comply with all applicable 
regulations and will be painted and constructed to blend with the 
surro nding area. The existing 26-foot tower will be removed once 
the new antennas are in service, which is s heduled for December, 1982. 

A coa:<ial cable connecting the equipment building and tm,:er will be 
installed within the existing road and aerial easement between the 
Station and Tower Sites. The cable will eliminate the necessity fo r 
mic rowave line of sight between the two sites and will replace the 
4-foot diameter antennas mounted on the building roof . Both antennas 
will be removed once the cable is in service . 

The applicant further indicat~s the expected duration of the project 
construction, which involves fabrication of the tower members, exca ­
vation and pouring of concrete footing , and erection of the new tower, 
is approximately 2 months . 

The hole for the footing will be dug by workmen using shovels and 
jackhami~er(s) powered by air compressor(s) . The concrete for the 
footing will be de livered by helicopter since no concrete pumps are 
available. 

An archaeologist will be present to monitor all construction activities 
to ensure that the archaeologically signific~nt structures are not 
adversely impacted. He shall have complete authority to halt or 
modify any construction activities that he deems to be a threat. 

2 
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SUMMARY OF COMMENT : 

The application was sent to the following agencies for review and 
comment: 

County of Kauai , Planning Department, Department of Water 
Supply, Department of Publ ic Work s, Department of Public 
Work s /Division of Parks and Recreation; Federal Aviation 
A&ninistration, Federal Cormnunications Commission: State 
Department of Health , Department of Defense, O£fice of 
Environmental Quality Control, Environmental Quality 
Commission, Office of Hawaiian Affai r s, Department 
of Accounting and General Services , and the following 
Department of Land and ~atural Resources' Divisions : 
Aq;atic Resources, Water and Land Development, Land 
Management, State Parks/Historic Sit es , Forestry and 
Wildlife, Natural Area Reserves System, and the Divi­
sion of Conservation and Resources Enforcement. 

Their comments follow : 

U. S. Department of Trans?on:ation, Federal AviaLion Administration: 

Hawaiian Telephone Company's proposed improvements to 
their Puu Ka Pele Radio Station wil l have no impact on 
FAA operations in that area . We have no objections t.o 
their request . 

County of Kauai , Planning Department : 

As requested, we have reviewed the subject permit application 
and have no objections. We have further determined that: 

l . The orooertv is not located within the Special 
Management Area of the County of Kauai . 

2 . Since the project is visible from the Waimea 
Canyon Lookout and Kokee Road, and due to the 
increase in height which wil l make the project 
more noticeable , we recommend that the tower 
be painted an earth- tone or non-reflective 
color i n order to minimize visual impacts. 

Department of Public Works : 

We have no comments on Conservation District Use 
Application KA-5 /28/82-1464 . 

Deparcment of Public Works, Division of Parks and Recreation : 

1-ie have no objections to the request of Hawaiian Tele­
phone Company on Conservation District Use Application 
No. K.n...-5/28/82-1464 . The project will not affect any 
of our parks and recreational facilities in the area. 

3 
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Department of Water : 

We do not have a water system in this area and, therefore 
have no comments to this Conservation District Use 
Application. 

State of Hawaii, Department of Health: 

Our staff has reviewed this request and do not foresee 
any major adverse environmental effects ar i sing from 
this project. 

Please be informed that we have no objections to granting 
the permit . 

Department of Defense : 

A£ter reviewing Hawaiian Telephone Company ' s proposal and 
your comments, we informally advised the Administrator of 
Kauai Civil Defense Agency of Hawaiian Telephone Company's 
improvement plan of the Puu Ka Pele Radio Station. 

This depar~~ent has no objections to Hawaiian Telephone 
Company's proposal and we concur with the requirements 
of your letter, CPO - 212. 

Department of Accounting and General Service s: 

We have reviewed the Conservation District Use Application 
for the subject project and find that the proposed project 
will not affect any of our facilities. 

Office of Environmental Quality Control : 

We have no objection to this Conservation District Use 
Application . The only envirorunenta l effect that we 
foresee from this project is the nonaesthetic appearance 
of the SO-foot tower . We feel this would be more than 
offset by the benefit of improved communications for the 
military, NASA ' s Kokee Tracking Station, the Pacific 
Missile Range at Barking Sands, and the Hawaii Air 
National Guard. 

Department of Land and Natural Resources, Division of Aquacic 
Resources: 

No objection to proposed projecc . 

Division of Forestry and Wildlife: 

Attached L , a cor:iy of O1Jr previo1Js comments dated il.pril 13, 
1982. 

April 13, 1982 comments: 

The proposed improvements will have minor effect 
on Forest Reserve management with the provision 
that any tree trimming within the Puu Ka Pele 

4 
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Forest Reserve be approved by the District 
Forester. 

Since the project work is within a State Park, 
the State Parks Division concerns should weigh 
the heaviest. From discussing this project 
with the Kauai District State Parks representa­
tive, I understand there is considerable concern 
related to esthetics over raising the height of 
the tower. 

Division of State Parks, Historic Sites : 

The subject project is located within the Waimea Canyon 
State Park near the peak of Puu Ka Pele, the highest 
peak in the area, prominently located by the canyon rim. 
The project is also located in the Ahulaulu Heiau Complex, 
a registered archaeological site, which has been recommended 
for a "Valuable Status" to be placed on the State Register. 
The location of the heiau and habitation sites at such 
a high elevation make this complex unusual 1,ith goad 
research and interpretive potential. Adequate space 
for visito r parking and other facilities together with 
its interpretive value and scenic value by the canyon 
rim offer a good site for future park developmen t. 

Unfortunatel y , the gradual development of the subject 
facilities and other facilit i es within Waimea Canyon 
and Kokee State Parks are eroding the natural and 
cultural her i tage values upon which these parks were 
established. If these parks are to be preserved and 
continue to be major tourist dest i nat ion areas, the 
trend toward further development must be rever s ed. 
We , therefore, recommend that the subject request be 
den i ed and th e e:,isting communication facil i ties 
eventually be relocated. It is our understanding 
that joint use of communication relay faci litie s is 
sometimes feasible and we note that this option was 
not addressed. We also questi on the adequacy of the 
environmental impact assessment and negative declara-
tion . 

Division of Land Management : 

TMK: 1 - 4- 0 1: 16 and 17 is leased to Hawaiian Telephone 
Company under General Lease No . 5 - 3795. Land Manage ­
ment Division has no objection to the proposed improve ­
ments. 

Division of Water and Land Development: 

No objections specific to Division of Water and Land 
Development programs. 

Natural Area Reserves System : 

The proposed land use will have no effect on the e>:isting 
Natural Area Reserve s Program. 

5 
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Di ision of Conservation and Resource s Enforcement: 

Field inspection conducted at site on August 20, 1982 . 
Division of Conservation and Resources Enforcement Kauai 
has no objections to applicant's proposed improvements 
to the PUu Ka Pele Radio Station. 

ANALYSIS; 

Following review and acceptance of the application, for processing, 
the applicant, by letter dated Augus t 6 , 1982, was notified that: 

1. The proposed use, i mprovements to the Puu Ka. Pele Radio 
Station , is a conditional use of the Resource Subzone 
of the Conservation District according to Administrative 
Ru les, Title 13, Chapter 2, as ame~ded; 

2. No public hearing pursuant to Section 183-41, Hawaii 
Revised Statutes (HRS), as amended , wi l l be required; and 

3 . In conformance with Section 1:30, EIS Regulations, a, 
negative declaration was determined for the proposed 
act i on , and written clearance from the County of Kauai 
regarding SMA requirements has been obtained . 

The objective of the Resource Subzone is to develosi, with proi_Jer 
management , areas to ensure sustained use of the natural resour ces of 
those areas. 

Subchapter 21 r elating to standards requires all applications be 
reviewed in s uch a manner that the objective of the subzone is 
given primary consideration. 

Alternatives : 

'I'he a ppl i cant .has exp l ored three (3) alternat i ves to the current 
proposal. 

A "no project" alternative is possible : Signal attenuation problems 
would continue due to trees growing within the microwave paths 
between the tower and stacion and between Puu Ka Pele and Barking 
Sands . Extensive tree trimming or r elocation would be periodically 
required to ma i ntain clear line of site in order to maintain service 
reliabili ty . 

The applicant, with the Kauai Forestry Division Staff has detennined 
that initially 15 to 20 trees mus t be cut or removed to c lear the 
microwave path between Puu Ka Pele and Bark ing Sands. They indicate 
that in the long run, approximately one acre of trees must be cut or 
removed because of future tree growth within the path. The trees 
which mus t be cut or removed are 18-20 inches in diw~e t er and 80-100+ 
feet , in he i ght . 

The second alternative is to establish a new radio station between 
Kuku i olono and Barking Sands . The applicant esti ma t es the cost to 
be $1 , 250,000 . 00, compared with $100 , 000.00 for the propos ed tower 
and cable at Puu Ka Pe le. The appl icant states that all other suitable 
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alternative radio station sites are also situated in the Conservation 
District. Establishing a new station at a new site, aside from being 
rather expensive, would generate additional environmental impacts. 

The third alternative suggested by ~~e applicant is the installation 
of a new aerial cable between Kukuiolono and Barking Sands along 
Kawnualii Highway. The applicant estimates the cost to be $250,000.00. 
Highway traffic would be disrupted during construction and the 
trimming would be required periodically. The system would be subject 
to dwnage from adverse weather and vehicular accidents . The appli­
cant states the military requires 99 percent service availability 
and restoration within 10 minutes in the event of failure. The 
applicant indicates the third alternative will not satisfy the 
military requirements . 

Several other alternatives have been suggested and discussed with 
the applicant. 

Use of a microwave tower on the coastal lowlands in place of an 
aerial cable was suggested. 

The applicant did not consider this alternative but has indicated 
that a clear line of sight between Kukui lono and Barking Sands 
would require two or more microwave towers and considers this to 
be a high cost alternative. 

Raising the height of the Barking Sands tower was also brought up 
as an alternative. 

The applicant indicates the Barking Sands tower is presently over 100 
feet high. Raising the height of ~~is tower to the required 150 feet 
would entail gaining both U. S. Federal Aviat i on Administration and 
Departrr.ent of Defense approvals, and would prove to be very expensive. 

The applicant's engineering staff further indicates that the antennas 
on the existing Puu Ka Pele tower would have to be moved to the top 
of the tower, requir i ng rebuilding the existing tower to strengthen 
it. They also expect FF.A wou ld not approve the added height on the 
Barking Sands tower which is adjacent to the runway there. 

Staff notes that most agencies reviewing the subject application have 
no objections to the proposed improvements. Some agencies note the 
non-aesthetic appearance of~ 50 - foot tower, a.~d suggest the use of 
appropriate paint to minimize vi sual impacts . Some also note this 
impact will be offset by the benefit of an improved communication 
system, 

The Primary objection to the subject proposal comes from the Department 
of Land and Natural Resources' Division of State Parks , Historic Sites 
and Outdoor Recreation, the agency charged with responsibility for 
management of the Kokee and Waimea Canyon state Parks. The subject 
parcels are within the boundary of the Waimea Canyon State Park. 

State Parks' staff has indicated that thei r comments address ~he 
need to return park areas to their natural state and then preserve 
the area, and its resources for future park use, 

7 
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State Parks' staff further maintains that gradual development of this 
and other similar facilities within park boundaries erodes the natural 
and cultural heritage values upon which Kokee and Waimea Canyon Parks 
were estab l ished. 

Continued, gradual development by way of improvements simply makes 
the task of returning the park to its natural state and preserving 
sites more difficult, i.e. such improvements represent investments 
such that the existing facilities become "more permanent". 

However, the Division of Land Management informs us that General 
Lease No. S-3795, which includes the subject sites, is a negotiated 
lease, sold directly to the Hawaiian Telephone Company. As such, 
this lease can only be terminated upon mutual agreement of lessor, 
the State of flawaii and lessee, the Hawaiian Telephone Company. 

The State Parks suggestion of eventual facility relocation, would 
therefore hinge on a mutual State of Hawaii/Hawaiian Telephone 
agreement to terminate the existing lease. Such a termination, 
based on the request to relocate this facility, would also likely 
involve relocation costs. It is possible that the agency requesting 
the relocation, would be required to bear the cost of doing so. 

In following up State Parks' comments, Staf f found that State Parks 
would consider use of the existing tower site less objectionable 
than developing a new adjacent tower, 

The alternative of cutting a line of sight through the forest in 
place of erecting a SO-foot t ower was also considered to be 
acceptable provided the cut could not be seen from th.e Kokee Road 
or from various Waimea Canyon viewpoints. Forestry ' s Kauai staff 
indicates the cut would not be seen from the road. 

However, Forestry and Wi ldlife ' s Kauai staff has indicated that 15 - 20 
trees must be cut to achieve the desired line oE sight . In the long 
run, one acre of trees must be cut or removed. Kauai District staff 
s t ates the trees are 18-20 inches in diameter and 80-100+ feet in 
height , and are older trees planted in t:he 1930's under the CCC 
progrru~. The Kauai District staff would not like to see these trees 
cut . Their concern i s based on the number of trees to be cut or 
removed. 

Conclu:sion: 

In 1963, Hawaiian Telephone was given a 50 year lease for the specific 
purpose of developing the s ub ject parcels for a microwave tower and 
station. As such, the land use is established. The present issue is 
really a matter of maintaining the existing use. 

Growth of trees in the line of sight reguired for microwave transmission 
now causes interference. The objective is to eliminate that inter ­
ference . The current proposal seeks to accomplish this by constructing 
a new tower, 24 feet h i gher than the adjacent existing tower and by 
replacing tower to station antennas with an underground cable . 

Five different alternatives to this proposa l have been ekplored . The 
proposal, as well as the alternatives are objecti onable, in part, to 
e i ther the agencies involved in managing the areas, or t he appl i cant. 

8 
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Fore s try 's and State Parks' objectives , pres ervation of forest and 
preservation of natural and cultural resources , an archa eological 
sit.e a nd scenic views of Waimea Canyon, are quite simi lar to the 
objectives of the Resource Subzone , t hat is , to develop with proper 
management, areas to ensure the sustained use of the resources presenc. 

If this were a new s ite, given the same resources present , forest and 
park area , an archaeological si t e consider ed valuable, and t.he need 
to preserve these resources, staff would agree with all concerned 
a genc i es a nd based on the objecti ve of the Resource Subzone, de ny 
the app l ication. 

However , th i s is not the case ; the land use exists, a 50 year lease 
exists, with 31 years rema i n i ng, the need to maintain the facil i ty 
usefulnes s is essential, the a l ternat i ves are unacceptable. 

Staff doe s concur wit:..h the Division of State Parks management objecti·,es, 
but presently find s G~at the need to maintain facility usefulness out­
weighs any impact evident . 

The applica nt should be aware of park and f orestry management objec­
tive s and s hould anticipate relocation of the existing facility at 
the exp i ration of the current lease on the subject parcels . 

In reviewing the polic ies i n the S t ate Con s ervation Lands Plan , 
Sta ff maintains that it is diff i cult to consider the proposal to 
be con s istent with t..1-ie plan object i ves. Consistency in this case 
can o:ily achieved in the l ong t enn, at the time of the lease 
exp i ration . 

As such , Staff recommends as follows : 

RECOMMENDATION: 

That this a pplication for improvements to the Puu Ka Pele Radio Station 
at Puu Ka Pele, Waimea , Kauai at TMK : 1-1\ - 01 : 16 and 17 in the Resource 
Subzone of the Conservat i on Di strict be approved subject to che 
following condit i ons : 

1. That. the appl i cant comply with all app licable sta t utes, 
ordinances, rules and regulations of the Federal, State 
and City and County governments, and applicable parts of 
Subchapter 13 - 2- 21 of Title 1 3 , Chapter 2 , Administrative 
Rules, as amended/ 

2. The applicanc, its successors and a ss igns, shall indemnify 
and hold the State of Hawaii harml ess from and against any 
loss, liability, claim or demand for property damage, per­
sonal injury and death arising out of any act or omission 
of the applicant , its successors, assigns, officers , employ­
ees, contractors and agents under this permi t or relating 
to or connected wi th the granting of this permit ; 

3. Other terms and condi t ions as prescribed by the Chairman; 

9 
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4. In the event any unanticipated sites or remains such as 
shell, bone or charcoal deposits, human burials, rock or 
coral alignments, pavings, or walls are encountered during 
construction, the applicant shall stop work and contact 
the Historic Preservation Office at 548-746 0 or 548-6408; 

5. That the applicant comply with all applicable Public Health 
Regulations} 

6. A fi..re contingency plan, acceptable to the Division of 
Forestry and Wildlife shall be implemented during and 
after the construction and installation of improvements 
to the Puu Ka Pele Radio Station; 

7. That the structures shall be painted to blend with the 
surroundings as much as possible; 

8 . That the applicant shall permit co-location of government 
public safety radio equipment at the subject sites as 
required in the future . 

Respectfully submitted, 

SHERRIE SAMOELS 
Staff Planner 

J\.t tachmen ts 

APPROV.:U, FOR SUBMITTAL: 

/~
SUSUMU ONO, Chairman 
Board of Land and Natural Resources 

10 
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EXEMPTION NOTIFICATION 

Regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and 
Chapter 11-200.1 , HAR 

Project Title: 

Project I Reference No.: 

Project Location : 

Project Description: 

Chap. 343 Trigger(s) : 

Cumulative Impact of 
Planned Successive 
Actions in Same Place 
Significant? 

Authorize the Issuance of a Direct Lease and Grant of Term, Non­
Exclusive Easements to New Cingular Wireless PCS, LLC, for 
Telecommunication Purposes , Hanapepe, Waimea Kauai Tax Map 
Keys : (4) 1-4-001:016 & 017 and 1-4-001:002 pors. 

20KD-080 

Portion of Government lands of Hanapepe, Waimea, Kauai , 
identified by Tax Map Keys : (4) 1-4-001: 016 & 017 and 1-4-
001:002 pors. as sho'W!l on the attached map. Exhibits 1-A and 1-
8) . 

Auth01ize a Direct Lease and Grant of Easements to New Cingular 
Wireless PCS, LLC, for microwave station and microwave tower 
facilities together with appurtenant easements. 

Use of State Land 

Exemption Class No. : In accordance with the Exemption List for the 
Department of Land and Natural Resources, approved by the 
Environmental Council on November 10, 2020, the subject request 
for issuance for right-of-entry is exempt from the preparation of an 
environmental assessment pmsuant to Exemption Class 1, 
"Operations, repairs, or maintenance of existing structures, 
facilities , equipment, or topographical features , involving negligible 
or no expansion or change of use beyond that previously 
existing," and Item 40 that states, "Leases of State land involving 
negligible or no expansion or change of use beyond that previously 
existing." 

The subject parcels have been under continuous lease for 
telecommunication purposes since 1963 . No change in use is 
authorized by th.is Board action. 

No, the requested locations have been used for same uses since the 
initial lease was granted in 1963 . 

Action May Have No. IEXHIBIT2 



Significant Impact on 
Particularly Sensitive 
Environment? 

Analysis: 

Consulted Partie 

Recommendation: 

Staff believes that the request would involve negligible or no 
expansion or change in use of the subject location beyond that 
previously existing. 

Agencies listed in submittal. 

That the Board find this project will probably have minimal or no 
significant effect on the environment and is presumed to be exempt 
from the preparation of an environmental assessment. 
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Moore, Kevin E 

From: Moore, Kevin E 
Sent: Monday, Aug ust 26, 201 9 9:19 AM 
To: Ron i Jackson 
Cc: Tsuji, Russell Y; Kaanehe, Blue; Rosemary T. Fazio; Naomi U. Kuwaye; Matsunaga, WesleyT; Neustein, 

Alison 
Subject: RE: Expired GL S-3795; HI029 - DLNR 

Roni, 

Thank you for the email. We must have had a miscommunication about the rent for the expired lease 
on Kauai. It was never our intention for lnSite to occupy the premises without paying rent (or 
providing liability insurance) for these past years. We acknowledge the situation developed in large 
part because our Fiscal Office stopped issuing invoices for the lease, which was an oversight on our 
part. We are working to remedy that now and are glad to hear that a subsidiary of lnSite will be 
seeking public uti lity status in Hawaii. We look forward to working with you to resolve the situation. 
Thanks again. 

Kevin 

From: Ron i Jackson 
Sent: Friday, August 23, 2019 5:21 PM 
To: Moore, Kevin E 
Cc: Tsuji, Russell Y 

· Naomi U. Kuwaye 
Kaanehe, Blue ; Rosemary T. Fazio 

Subject: Re: Expired GL 5-3795; HI029 - DLNR 

Dear Kevin- I apologize for my delayed response to your July 20th emai l. lnSite has been extremely busy with 
acquisitions, that coupled wi th my family's cross-country move (from VA to CA) in mid-June, have made th is a very 
challenging and busy summer. 

Nonetheless, I followed up with you for well over a 18 months fo llowing lnSite' s 12/30/2014 closing of its acquisition of 
HT's commun ications sites regarding t he revocable license that you advised would be issued given the expired status of 
Lease No . 3795 (including the provision of a redline requesting limited changes to DLNR's original draft), but did not 
rece ive a response. You expressly instructed that lnSi te was NOT to tender payment to DLNR until the new, revocable 
license was issued. Hence, lnSite respectfully objects to the allegation that lnSite is in any way del inquent. 

I brought this site to Russell 's attention in May while having had the privilege to meet with him and Blue Kaanehe 
following a meditati on pertaining to another lease in Honolulu. It was after that meeting that I heard from you regarding 

Lease 5-3795. 

I will review this important matter early next week and will reply promptly. InSite has recently formed a subsid iary that 
wi ll apply for status as a public util ity in Hawaii . This entity is that which will pursue lease negotiations with DLNR fo r th is 
site (referred to by lnSite as HI029 Kapele) . lnSite w ill be advised by Rosemary Fazio and Naomi Kuwaye of Ashford+ 
Wriston (both of whom are copied on this email) on the application. 

I much look forwa rd to working with you again (it is always a pleasure), and wil l be in touch next week. 

1 
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Subject: Expired GL 5-3795; HI029 - DLNR 

Wit h kindest regards from Virgi nia, 

Roni 

Roni Jackson 
General Counsel 
lnSite Wi reless Group, LLC 
1199 N. Fairfax Street, Suite 700 
Alexandria, VA 22314 
(o) (703) 258-1725 

On Aug 23, 2019, at 10:51 PM, Moore, Kevin E wrote: 

[External email] 

Hi Roni, 

I'm fo llowing up on my email of July 10, 2019 below. Our accounting system shows no 
payments made by lnSite for the use of the premises under expired General Lease No. S-
3795. We need to address that delinquency as well as the plan fo r moving ahead with a 
new lease of the site. Please let me know if you would like to discuss. Thank you . 

Kevin 

Kevin E. Moore 
St ate Lands Assistant Administ rator 
Department of La nd and Natural Resources, Land Division 
1151 Punchbowl Street, Room 220 

Honolulu, HI 96813 

From: Moore, Kevin E 
Sent: Wednesday, July 10, 2019 3:30 PM 

To: Roni Jackson 
Cc: Tsuj i, Russell Y 

Hi Roni, 

As you may recall, the Board of Land and Natural Resources approved a one-year 
holdover of the subject lease at its meeting of December 13, 2013 1 Item D-3. Then at its 

meeting of October 24, 2014, Item D-9, the Board approved the assignment of the lease 
to lnSite . The lease expired before the assignment could be executed, but lnSite 
continued to use the property after lease expiration . 

2 



It recently came to our attenti on that at the expirat ion of the holdover period, our Fiscal 
Office stopped billing fo r th is site . We have now instruct ed Fisca l t o resume bi lling at the 
rate last cha rged under the lease, wh ich is $2,000 per an num, plus 30% of the sublease 
rent collected from Hawaiian Telcom, Inc. (30% of $2,400 is an addit ional $720 pe r 
year) . We wanted to give you an advance not ice that lnSite will be receiving a bill 
short ly . The rent we are cha rging is an interim arrangement unt il we can determine 
what the new disposit ion for this site wi ll be and what the appropriate charge is. In this 
connection, can you please let us know whether HTI is still sub leas ing at the site at the 
same rate ($2,400 per year). Are there any other subleases? 

Finally, Russell mentioned that lnS ite might be reconside ring registering itself or an 
affi liate wit h t he Public Utilit ies Commission so that it could attain status as a public 
util ity and be el igible fo r direct leasing under our statute. Has any final decision been 
made on this point? We really need to get a Board-approved disposit ion in place for this 
location . Thank you . 

Kevin 

Kevin E. Moore 
State Lands Assista nt Adm inist rator 
Department of Land and Na tura l Resources, land Divis ion 
1151 Punchbowl Street, Room 220 
Honolulu, HI 96813 

3 
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DEPARTMENT OF LAND AND NATURAL RESOURCES 

FISCAL OFFICE 
P.O. BOX621 DOCUMENT NUMBER 

HONOLULU, HAWAII 96809-0621 
913795(808) 587-0353 

01/19/20 

COST CENTER: 0550 SOURCE: 1724 TOTAL DUE: $16,320.00 

INSITE TOWERS DEVELOPMENT, LLC 
1199 N. FAIRFAX ST., SUITE 700 

PLEASE DI SREGARD THIS BILL IF PAYMENT HAS 
BEEN MADE 

ALEXANDRIA, VA 22314 AMOUNT PAID: 

PLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT 

REFERENCE 
APPTO BILLING PERIOD DESCRIPTION AMOUNT 

DATE NUMBER 

06/30/2019 C-298331 Balance Due M006340 06/30/2019 RENT-1 1 /26/14-11 /25/19 10,000.00 
06/30/2019 C-298332 Balance Due M006341 06/30/2019 SBLS PARTICIPATION RNT-11 /26/14-11 / 3,600.00 
11/26/2019 C-301652 Balance Due 11/26/2019 - 11/25/2020 USE OF LAND-SPECIFIC PURPOSE (11/20 2.720.00 

Please Make Check Payable To: "Land & Natural Resources" 
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PE R MONTH FINANCE CHARGE AND A LATE FEE 

TH E STATU S OF YOUR ACCOUNT IS AS FOLLOWS: 

CURRENT 

0.00 

1-30 

0.00 

31-60 OVER60 

2,720 .00 13,600.00 

DOCUMENT 
NUMBER 

913795 

- 510 - EXHIBIT 4 
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TATE OF HAW II 
DEl',\lfL\I L\'I OF LA \I> A:\ D NATl 'R..\ L RES Ol RCES 

IA:-,,i ll OIYISIO'\' 

POSl OH llT BOX 621 
I IO'\'OL LU II \ \\ ,\11 9680'.I 

'1a 18, 2020 

V I FIR · 
CERT IF E TED:70 1530100000.38120536 

111 , it 7 m,ers Devek prnenl. I. LC 
tt n: Runi Jackson, ,en 'm i Couns ·I 

11 99 . Fairfax Street. Su ite 700 
Alexandria. Vi\ 223 14 

Subject: ln Site Towe r · Dcvelc pment LLC's Use of Sta te La nd under F.xp irccl 
General Le,1 e n. -3795, Ha napepe l\l ici-owa, c To" er Site and 
Linking Ensemcnt · A and B, Hanapcpc. Wa im ea, Ka uai, TM Ks: ( ➔) 

l --t-00 1:0 16. and 017 a nd other portion of plat 00 1. 

Dear Ms. .l i1ck so 11 : 

s you" ill reca ll. General Lease o. ._.,795 (GL.3795) ,,as i uecl to a predecesso r of l la\\ai ian 
Telcom. In c. (I IT!) 111 Novembe r 26. 196, for a term or 50 years. At it meet ing o l' December 
13. 20 I3. Ite rn D-3, the B ard of Land and I atu rn I Reso urces (Board) approved a one-yea r 
holdover of the lea ·e to HT I for an annual ren t or $2 .0 0. ,, hich IIT! p·1id. On October 24 . 20 I.t., 
un de r agenda item D-9. the Board appro eel th e ass ig11111 e11 l of GL3795 (a long wi th other 
micro \\ a\ l! tu\\'e r lea es on State lands) frorn I-I T I to ln Site Towe r · De elopment, LLC ( lnSite ). 
ll owever. ,L.3795 expired a month latc:ron ovember 25 . 2014 be fo re th doc umentati on of the 
ass ignment co ul d be fi na lized. lnSite assumed contro l of.the premi _'S pursuant to the Boarcl·s 
co nsent to the a signment and has used the prerni ses for approximate ly 5½ years. To date . lnS ite 
has not pa id an) rent to the tate Fo r the u e of th i location. 

Beg in ning in 20 1-L ou r staff commun icated \\'ith In ite about the poss ibi lity ofa dir ' ct 
n go ti alion lease ol'the premi e whi ch \\'Ould req uire lnS ite or an affi lia te to reg ister \\ ilh the 
Ha\\a ii Publ ic Utili ties Commi s ion (PUC) . Ini tia lly. ln Site indicated it \\'aS not in teres ted in 
pursu ing this opt i 11. Our Kauai Di tri ct Land Office staff then prepared a draft Board subm itta l 
req uest ing authoriza tion to iss ue a lease b) publ ic auct ion and an in te rim month-to-month 
revocab le pe rm it to In Sile retroacti ve to o,·ernber 26, 20 14, lnSit pr vided c mrnents on th i · 
draft, includi ng a co mment that ln Site ,,oul cl pay rent fo r the premi es once the fa ir market renl 
wa dete rmined b_ appra isal. 
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InSite Towers Deve lopment, LLC 
May 18, 2020 
Page 2 

The draft submittal was never finalized for placement on the Board's agenda. Rather, in about 
2019, InSite expressed interest in forming a PUC-registered entity. The creation of such an 
entity would allow the Board to issue a lease to InSite or its PUC-regi'stered affiliate by direct 
negotiation as a public utility company. We therefore put the 2016 draft submittal for a public 
auction lease and revocab le permit on further hold . 

Later in 2019, we notified LnSite that we would charge InSite rent at the rate under expired 
GL3795 retroactive to November 26, 2014, together with sublease i-ent participation, until the 
fair market rent could be determined. This is intended to be an interim rent because the actual 
rent payable for fnSite 's use of the premises will still need to be determined by appraisal as we 
have previously exp lained. If the appraised rent turns out to be greater or lesser than the intertm 
rent, adjustments wil I be made to the account as appropriate. 1nSite objected to the notice stating 
that staff had advised [nSite not to pay rent untll a new disposition for the premises was issued . 

P lease be advised that InSite's use of the premises without payment ohent cannot 
continue. If InSite remains interested in securing a revocable permit or lease for the 
premises, please: 

I. Pay interim rent to the State of Hawaii, Department of Land and Natural 
Resources, in the amount of $16,320 for the period November 26, 2014 
and November 25, 2020 within 30 days of your receipt of this letter; 1 and 

2. Provide the name of the InSite affiliate registered with the PUC as a 
public utility and evidence of its registration within 60 days of your 
receipt of this letter. 

If InSite timely satisfies both items I and 2 above, we will prepare astaff submittal to the Board 
requesting the issuance of a direct lease to the InSite affiliate as a pub lic utility retroactive to 
November 26, 2014. If lnSite timely satisfies item I above but not item 2, we will prepare a staff 
submittal to request a revocab le permit to lnSite retroactive to November 26, 2014 and 
additionally seek Board authorization to cond uct a public auction sale of a new lease for tbe 
premises at which lnSite will be welcome to apply as a bidder. If InSite does not satisfy item l 
above (regardless of whether it satisfies item 2), we will reqLtest the Board to issue In Site an 
order to vacate the premises and recover payment of reasonable back rent for InSite's use of the 
premises as wel l as administrative costs and other reli ef as permitted by law. 

1 As you will recal l, the Board approved the sublease to HTI under GL3795 at the san1e meeting the assignment to 
JnSite was approved, October 24, 2014, Hem D-9. The sublease rent payable by HT! was indicated at $2,400 per 
annum, and the State was to share in 30% of that, which equals an additional $720 per annum payable to the State. 
Therefore, the interim annual rent for fnSite's use of the premises under expired GL3795 is $2,720 per annum or 
$16,320 for the period November 26, 2014 through November 25, 2020. As stated above, the actual rent will be 
determine.d by appraisal and any necessary adjustments made to the account once fair market rent is determined . 



\ ) 

TnSite Towers Development, LLC 
May 18, 2020 
Page 3 

Please be assured our preference is to work toward a cooperative resolution of this longstanding 
matter. Please contact me should you bave any questions. 

Very tru [y yours, 

Russell Y. Tsuji 
Land Divis ion Administrator 

cc : Kauai District Land Office 
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WirelessGroup,LLC 

September 28, 2020 

VIA CERTIFIED MAIL 

ADVANCE COPY VIA ELECTRONIC MAIL 

Mr. Russell Y. Tsuji 
land Division Administrator 
State of Hawaii 
Department of land and Natural Resources ("DLNR'') 
P.O. Box 621 
Honolulu, HI 96809 

Re: Your May 18, 2020 Correspondence re Expired General Lease No. S-3795 ("DLNR's Correspondence'' ) -
lnSite Site No. HI029 Kapele 

Dear Russell: 

I hope that this letter finds you and family during well during these challenging times. IWG II, LLC, an 
affiliate of and successor-in-interest to, lnSite Towers Development, LLC {"collectively, "lnSite"}, acknowledges 
receipt of DLNR's Correspondence regarding Genera l Lease No. S-3795 and respect fu lly offers the fo llowing in 
response : 

lnSite agrees and acknowledges tha t General Lease No. S-3795 dated November 26, 1963 between the 
State of Hawaii by its Board of Land and Natural Resources ("BLNR"}, as Lessor, and Hawaiian Te lcom, Inc., 
former ly known as Hawaiian Te lephone Company ("Hawa iian Telcom"), lnSite' s predecesso r-in-interest , 
expired on November 2S, 2014 ("Lease No. S-3795'' or the "Expired Lease" herein). lnSite also agrees and 
acknowledges that BLNR consented to Hawaiian Telcom's assignment of the lease to lnSite pursuant to the 
terms of that certain Decis ion issued on October 24, 2014 as Agenda Item D-9 (the "BLNR Decision'' }, and 
that th e annual rent specified in the Decision as applicab le to Lease No. S-3795 is $2,000. 

2. Th roughout 2015, lnSite made a number of attempts to engage the DLNR Staff with respect to commencing 
negotiations for a rep la cement ground lease for Lease No. S-3795 (the "Replacement Lease") . However, the 
DLNR Staff, presumably occupied with more pressing matte rs, was unresponsive. In effort to move this 
matter fo rward, I contacted and began working with Kevin Moore of DLNR in Ju ne of 2016. Kevin advised 
as to the lengthy and complex nature of the auction process for a Replacement Lease (the "Auction 
Process'') given that lnSite Towers Development, LLC is not registered as a public utility with the Hawaii 
Public Util ities Commission (the "PUC"}. 

3. As Kevin advised that the Auction Process could ta ke a period of years, he recommended that lnSite and 
BLN Renter into an interim license for use of the premises subject to Lease No. S-3795 (the ''Premises") that 
would be retroactive to December 30, 2014, the date on which lnSlte acquired the communications tower 
site located on the Premises from Hawaiian Telcom (the " Interim License"). During my discussions with 
Kevin, I express ly inquired as to whether lnSite should tender payment under the Expired Ground Lease 
prior to the issuance of the Interim License or Replacement Lease. He advised that DLNR could not accept 
rent payments under the Expired Lease. 
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4. In furthe rance of Kevin's recommendation that lnSite pursue the Interim License, he provided a draft 
submittal for presentation to the BLNR on which he requested lnSite' s feedback. A copy of the Draft 
Submittal reflecting lnSite's limited comments is enclosed (the "Draft Submittal " ). By his June 17, 2016 
emaif, Kevin agreed that DLNR would present the Draft Submittal to the BLNR for consideration at its July 
2016 meeting. However, until receipt of your May 18, 2020 correspondence, lnSite was entirely unaware 
that the Draft Submittal had never been placed on the BLNR's Agenda for review and decision. 

5. Because of the significant difficulty lnSite experienced in getting the DLNR Staff to respond to our inquiries 
regarding the Interim License, lnSite' s counsel, Rosemary Fazio of Ashford+ Wriston, and I requested a brief 
meeting with you and Blue Kanahe following the May 1, 2019 mediation in Honolulu pertaining to General 
Lease No. 5-4588. You and Ms. Kana he kindly obliged and advised that the finalization of the Replacement 
Lease could be expedited if lnSi te or one of its affiliates were to regis ter with the Hawaii PUC as a public 
utility. 

6. Presumably after you brought the ma tters that we discussed during the meet ing discussed in the previous 
paragraph to Kevin Moore's attention, I received an email from Kevin dated July 10, 2019 in which he 
alleged, in direct contradiction to our conversations in 2016, that lnSite owed ''back rent" of $2,000 per 
year under the Expired Lease in addition to the thirty percent (30%) revenue share referenced in the 
Octobe r 2014 BLNR Decision perta ining to rent rece ived by lnSite since December 30, 2014 under its Site 
License Agreement with Hawaiian Telcom (the 11 lnSit e-HT License Agreement" ). Kevin was aware of the 
lnSite-HT License Agreement as, to ensure transparency, I discussed it with him in 2016, specifically noting 
tha t: (i) Hawaiian Te lcom was lnSite's sole tenant at the Premises (this continues to be correct), (ii) the 
License Agreement commenced on December 30, 2014 with a 10 year Initia l term, and (ii i) initia l annual 
rent payable under the Agreement was $2,400 with a th ree percent (3%) annua l esca lation. I responded to 
Kevin's aforementioned email on August 23, 2019, reminding Kevin that he had expressly instructed lnSite 
not to tender payment to DLNR until the Interim License was issued . Oddly, Kevin's email provided no 
explanation as to why DLNR did not present the Draft Submittal to BLNR or why DLNR failed to notify 
lnSite of same. Kevin' s August 26, 2019 email in response to mine stated that "the situation de veloped in 
large port because our Fiscal Office stopped issuing invoices for the lease, which was an oversight on our 
part," With all due respect, this statement is in direct contradict ion to DLNR's 2016 statement that it could 
not accept rent payments on an Expired Lease. 

7. As you know, lnSite greatly va lues its relationship with DLNR and has at all t imes acted with candor and in 
good faith in all dealings with DLNR. In furtherance of this course of conduct, I have enclosed a statement 
reflecting all rent payments received by JnSite from Hawaiian Telcom, its sole tenant at the Premises, for 
the period December 30, 2014-December 29, 2020. As you will note, the rents received for this six (6) year 
period total to $15,524.18. 

8. As the result of its 2019 discussions with DLNR, lnSite formed lnSite Hawaii, LLC, a Delaware corporation 
("lnSite Hawaii") in Ju ly of 2019. lnSite Hawaii qualified to do business in Hawaii in October 2019 and filed 
its Application for a Cert ificate of Authority with the Hawaii Public Utilfties Commission on August 6, 2020 
(the "Application"). If lnSite Hawaii's application is approved, it will pursue a Replacement Lease with DLNR 
with respect to the Premises. However, the finalization of tha t Lease must include terms, including financia l 
terms, that make sense for both parties. As you will note from the enclosed, confidential Tower Cash Flow 
or "TCF" calculations, after site operating and maintenance expenses {which do not yet include ground rent 
or a revenue share given that the Replacement Lease has not yet been negotiated), lnSite nets only $62.69 
per month, $752 .28 annually, from operating the Premises. While AT&T has expressed interest in co­
locating on the Premises to the benefit of both DLNR and lnSite, it will not commit to entering into a 
license agreement absent the finalization and execution of a Replacement Lease by lnSite and DLNR. 
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9. Jn the interim and While lnSite awaits the PUC's decision on lnSite Hawaii's PUC Application, lnSite proposes 
as follows : not later than October 31, 2020, lnSite will make a lump sum payment of $7,762.09 to DLNR, 
which sum represents fifty percent (50%} of all rents received by lnSite perta ining to the Premises for t he 
period December 30, 2014 through December 29, 2020, in full and fi na l settlement of the amount due for 
lnSite's occupancy of the Si te for such six year period . In the interim, OLNR and lnSite wi ll commence 
negotiations with respect to the Replacement Lease such that, upon the PUC's approval of lnSite Hawaii's 
Application, the Replacement Lease would be complete pending only submission to the Board of Land and 
Natural Resources by the DLNR Sta ff for the Board's final review and app roval. 

lnSite looks forwa rd to working with DLNR toward a mutually-satis factory resolution of this matte r. 
I personally appreciate the opportun ity to work With you and your team again on ano the r transaction to 
the mutual benefit of DLNR and lnSi te . 

Best regards, 

Roni D. Jackson 
General Counsel 

Enclosures 

cc: Kevin E. Moore/DLNR 
Michael H. Ferreira/DLNR 
Rosema ry Fazio, Esq./Ash fo rd+ Wriston 
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.11\er the Jatc uf ,ak: prO\ iJed th.ll if ,uLh date 1s not ,,n the fir t d..1) (1f un~ m,1nlh. 1hc 
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Ex isting Improvements - Mit:rO\va,e station. m1cro,1a,e 101,cr antl relo.tetl mfrastructure 

Legal ac to propert~ - 10.ffhas ,erilkd th:.i1 tlwre i legal ac es 10 the prop<::11) ofT 
of Kokc::e Road 

Subdi i,ion - taffha., verified the premise~ an: lo(;atc::J in 1he on~t:rvation district anJ 
therdore not subject 10 count) ubdi, ision requirement, . 

En umbranc.:s - tatThas verifieJ that the ,itc is localed II ithin the bounJaries of the Puu 
Ka Pele Park set aside to ____ pur~1J11nt to l:,ecu1ivc Order ~o. 69 dated 
N l\ t:lllber 10. 1919 
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l~.LY.OC.-\13 1.l: Pl;R,\1 11 \HJ :--..T IIL\ REX!AL : 
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DC A VERfFICATION FOR REVOCABLE PERMIT· 

In ite IO\\ ers Development. LLC: 

Place of business registrarion conlirmc:d: YES 
Registered business name confirmed: YES 
Applicant in good landing confirmed: YE 

RLM. RKS : 

General Lea;,e o..379· "as issued lo a predecessor of ll a\1Jiian Telcom. Inc. (HTI) on 
November 26. 1963 for a tenn of 50 ) cars. At its mee1ing or December 13. 20 l3. Item D-3. the 
Board appro\ed a one-~ ear ho luo,er of1he lease to HTI . On October 2 ➔ .2014. under agenda item 
D-9, 1he Board appro,ed !ho:: !I! signment of the lease (a.long ,,i1h other rnicro"ave to\\er lease· on 
Slate lands) from HTI to ln it.: To,1ers fJc,clopment. l l C (In, nc) . Hn,1e,er. General Leas.:: 
(Gl ) 1'-o <;.3;95 ewired a monlh lati::r on NO\ ember 25. 20 1-1 before lhe dm:umcnlation of !he 
a.ngnmcnt could be finalized. :--.·cvcrthek··s. In i1e a,sumcd contrnl of !he premis~ pursuanl to 
the Board's consen1 t11 the a,~ignmcnt~t16-tt'-~~1~ !d:'l- Fe!H ~trtMi5lk:'J.~.J-flif~ 
~ •• -'t...,,:ti:--t'>J.ll<J'l-f'cf~- and continues to operale a mit-ro,, a,e ·tat ion and t1.111er tht:re 

~taffhas been in communil:ation \\llh lnSitc abL1ul lhe pus~ibilit;, ot d direct negotiation leasc or 
th-: pn:mi;L·s. hm\c1er. lnSitc ha., not pur~ue<l thisoplion. r\t:cordingl). staff recommends putting 
a !ca,,e of the sile out for public action In Lhe inkrim, lnS ile ha, requested J m,mth-ro-mont h 
n;,ocabk permit to ,nntinue ib use of tht: premises. Th-: standard re,ocablt: permit pru, i~ion~ 
prnhihlt ubkasing or assignment ofa rc,ocable permit In thi ca-,e, ho1\e\er, In ne and IITI 
contemplated a ·ubkasc hack to 1111. .im! lhc Board action ,1f <ktober 1-1. 2014 apprmt:d lhc 
;ubkdSc bad, lo Hfl on the: cvndi1ion that th,· Board panicipate in the ,ubka.~c: rcnr, ,.\ccordingl~. 
,1:itT i, recommending th~t tht: rt.'.\1,cablc permit ,pccifitall) authoriLc a sublici:nse Ln I!TL subjt:ct 
w lhc ,ame ren1 pani..:iratinn that was ~e1 forth in the Octol'\:r 2-l.20 14 Board ac1ion {30°,, of gross 
rent'> vi' the tir,t subka,c:. -10° o ot the gros, rents from the second sublease:. anJ 50° oor the gruss 
ri:nls from the third and aJl) suh,cqu<'nt sublca,c) 

Lrx1n the c,pirmion of' C,l '-o -379:. th-: 1P.1:>r,i 1, tA1~1H..,..c..Ju1pm.:nt bu!IJm~ l11c.1k'J on the 
pn:mi cs. -;-ti•i-H1t!~ ,>! ii mt~r• ,-,J\ c ~ldth1r>. ht\"1:F dml rdcHrd mlrr,1rn-iurt!tiul mH..!bt: ~• l\h:r JnJ 
r-:1<11.:J ,m,,r,1, t:menh "111.:h Jr,· '"' n.:d b, ln:-,i11:, re\ c:rteJ to talc O\\f11!r5hiµ. Staff,, 111 n:4u~st 
an approi,al lo determine th.: up,d rc:nt to charge tbr the imprm cd pmp.:rt:, at aueti,111. and \\ ill 
J!,n r.:quest rhe Jpprai. er l\J detennini: 1hc appropriate r<!nt to charg-: for the rc\o~able permit from 
,..1, ember 26.101-l going lor\1 arJ In~ 11c ,1 ill Ix- <:rcdilcJ for lhe rental p..1~ mc:nl.> 11 has continu.:d 
w ma!...: after the c.\pinlllon or (}I No -3795 

C,cncml Lease 1\Q -3 795 \\:J.S an olJer fonn le:J.Sc: that did not r-::quire an~ e1 aluat1on l•fh:izarJ,1u5 
matcri:ils on thc pn:mh:s b) th..: ks t:c JI len.sc termina1ion. '.-1.!ff+frl.~ti~{t-,,,.c,J. wi-!-1, -===== 
:At! pn ,11:Hlll~ lll ii payiA; K-r-~ ~'flt'!ltal \i:oAs ·e:.,flkAI efL'iti p;,:1ni5ti3 !ii <.SlahHsll 
•. b,Hli11e r,rlci; fll the is:x!a0,~ af a new l~e. If i, flef-f~~~itleeH!¼ 

Commenbod [ RJl]: i~-1'« our TC, 1he RI' RC11t w,lli;;,-1 
rCU'O&CO\>C 10 I lr.?6/1.( od a true..Y:p pl)meot -will be toqt:J.rcd U'p«'I 

CUOJtJon of the RP Pieue ad'ruc 1fth1:i 1.1-da-1.Q:,d~ LI tl'liCOfTcct 

Commentled [RJ2)! Po--'"""" 1 l of the G,o.,nJ t..:.,., ~o,,h 
1ndude,-1~drt11x11,mwJC\J bv beth r,aruol cf 1.hc rdcret>Cd \Cl 
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a~er 1he le1!5e. 1he aue'.ion f'ICCJ..age •,1 ill ret11:1ire !he SUOC<s;ful bidd12r !e reim13ur;;e 
or !his e,pendirure. _LU ::i._sourtcu...Jn$itc (,llill).1£~ il CO('} or the Phase I 

In, ironm~il ~Ile .-\ sse,~ment bsucd O\ rhc l.otis En!!ineerinl! Ciruup. P.C on f chrunn IJ. 
JU I-1 . to ~ether ,, ilh l ntis· ReJijj1<.:e Letta i ·ueJ 1,1 In. it.: on \nril 'I. 201-l. for the !3n..u-d·, 
n:fen:rn:e. 

In 1te ha~ not had a lease. p<!rmiL easement or other d, ·posi1ion ot ':itale land terminated 1,ith1n 
the last fi1 e ~ ears due to non-C<1mpliance 11 ith such terms and conditions. 

lnS ite '1!.\!J 1h afliliate.., nm, 01,ns and operates fkc'aF-l~~n~ r_ l,:<IJO "irelcss communications 
sites through the United States. Pueno Rico. and the L . Virgin Islands. In ite also has a 
disrributed antenna S)Stcm (.. DAS'") di1 ision 1,hich spec:ialias in the design, installation, 
operation and maintenance of D.\S infrasrrucnire solutions in convention center.,. hotels anJ 
casinos. airpons. pom stadiums. and transit S) stcms 

nmments 11ere solicited from the agenck bclm, \\ ith the re. ult:.. indicated · 

Comment: 
I

1 
Di1is1on otTorcsll} and \\'i ldtifi: 
Oflic:e orCon;cn ation and Coustal lands ==i 

1 

rate Park, 
Historic Prcsen at ion 
Engineering 
Oflicc of 11 ,maiian Affair 

Pl::inning Department
1 

Public Works Department 
13oard or \\'uter <;uppl) 

___J 

---,
-1-

fhe proposo::d use hJ., continut:d since 1963 and will continuc. Lu.:h u~e ha, resulted in no knm1n 
,ignificant impacts. 11 hethcr imrncJiat.: or cumulative, to the natural. em ironmental ancL'or 
cultural re,oun;e, in the area ,\ such. staff bdie, e, that the rropo<c:J u,c 11ould in101'c 
n<-'gltgibl<-' or no c:,pansion ,ir L'hangc in use ,1r tlic• ,uhjcct .irea hc~L1nJ that pn;\ iou~I) , 1-,ting 

RFCO~I\IF.. ·o.\ I lOi\ · I h,11 the UoanJ; 

Find the an:::i t,1 be an c:c,rnomic u111t in term orlhl' intc:nJcJ ll)C 

2 r-inJ that the ~ubjec1 ll'en 1s not su ,tat>k for hunting. nor 11111 it hccome ;o during 
the term M the lea."~· 

Declare that. Jlt<!r c,1n,iJ<.:nng the potential cffe,t, l)f the rnipo,eJ u, ·rx1s11i,10 a; 
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pro"idcd b:r Chaptc:r 3-t3, HR , and Chapter 11-200. II R. this project \\ ill 
probabl) havt'! minimal or no ignilicanc effect on the em ironrnent and is 1h.:rcfore 
exempt from the preparation of an em ironrnental assl'Ssment 

-l Authorize the sale of a lease at public auction covering the subject area for 
t<'lecommunicaticm purposes under the t.enn and conditions cired above. \vhich ar<' 
b) thi reference inc0rpora1.:d herein and funher subject to the following. 

a.. The standard term~ a11d condiuon, Llfthe most current telecommunication~ 
general lense form. as may be amended from time 10 time: 

P µ:.._ 1., nul lltc--,,titt!t!,,~tul htdd~tlh!Wlis.H'r.-1+1<'"-,,UEc.,.,,...,ful t>t<kla-
41.t!+-r~~r;~ _____ li1r lhc1 a.:rnal .:,h!--+fl~Ht---=f'nJH.:iifig-rl 

P~fl-v-ifenm..!H~!~~m~ll "~ tl~<.:m be', 

..: (.1 . Re, ic" and approval by th.: Department of rhe Anome; General; anc.l 

d~. '>uch orhi:r tem1s anJ conditions as ma; be pn:scribed b1 tht' ·t,airperson 
to best ~enc the intere,t · of the: State 

5 ,\ uthori1.e the 1:;,uance after-the- fa..:1 ul :1 rt'!,u(;at>k: i:x;rmit In In itc: !'oner; 
Lk, dopment. LI ( retroactive 10 :--.:u, t:!mber 26. 21) 14 covering the subject area for 
1.:kcomrnunication purpos.:, under the terms and condition · cited aho, e. "hich arc 
O) 1hi, rdcri::ncc incorporatt:d herein and rurther subject 10 the- fol km ing· 

,!. Ih, ,1anJ.lfJ term~ and condition, of thL' mo ·1 cum:nl rt:\ Ol.'al'>k rem1i1 
furn1. as ma_1, be amended from time lo tim..: . 

..: ut.:h uther 1cm1s aml condition~ .i.; ma_:. be pre,c.:ribet! b_:. lh.: ('ha1f1)Cr,on 
lo be,t ·en.: the interest<; of the. tale 

Rc:spcc1full: " ubm111cd 

\,lat\ in \l ika! J 

Oi,trict l mid Agcnt 
\PPROVH) f-OR ~t ll\ll I l ,\I 

:Sw:11111c O Ca.\t. Chairper L•n 
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BLDGID Customer Name 12[30[2014-12[29[2015 12{30[2015-12[29[2016 12[30[2016-12[29[2017 12[30[2017-12[29[2018 12[30[2018-12[29[2019 12[30[ 2019-12[29[2020 ,Grand Total 

HI02.9 Hawaiian Telcom Annual Rent 2,400.00 2,472.00 2,546.16 2,622.54 2,701.2.2 2,782.26 15,524 .18 

HI Tax 99.98 102.98 106.07 109.25 112.53 131.09 661.90 

Grand Total 

l'ayment ----- ___[2,499.981 -
2,574 .98 

(2,575.39) 

76.84 
(5,384.03) 

(2,652.24) 2,813.75 

(5,727.11) (16,186.51) 
(2,813.76_) _ - (0 .43) 



Monthly TCF Breakdown 

HI029 Kapele; Expired General Lease No. S-3795 

as of September 2020 

Revenue HI029 Notes 

HI Telecom $231 .85 

Total Revenue $231.85 

Expenses HI029 Notes 

Ground Rent $0.00 

Rev Share $0 .00 

Insurance $4.74 

Maintenance $164.42 

Total $169.16 

TCF {monthly) $62 .69 

TCF (Annualized) $752 .28 
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Roni Jackson, Genet·al Counsel 
InSite Towers Development; LLC 
September 30, 2020 
Page 2 

We dispute a number of the assertions in your September 28 letter, chief among them that our 
staff instructed you by telephone not to pay rent. Mr. Moore's emails to you of July 10, 20 l 9, 
August 23 , 20 l 9 a11d August 26, 2019 were a clear indication that the department was not 
agreeable to InSite's use of the prem ises "vithout payment of rent. Yet [nSite continued to 
occupy and use the prem ises witho ut any offer to address outstanding rent until yo ur September 
28 letter. As noted above, the issue of back rent owed by InSite will be addressed at an 
upcoming Board meeting to consider the direct lease to New Cingu la r. As such, we are not able 
to accept the rent offer included ln yo ur September 28 2020 letter. 

Ve ry truly yours, 

Russell Y. Tsuji 
Land Division Administr(l.tor 

cc: Kauai District Land Office 
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ASHFORD + WRISTON 

ROSEMARY T. FAZIO 
A Law Corporation 

EXHIBIT 8 Direct: (808) 539-0415 
rfazio@awlaw.com 

November 24, 2020 

Russell Y. Tsuji 
Land Division Administrator 
Department of Land and Natural Resources 
State of Hawaii 
P.O. Box 621 
Honolulu, HI 96809 

Re: Expired General Lease No. S-3795 (Ka Pele) 

Dear Ms. Tsuji, 

This letter follows your recent call with my colleague, Naomi Kuwaye. 
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DLNR's perspective differs from InSite's understanding of the situation. Nevertheless, InSite 
believes it to be appropriate to pay the rent under expired Lease No. S-3795 for the period from 
December 30, 2014, the date on which InSite acquired the site from Hawaiiru1 Telcom, through 
December 31, 2020. To that end, enclosed is a check (InSite Wireless Check No. 067836 dated 
November 10, 2020) in the amount of $15,524.18. This amount is 100% of all rent collected by 
lnSite during this period from Hawaiian Telcorn, its sole tenant at the site, during the 
aforementioned six year period, and does not reflect any offset(s) or deduction(s) for site 
operating and maintenance expenses incurred by InSite during this time. 

Should you have any questions, please do not hesitate to contact Ms. Kuwaye or me. Thank you 
for your attention to this matter. 

RTF:lms 

cc: Daniel A. Morris, Esq. 

Very truly yours, 
ASHFORD & WRJSTON 
A Limited Liability Law Partnership LLP 

By L~~ 
ROSEMARY T. FAZIO 

2609580v2 r I r. 

https://15,524.18
mailto:rfazio@awlaw.com


Ent Name Acct No Invoice Date P.O. Num Reference Amount Discount Net 

HI029 Kapele RS 

\n ~u\\ "'\- hnc 

:PIREDLEASE 

L\ ~.\_-\ 

11/6/2020 

~e. me...-,\..) '€x ~\'(tr\ 

FINAL SETTLEMENT 

\..e.o.,se 

\.&) )30 J,'-\ - \(: 

15,524.18 

W~. 5-

>lciA ,~D 

0 00 

B7q5 

15,524 18 

Payor : lnSite Wireless Group, LLC 
Payee: State of Hawaii DLNR 

Date Check No. 
11/10/2020 067836 

Check Amount 
15,524.18 

---.,<,>1~..~.,,,,....,-...-~ 1---- -------~- - -------................._......-----=----:----...-- ------

lnSite Wireless Group, LLC 
Wells Fargo Bank 

1199 N. Fairfax Street 
Suite 700 
Alexandria , VA 22314 

Baltimore , MD 21202 65-320 
550 

703-535-3009 Date Check No. Check Amount 
11/10/2020 067836 $15,524.18 

Fifteen Thousand Five Hundred Twenty Four AND 18/100 Dollars 

Pay to Ille order of. 

State of Hawaii DLNR 
Dept of Land & Nat Resources 
P.O. Box 621 

~u\\<->. ~n 

Honolulu , HI 96809 
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Department of Land and Natural Resource 

Curt T . Otagun 
Comptroller 

o. 

EXHIBIT 9 

DAVID Y. IGE 
GOVERNOR 

CURT T. OTAGURO 
COMPTROLLER 

AUDREY HIDANO 
DEPUTY COMPTROLLER 

STATE OF HAWAII (P)20 ! 82 

DEPARTMENT OF ACCOUNTING AND GEN ERAL SERVICES 
P.O. BOX 119, HONOLULU. HAWAII 96810-0119 

NOV 1 2 2020 

JVIEMORANDUM 

TO: Suzanne D. Case, Chairper on 

FROM: 

SUBJECT: -3795 by InSite Tower Development. LLC; 
Is uance of Direct L · \., to Cingular Wireles PCS, LLC 
Ta,x Map Keys: (4) 1-4-001:016, 017 and (4) 1-4-00 1:002 pors. 
Hanapepe, Waimea, r land of Kauai 

Thi i in re ponse to the Department of Land and Natural Resource ' (DLNR 's) Ocwber 26, 
2020, letter (Ref. No. : 20KD-080) requesting comment on the subject reque t involving State 
land . 

The State Radio Program under the Office of Enterprise Services (ETS) reque t consideration 
for re et aside of the subject propertie to the Department of Accounting and General Services 
(DAGS). These propertie · and the exi ting improvements will be used to expand 
communication coverage of the Statewide Fir t Responder Communications System which 
supports various Federal , State, and County agencie . 

This communication facility would provide connectivity between ETS ' existjng facilities at 
Kukuiolono Park and our public afety partners at the end of the canyon road in the area known 
as Kokee, allowing for improved coverage into Kalalau Valley, Waimea Canyon, and towards 
Polihale Beach. Communications coverage in these areas are crucial for law enforcement 
(including DLNR' Green-Net), .fire-fighting, and search and rescue efforts. 

DAGS currently has a facility (Kukui), approximately two (2) miles down the road from tbe 
subject properties on a site identified by TMK (4) 1-2-001 :009. Although the Kukui facility 



Suzanne D. Case 
(P)20.182 
Page 2 

currently provides connectivity between Kukuiolono and Kokee it doe not provide the coverage 
that the subject properties wou ld (see attached site map) . ln additi on, the Kukui site wi ll require 
ignificant investment in the near future to renovate and replace the existing equipment building 

and radio tower. While ETS taff ha not bad a chance to asse · the physical condition of the 
facilitie at the subject location it is anticipated that the State would ee significant savings due 
to reduced capital investment needed to maintain this fac ility compared to Kukui. State funding 
would also be preserved by reducing the number of sites that need to be developed that would 
otherwise be required to provide similar communication coverage . 

If you have any question , your staff may call Mr. David De.Ponte of tbe Public Works Division 
at (808) 586-0492 or email to david.c .dc ponte @ha\ ai i.go\, or Mr. Vincent Krog, State Radio 
Engineer. of the Office of Enterprise Technology Services at (808) 492 -0807 or email at 
\incenl.e.krog@ hawaii .gm . 

Attachments 
c: Mr. Russe ll Tsuji, DLNR Land Division w/ attachments 

Mr. Luke Sarvis, DLNR Land Di vision w/ attachment 
Mr. Douglas Murdock , ETS w/ attachments 
Mr. Vincent Krog, ETS w/ attachments 

mailto:incenl.e.krog@hawaii.gm
mailto:david.c.dcponte@ha


Statewide First Responder Communications System 
Communication Coverage Map 
Island of Kauai 

Shaded = Coverage 
Unshaded = No Coverage 
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Statewide First Responder Communications System 
Katatau ValleyCommunication Coverage Map -
(coverage via connectmn to 

Island of Kauai Public Safetv Par1nersl 

Shaded = Coverage ,------------------ ... 
Unshaded= No Coverage , Public Safety Partner Fac1l1t1es ' ,

L------------------~-, 
Clouded ridgelines that block I.. '"' 
Kukui from providing coverage to 
areas of concern. 

Estimated line of sights provided 
by Hanapepe for first responder 
coverage noted by dashed arrows . 

j Pohhale Beach ~:-----------------------
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OFFICE OF THE MAYOR EXHIBIT 10
THE COU NTY OF KAUA ' I 

DEREK S. K. KAWAKAMI, MAYOR 
MICHAEL A. DAHJUG, MANAGING DIRECTOR 

December 14, 2020 

Suzanne D. Case 
Chairperson 
Department of Land and Natural Resources 
1151 Punchbowl Street 
Honolulu , HI 96813 

RE: AT&T HIL04129 Waimea 2 - Request for State Lands Application , TMK:1-4-001 :016, 017 

Dear Chair Case, 

I am writing in support of AT& T's application with the Department of Land and Natural 
Resources (DLNR) to lease state lands at TMK:1-4-001 :016, 017 to improve wireless 
telecommunications services on Kaua 'i. AT&T proposes to use the lands and the existing tower 
and supporting infrastructure located on the property to deploy FirstNet and commercial 
wireless services in the remote areas of K6ke'e and Waimea Canyon . 

This deployment directly responds to Kaua'i County's concerns of the lack of wireless coverage 
in the area and the lack of appropriate technology to support our public safety officials during 
search and rescue missions. Improved wireless services and FirstNet coverage would allow 
Kaua'i County's search and rescue teams to more readily and rapidly find lost individuals, 
perform other critical public safety operations, and reduce risks to the general publ ic and 
responders . Furthermore, enhanced wireless services would enable the general public to place 
9-1 -1 calls for emergency services in this heavily trafficked yet remote area . 

Kaua'i County is in support of FirstNet, the nationwide public safety broadband network being 
built by AT&T; however, there is much to be done on Kaua'i. In this age of technology, Kaua'i 
County's public safety should be equipped with all tools available to keep our community -
residents and tourists - safe . We appreciate the efforts to improve wireless coverage in Kaua'i 
County with this in mind. 

For these reasons, I strongly encourage the Board of Land and Natural Resources to approve 
AT&T's appl fcation . 

Thank you for your consideration . 

Dl~ 
Derek S. K. Kawakami 
Mayor, County of Kaua'i 

W\Vw.kauai.gov 

4444 Rice Street Suite 235 • Llhu'e, Hawai'i 96766 • (808) 241-4900 (b) • (808) 241-6877 (f) 

An Equal Opportunity Employer 

https://W\Vw.kauai.gov
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EXHIBIT 2 

STATE OF HAWAII 
BOARD OF LAND AND NATURAL RESOURCES 

PETITION FOR A CONTESTED CASE HEARING 

Date Received Case No. 

Division/OfficeBoard Action Date/ Item No. 

INSTRUCTIONS: 

1. File ( deliver, mail or fax) this form within ten ( 10) days of the Board Action Date to: 

Department of Land and Natural Resources 
Administrative Proceedings Office 
1151 Punchbowl Street, Room 130 
Honolulu, Hawaii 96813 
Phone: (808) 587-1496, Fax: (808) 587-0390 

2. DLNR's contested case hearing rules are listed under Chapter 13-1, HAR, and can be obtained from 
the DLNR Administrative Proceedings Office or at its website 
(http://dlnr.hawaii.gov/forrns/contested-case-form/). Please review these rules before filing a petition. 

3. If you use the electronic version of this form, note that the boxes are expandable to fit in your 
statements. If you use the hardcopy form and need more space, you may attach additional sheets. 

4. Pursuant to §13-1-30, HAR, a petition that involves a Conservation District Use Permit must be 
accompanied with a $100.00 non-refundable filing fee (payable to "DLNR") or a request for waiver 
of this fee. A waiver may be granted by the Chairperson based on a petitioner's financial hardship. 

5. All materials, including this form, shall be submitted in three (3) photocopies. 

1. Name . Contact Person 
InSite Towers Develo ment, LLC "InSite") Roni D. Jackson, Es 

. Address . City 5. State and ZIP 
1199 North Fairfax Street, Suite 700 Alexandria VA 22314 

. Email . Phone 8. Fax 
roni.·ackson@insitewireless.com 703) 535-3009 703 535-3051 

0.~~ !.. :;; • ....S:!,....., !:!!!! ilm¥·-""" ;¼·.~ ,.M, - -:~i,~~!1~t~;s~i.,~if:;., } ;-.~~,- ~ 1:· l_\!lru::,1 k ·: :11...~. , , ..";\ 5.,,.,.li],I".~-~,~., ..¼< -- •··"•• · .. .. ..... .. ... ...... .. . ,.. .. • • .. ~re resen1.e.ui ;,;~.. .. ~... . }Jf ·--·-·····------ ...!Jt', 
.~- f ·h~~..1-1 ·~1-i~t""·~ · :·~&.:.. :-,.-~- =I. ....~ . ,.,., ,.,,'ll.s.., m,~.• .,,, :\',. ~Yf~.·~~1~:1!~~---;-1{1.~. ~'-'·••·•.. .J_'<\,l!i.. 

9. Attorney Name 10. Firm Name 
Rosemary T. Fazio Ashford & Wriston, LLLP 
Naomi U. Kuwaye 
Nicholas G. Altuzarra 

11. Address 12. City 13. State and ZIP 
999 Bishop Street, Suite 1400 Honolulu 1 HI 96813 

,,1:,·~iro'' ·~•'••• ',!Ji;ti{Pi,'.;f;f¼·pi~• · -,.,,m""a;m . - ·, ~ . •gfi"""'Ulll"'<;\~!r,;,,ll,Y.Slf.i'[5fl','~'C' '·~\'lfi~ ·«;!(:if,!/i',,'\;/1;,H,.\i!'l'ffl'.--~·.1'liJ,"Ji¼',iP'<5f':'''i'"·~-w,-;:-t.i;.11 '•- ·,rs ~ ' ... Kn'~Jl]··M- ( .~''"' - ~ 
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14. Email {5. Phone 16. Fax 
rfazio@awlaw.com 808-539-0415 808-533-4945 
nkuwaye@awlaw.com 808-539-0815 
naltuzarra@awlaw.com 808-539-0408 

17. Board Action Being Contested 
The Board's January 8, 2021 decision in this case, in which the Board, inter alia, terminated InSite's 
use, occupancy and possession of the premises under General Lease No. S-3795 (the "Lease"); 
authorized the issuance of a direct lease to New Cingular Wireless PCS, LLC ("Cingular") for a 
microwave station and microwave tower facilities purposes; granted non-exclusive easements to 
Cingular for access and utility purposes; and approved the issuance of a revocable permit to 
Hawaiian Telcom. 

18. Board Action Date 9. Item No. 
January 8, 2021 DI 

0. Any Specific Statute or Rule That Entitles Petitioner to a Contested Case 
Hawaii Administrative Rules ("HAR")§ 13-1-1 provides that the Board's actions in this proceeding 
shall be conducted in accordance with Hawaii Revised Statutes ("HRS") Chapter 91. HAR § 13-1-
28 provides that the board shall hold a contested case hearing under HRS § 91-1, upon a written 
petition of any interested person. HAR § 13-1-29 provides that both an oral request and written 
petition shall be made. The oral request must be made before the conclusion of the initial hearing, 
and the written petition must be filed within ten days after the hearing. Here, InSite made an oral 
request at the conclusion of the January 8, 2021 hearing. Moreover, this written Petition is timely 
filed. 

"In order for an agency hearing to be 'required by law,' it may be required by (1) agency rule, (2) 
statute, or (3) constitutional due process." See Hou v. Univ. of Hawai'i, 126 Haw. 265, 269 P.3d 
800 (Ct. App. 2012) . Pursuant to HAR§ 13-1-29.1, a request for a contested case hearing may be 
denied only "when it is clear as a matter of law that the request concerns a subject that is not within 
the adjudicatory jurisdiction of the board or when it is clear as a matter of law that the petitioner 
does not have a legal right, duty, or privilege entitling one to a contested case proceeding." Here, 
InSite's request for a contested case hearing must be granted. InSite is entitled to a hearing by right 
because the Board's decision purports to determine a legal right, duty, or privilege of InSite. See 
Aha Hui Malama O Kaniakapupu v. Land Use Comm'n, 111 Hawai 'i 124, 132, 139 P.3d 712, 720 
(2006)). Additionally, for those reasons, the Board has jurisdiction. See Hou, 126 Haw. 265, 269 
P.3d 800. See also HRS§ 171-13 (concerning leases of public lands). Moreover, as further 
described in section 21 below and hereby incorporated by reference, InSite has property interests 
entitled to due process protection, requiring a contested case hearing. See Kaniakapupu, 111 Haw. 
at 132, 139 P.3d at 720; Pele Defense Fund v. Puna Geothermal Venture, 77 Haw. 64, 881 P.2d 
1210 (1994 ). See also HRS 171-38 ( concerning compensation to a lessee of public lands upon 
condemnation). 

1. Any Specific Property Interest of Petitioner That Is Entitled to Due Process Protection 
lnSite hereby incorporates by reference the information contained in the above section 20. 
InSite has the following property interests entitled to due process protection requiring a 
contested case hearing. See, e.g., HAR§ 13-1-29.1; Kaniakapupu, 111 Haw. 124, 139 P.3d 712; 
Pele Defense Fund, 77 Haw. 64,881 P.2d 1210; Hou, 126 Haw. 265,269 P.3d 800. 
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1. Ownership of the telecommunications tower (the "Tower") at the Ka Pele Tower Site located on 
the Premises (as hereinafter defined). Attached hereto as Exhibit A is InSite's testimony before the 
Board on January 8, 2021 ("InSite's Testimony"). Attached to InSite's Testimony as Exhibit 1 is a 
recent picture of InSite' s Tower located at the site. 

2. Interest in and to the premises described in the Lease (the "Premises"), as Lessee under the Lease 
and/or any related lease. Attached hereto as Exhibit B is a copy of said Lease. 

3. Interest as Licensor under a License Agreement between lnSite and Hawaiian Telcom. Attached 
to InSite's Testimony as Exhibit 5 is a copy of said agreement. 

4. Anticipatory interest as Licensor under a Communications License Agreement between lnSite 
and AT&T. Attached to InSite's Testimony as Exhibit 3 is a copy of the final clean version of said 
agreement that AT&T and InSite exchanged regarding AT&T's desire to lease space on InSite's 
tower. 

5. Anticipatory interest as Lessee under a renewal of the Lease or a new lease of the Premises, 
based on representations made by Staff and InSite's reliance thereon, as more fully explained in 
InSite's Testimony. 

InSite hereby incorporates by reference InSite's Testimony and the attachments thereto that provide 
additional information regarding InSite's property interests and InSite's actions regarding the same 
(see Exhibit A) . 

22. Any Disagreement Petitioner May Have with an Application before the Board 
InSite is the owner of the Tower and related improvements per the terms of the Lease. The 
Board relies on State v. Kahua Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963), to take the 
position that the Lease is null and void ab initio. The Board's reliance on Kahua Ranch is 
misplaced for reasons of estoppel, !aches, and statute of limitations. Also, the Board fails to 
prove that the 1963 notice of auction was inconsistent with the ultimate Lease, and that 
competitive bidding occurred at the auction. InSite disagrees that the Board may terminate 
the Lease and allow a new tenant to not only occupy the same area but also utilize, occupy, and 
rent space on InSite's Tower and facilities. Such action by the Board constitutes an action 
under 42 U.S.C. § 1983. Section 1983 provides in relevant part: "Every person who, under the 
color of any statute, ordinance, regulation ... of any State . .. subjects, or causes to be 
subjected, any citizen of the United States ... to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or otoher proper proceeding[.]" See Paul v. Davis, 424 U.S. 693 
(1976). InSite disagrees in full with the Board's January 8, 2021 decision and hereby 
incorporates by reference further and additional arguments contained in InSite's Testimony 
before the Board on January 8, 2021. 

23. Any Relief Petitioner Seeks or Deems Itself Entitled to 
InSite is entitled to a decision in its favor granting relief that includes but is not limited to the 
following : 

1. That the Lease be deemed effective and a renewal thereto, or a new lease, be granted, such 
that InSite may maintain its interest in and to the Premises; 
2. That InSite have occupancy and possession of the Premises; 
3. That lnSite's ownership of the Tower be recognized; 
4. That InSite's License Agreement with Hawaiian Telcorn be recognized; and 
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5. That all decisions by the Board on January 8, 2021, against InSite and in favor of the Applicant, 
be deemed null and void. 

If the above relief is not granted, then InSite is entitled to compensation under the 5th and/or 14th 

Amendments because such governmental action would constitute an unconstitutional taking of 
InSite's property rights. See InSite's Testimony, pp. 4-5, for further argument in this regard. 

24. How Petitioner's Participation in the Proceeding Would Serve the Public Interest 
InSite not only has a right to participate in this proceeding but its participation in this proceeding 
will serve the public interest in many ways, including but not limited to the following. The public 
has an interest in knowing that the Board will not take arbitrary measures that eliminate a party's 
property interests. The public also has an interest in ensuring that property owners and lessees in 
Hawaii are not stripped of their property rights without the opportunity to be formally heard, present 
evidence, and question witnesses in a contested case hearing. The public further has an interest in 
seeing the 5th and 14th Amendments respected, such that when property owners and lessees in 
Hawaii have property interests taken by a State governmental agency, the State will compensate 
such a party. More directly, the people served by the Hawaiian Telcom antenna on InSite's Tower 
have an interest in uninterrupted service. 

25. Any Other Information That May Assist the Board in Determining Whether Petitioner Meets 
the Criteria to Be a Party under Section 13-1-31, HAR 
InSite is directly and immediately affected by the Board's action because InSite owns the 
Tower, is Lessee under the Lease, and is the Licensor under the License Agreement with 
Hawaiian Telcom. Staff has continuously represented to InSite that InSite is a valid tenant; 
InSite has been leasing space on its Tower to Hawaiian Telcom and has made significant 
improvements to the Premises in good faith reliance on Staffs actions. Moreover, InSite has 
property interests entitling it to compensation under the 5th and/or 14th Amendments before 
the Board can lawfully take possession of lnSite's Tower, lease the Premises to Cingular, and 
issue a revocable permit to Hawaiian Telcom. InSite hereby incorporates by reference lnSite 's 
Testimony and the attachments thereto that provide additional information regarding InSite's 
property interests and lnSite's actions in good faith reliance on Staffs representations 
regarding the same (see Exhibit A). 

i:g) Check this box if Petitioner is submitting supporting documents with this form. 

cg] Check this box if Petitioner will submit additional supporting documents after filing this form. 

Nicholas G. Altuzarra, Esq . January 14, 2021 
Petitioner or Representative (Print Name) Signature Date 
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TO THE BOARD OF LAND AND NATURAL RESOURCES 
MEETJNG OF JANUARY 8, 2021 RE AGENDA ITEM Dl 

InSite's Testimony Regarding General Lease No. S-3795 

Chairperson and Members of the Board of Land and Natural Resources: 

InSite appreciates this opportunity to testify. To visualize the disputed matter, InSite 
facludes as Exhibit 1 a recent picture of InSite' s tower located at the site. 

While InSite is thankful for the assistance of Staff during the course of InSite's tenancy at 
the Ka Pele Tower Site, InSite believes it to be important to correct for the record certain facts 
presented in the Staffs report to the Board dated January 8, 2021 (the "Staff Report") and 
respectfully requests that the Board postpone its decision on Staff's recommendation. 

Petitioner's EXHIBIT A 2657837 



InSite's Testimony Regarding General Lease No. S-3795 

InSite's Perspective on the History of the Ka Pele Tower Site 

Since 2014, InSite has worked with Staff to regularize its occupancy under General Lease 
No. S-3795 and pay rent for its possession of the site. The background is succinctly stated in the 
letter from InSite's General Counsel, Roni Jackson, to Russell Tsuji dated September 28, 2020 
("InSite's September 2020 Letter"). A copy of that letter is attached to the Staff Report as 
Exhibit 6 and is attached hereto as Exhibit 2 for the Board's convenience. 

InSite' s September 2020 Letter was in response to a letter from Mr. Tsuji to Ms. Jackson 
dated May 18, 2020 (attached to the Staff Report as Exhibit 5). Despite Staff's failure to address 
the ground lease renewal from 2014, InSite was now requested to respond within 30 days during 
a time when COVID-19 shut down many in-person operations and businesses were running on 
skeleton staff to respond to business issues that often came up. Such was the position that InSite 
faced in which staff, working remotely, responded to a myriad of issues relating to its holdings. 
As such, while unfortunate, the unusual situation presented by the COVID pandemic caused an 
immaterial delay in InSite's response. 1 

It should be noted that Mr. Tsuji's letter with an arbitrary 30-day response deadline came 
after InSite's good faith efforts to address the rent and occupancy issue for over a 5-year period 
since its December 30, 2014 acquisition of the site. In addition, InSite's thorough September 28, 
2020 response caused DLNR no harm whatsoever as InSite consistently confirmed its obligation 
to pay a commercially reasonable rent for its occupancy of the site. 

It also should be noted that during this same period, InSite was preparing to file its 
application with the Hawaii State Public Utilities Cornnussion ("PUC") to obtain "public utility" 
status. Due to COVID, staffing issues with the Consumer Advocate's office and the PUC and 
problems with the PUC's website, InSite's filing was substantially delayed until end of summer 
through no fault of InSite. That application is still pending despite no objection or other position 
from the Consumer Advocate or the public to InSite's application. 

According to the Staff Report, Staff began negotiating with Cingular on September 1, 
2020 without notice to InSite.2 Staff ultimately determined that it would recommend issuance of 
a new lease to Cingular instead of InSite.3 

1 In addition to her role as general counsel, Ms. Jackson played a material, operational role at InSite during the 
COVID Pandemic (as one of only two C-Level Team members resident in InSite's VA offices). This necessitated a 
"critical things first" approach which was necessary and appropriate. 

2 Attached as Exhibit 3 is the final clean version of the Communications License Agreement that AT&T and InSite 
exchanged regarding AT&T' s desire to lease space on InSite's tower. Per Section 2(a), the commencement date was 
not anticipated to occur later than 12/1/2020, and per Section 3, the License Fee was to be $2,900/mo. for the 
Equipment specified in Exhibit A. Section 17 expressly addresses the expired ground lease ~ Paragraph 17(a)), 
and gives AT&T the right to terminate and a relocation allowance if InSite were to be unable to negotiate a 
replacement ground lease with DLNR (see Paragraph 17(b)). This presumably was how AT&T became aware of an 
opportunity for a direct lease whh DLNR. If so, that would constitute tortious interference with InSite's prospective 
economic advantage. In any event, once AT&T is made aware that DLNR has no right to the tower, AT&T 
presumably would resume negotiations with InSite. 

2 



InSite's Testimony Regarding General Lease No. S-3795 

Staff incorrectly represents that InSite sought to avoid paying rent. Quite to the contrary, 
InSite brought the lease rent issue to the Staff's attention and has been in regular contact with 
Staff since 2014 to resolve this matter. As such, InSite is surprised by and disagrees with Staff's 
position that InSite is in default on the lease rent. In fact, in order to resolve this issue, InSite 
offered and eventually paid DLNR one hundred percent ( 100%) of the revenue received from the 
tower in question for InSite's entire period of ownership thereof- $15,524.18 - as a gesture of 
good faith. 

InSite's Ownership of the Tower 

As Staff candidly concedes in the Staff Report, page 6, the Lease signed by InSite and the 
Board recognizes that the Lessee retained the improvements on the premises at the expiration of 
the lease.4 It may now be "current departmental policy" to prohibit interlineations on form 
leases, but that was not the case in 1963 when Lease S-3795 was issued. 

The bifurcation of ownership-with DLNR owning the land and the Lessee owning the 
tower-made sense then and still makes sense today. While DLNR has unique expertise in 
managing State lands, it has no experience in owning or maintaining communications towers. 

Staff always understood that InSite owned the Tower. InSite carefully and consistently 
made its ownership interest known. In this regard, the Staff report references a 2016 report 
prepared by Staff and provided to InSite on June 2, 2016 (the "2016 Report"). The 2016 Report 
is attached to the Staff Report to the Board (without an exhibit number). Therein, InSite asked 
Staff to set the rent, and reminded Staff that InSite owned the improvements on the site. Despite 
InSite's request to Staff to advise if InSite' s understanding was incorrect, Staff never 
contradicted InSi te • s position. 

Interestingly, the Staff Report expressly omits any reference to, or discussion of, the 
October 1, 2020 letter from InSite's counsel (the "October 2020 Letter'').5 The October 2020 
Letter again clearly states InSite' s position as to its ownership of the tower and right to 
compensation therefore in the event that the parties failed to execute a replacement lease. Staffs 
recitation of the history of this matter fails to state a material fact in its omission of InSite's 
express challenge to Staff's conclusion that the deletion of the phrase "and improvements of 
whatever name or nature" from Section 15 of the Lease is not binding on the parties. 

While Staff may argue that InSite's ownership of the tower somehow ceased when the 
stated lease term expired in 2013, this argument fails for two main reasons. First, Staff asserts 
that the State is entitled to rent on the site from InSite as a holdover tenant. If Staff maintains 
that the lease term expired in 2013 and right to occupancy therefore ceased at that time, then no 

3 InSite agrees with Kauai Mayor Kawakami's concern for improvement oftel~ommunication services on Kauai. 
The most logical and expeditious way to achieve that goal would be for DLNR to finalize negotiations with InSite, 
the owner of the tower. Then FirstNet can provide those services as a licensee of InSite. 

4 The Lease required the Lessee to build at its sole cost microwave and allied facilities at a total cost of not less than 
$40,000. 

sA copy of that letter is attached hereto as Exhibit 4. 
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rent would be owed to the State; Second, Staff treated InSite as the occupant and continued to 
negotiate with InSite during this term. InSite, in good faith, engaged in those negotiations and 
relied on the Staff's representations that its occupancy was valid. During this time, InSite's 
ownership of the tower remained. It never relinquished its ownership interest. Quite to the 
contrary, in reliance of Staff's representations that InSite was a valid tenant, InSite has been 
leasing space on its tower to Hawaiian Telcom and has been making improvements.6 While we 
recognize Staffs desire to facilitate Cingular's installation at the tower, it is unfair and untenable 
for Staff to now maintain that occupancy was terminated in 2013. Staff's own behavior during 
the interim period clearly indicates otherwise, and Staff is estopped from taking a contrary 
position now. 

It follows, therefore, that InSite maintains ownership of the tower and related 
improvements per the terms of the lease and must be compensated if the Board decides to 
terminate the ground lease and allow a new tenant to not only occupy the same area but to utilize 
and occupy InSite's facility. This compensation includes not only the value of the 50 foot self­
support tower and the tower foundation, but also the value of work at the site that will inure to 
the State's benefit.7 In addition, any attempt by the State to conscript private property would 
constitute an unconstitutional and unlawful taking of private property under the 14th Amendment. 
By agreeing to the Staffs recommendation to "take" InSite's facilities for the State's own benefit 
and use without just compensation to InSite, this Board, along with staff, acting under the color 
of state law, would be depriving InSite of its rights, privileges and immunities guaranteed under 
the U.S. Constitution and in violation of 42 USC§ 1983. 

InSite's Proposal in Response to Staff's Recommendation 

The practical solution to this dispute would be for the Board to issue a new lease on 
commercially reasonable terms to InSite as soon as its PUC application is granted. At that time 
(or before, with the Board's consent), InSite could enter into the Communications License 
Agreement that it has already negotiated with Cingular for the use of InSite' s tower and carry out 
its anticipated business plan. 

If the Board instead elects to proceed with a lease to Cingular, then it must compensate 
InSite for its tower and related site work before it can lawfully take possession of InSite's tower 
and lease it to Cingular. Rather than pay InSite directly, if the parties are able to reach agreement 
as to the amount due and owing to InSite, the Board could issue InSite a credit to be applied 

6 A copy oflnSite-Hawaiian Telcom's License Agreement is attached as Exhibit 5. Hawaiian Telcom's tenancy at 
the site is curiously not addressed by Staff's report to the Board and, as such, the Board may be unaware of same. Is 
DLNR proposing to accept the assignment of the InSite-HT Site License Agreement if it takes title to the tower? 

7 The value of the tower, foundation and other jmprovements belonging to InSite would need to be determined via 
appraisal. InSite estimates that such may be in excess of $200,000. Among the additional costs for which InSite 
would require compensation include the cost of the October I, 2018 Structural Analysis Report commissioned by 
InSite to confirm the suitability of the tower for AT&T's proposed use thereof and the $52,000 incurred by InSite in 
2020 for the removal of the underground storage tank at the site. 

It should be noted that Staff did not object to InSite's work to remove the UST or challenge its tenancy during this 
time. Had InSite known that Staff would question InSite's holdover tenancy, there would be no reason for InSite to 
undertake the expensive removal process. 

• 
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against rent that becomes due and owing for other communications towers owned by InSite on 
other DLNR land. 

Conclusion 

InSite appreciates this opportunity to participate in this matter and present this testimony 
to the Board members. 

ASHFORD & WRISTON 
A Limited Liability Law Partnership LLP 

By~~ 

ROSEMARY T. FAZIO 
NAOMIU.KUWAYE 
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September 28, 2020 

VIA CERTIFIED MAIL 
ADVANCE COPY VIA ELECTRONIC MAIL 

Mr. Russell Y. Tsuji 
Land Division Administrator 
State of Hawaii 
Department of Land and Natural Resources ("DLNR" ) 
P.O. Box 621 
Honolu lu, HI 96809 

Re: Your May 18, 2020 Correspondence re Expired General Lease No. S-3795 ("DLNR's Correspondence")­
lnSite Site No. HI029 Kapele 

Dear Russell: 

I hope that this letter finds you and family during well during these challenging times. IWG 11, LLC, an 
affiliate of and successor-in-interest to, lnSite Towers Development, LLC ("collectively, " lnSite"), acknowledges 
receipt of DLNR's Correspondence regarding General Lease No. 5-3795 and respectfully offers the following in 
response : 

1. lnSite agrees and acknowledges that General Lease No . S-3795 dated November 26, 1963 between the 
State of Hawaii by its Board of Land and Natural Resources (" BLNR"), as Lessor, and Hawaiian Telcom, Inc., 
formerly known as Hawaiian Telephone Company ("Hawaiian Telcom"), lnSite's predecessor-in-interest, 
expired on November 25, 2014 ("Lease No. 5-3795" or the ''Expired Lease" herein). ln5ite also agrees and 
acknowledges that BLNR consented to Hawaiian Telcom's assignment of the lease to lnSite pursuant to the 
terms of that certain Decision issued on October 24, 2014 as Agenda Item D-9 (the " BLNR Decision"), and 
that the annual rent specified in the Decision as applicable to Lease No. 5-3795 is $2,000. 

Throughout 2015, lnSite made a number of attempts to engage the DLNR Staff with respect to commencing 
negotiations for a replacement ground lease for Lease No. 5-3795 (the "Replacement Lease") . However, the 
DLNR Staff, presumably occupied with more pressing matters, was unresponsive. In effort to move th is 
matter fo rward, I contacted and began working with Kevin Moore of DLNR in June of 2016. Kevin advised 
as to the lengthy and complex nature of the auction process for a Replacement Lease (the "Auction 
Process") given that lnSite Towers Development, LLC is not registered as a public utility with the Hawaii 
Pub lic Utilities Commission (the "PUC" ). 

3. As Kevin advised that the Auction Process could take a period of years, he recommended that lnSite and 
BLNR enter into an interim license for use of the premises subject to lease No. S-3795 (the " Premises") that 
would be retroactive to December 30, 2014, the date on which lnSite acqu ired the communications tower 
site located on the Premises from Hawaiian Telcom (the "I nterim license") . During my discussions with 
Kevin, I exp ressly inquired as to whether lnSite should tender payment under the Expired Ground Lease 
prior to the issuance of the Interim License or Replacement Lease. He advised that DLNR could not accept 
rent payments under the Expired lease. 

TOWERS· DAS 
1199 N. Fairfax Streft · Suite 700 · Alexandria, VA 22314 
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4. In furtherance of Kevin's recommendation that lnSite pursue the Interim License, he provided a draft 
submittal for presentation to the BLNR on which he requested lnSite's feedback. A copy of the Draft 
Submittal reflecting lnSite's limited comments is enclosed (the "Draft Submitta l"). By his June 17, 2016 
email, Kevin agreed that DLNR would present the Draft Submitta l to the BLNR for consideration at its July 
2016 meeting. However-, until receipt of your May 18, 2020 correspondence, lnSite was entirely unawa re 
that the Draft Submittal had never been placed on the BLNR's Agenda for review and decision. 

5. Because of the significant difficulty lnSite experienced in getting the DLNR Staff to respond to our inquiries 
regarding the Interim License, lnSite's counsel, Rosemary Fazio of Ashford+ Wriston, and I requested a brief 
meeting with you and Blue Kana he following the May 1, 2019 mediation in Honolulu pertaining to General 
Lease No. S-4588. You and Ms. Kana he kind ly ob liged and advised that t he finalization of the Replacement 
Lease could be expedited if lnSite or one of its affil iates were to register with the Hawa ii PUC as a public 
utility. 

6. Presumably after you brought t he matters that we discussed during the meeting discussed in the previous 
paragraph to Kevin Moore's attention, I received an email from Kevin dated July 10, 2019 in which he 
alleged, in direct contradiction to our conversations in 2016, that lnSite owed "back rent" of $2,000 per 
year under the Expi red Lease in addition to the thirty percent (30%) revenue share referenced in the 
October 2014 BLNR Decision perta ining to rent received by lnSite since December 30, 2014 under its Site 
License Agreement with Hawaiian Te lcom (the " lnSite-HT License Agreement" ). Kevin was aware of the 
lnSite-HT License Agreement as, to ensure transparency, I discussed it with him in 2016, specifically noting 
that: (i) Hawai ian Te lcom was lnSite's sole tenant at the Premises (this continues to be correct), (ii) the 
License Agreement commenced on December 30, 2014 with a 10 year initial term, and (iii) initial annual 
rent payable under the Agreement was $2,400 with a three percent (3%) annual escalation. I responded to 
Kevin 's aforementioned email on August 23, 2019, reminding Kevin that he had expressly inst1·ucted lnSite 
not to tender payment to DLNR until the Interim License was issued. Oddly, Kevin's email provided no 
explanation as to why DLNR did not present the Draft Submittal to BLNR or why DLNR fai led to notify 
lnSite of same. Kevin 's August 26, 2019 email in response to mine stated that "the situation developed in 
large part because our Fiscal Office stopped issuing invoices for the lease, which was an oversight on our 
part." With all due respect, this statement is in direct contrad iction to DLNR's 2016 statement that it cou ld 
not accept rent payments on an Exp ired Lea se. 

7. As you know, lnSite greatly values its relationship with DLNR and has at all times acted with candor and in 
good faith in all dealings with DLNR. In furtherance of this course of conduct, I have enclosed a statement 
reflecting all rent payments rece ived by lnSite from Hawaiian Telcom, its sole tenant at the Premises, for 
the period December 30, 2014-December 29, 2020. As you will note, the rents received for this six (6) year 
period total to $15,524.18. 

8, As the result of its 2019 discuss ions with DLNR, lnSite formed lnSite Hawaii, LLC, a Delaware corporation 
("lnSite Hawaii") in July of 2019. lnSite Hawai i qualified to do business in Hawai i in October 2019 and filed 
its Applica t ion for a Certificate of Authority with the Hawai i Public Utilities Commiss ion on August 6, 2020 
(the "Application") . If lnSite Hawaii's application is approved, it wi ll pursue a Rep lacement Lease with DLNR 
with respect to the Premises. However, the fina lization of that Lease must include terms, including financial 
terms, that make sense for both parties. As you will note from the enclosed, confidentia l Tower Cash Flow 
or "TCF" calculations, after site operating and ma intenance expenses (which do not yet include ground rent 
or a revenue share given that the Replacement Lease has not yet been negotiated), lnSite nets only $62 .69 
per month, $752.28 annually, from operating the Premises. Whi le AT&T has expressed interest in co­
locating on the Premises to the benefit of both DLNR and lnSite, it will not commit to entering into a 
license agreement absent the finalizat ion and execution of a Replacement Lease by In Site and DLNR. 
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9. In the interim and while lnSite awaits the PUC's decision on lnSite Hawaii's PUC Application, lnSi te proposes 
as follows: not later than October 31, 2020, lnSite will make a lump sum payment of $7,762.09 to DLNR, 
which sum represents fifty percent (50%) of all rents received by lnSite pertaining to the Premises for the 
period December 30, 2014 through December 29, 2020, in full and final settlement of tlie amount due for 
lnSite's occupancy of the Site for such six year period, In the interim, DLNR and lnSite will commence 
negotiations with respect to the Replacement Lease such that, upon the PUC's approval of lnSite Hawaii's 
Application , the Replacement lease would be complete pending only submission to the Board of Land and 
Natural Resources by the DLNR Staff for the Board's final review and approval. 

lnSite looks forward to working with DLNR towa rd a mutually-satisfactory resolution of this matter. 
I personally appreciate the opportunity to work with you and your team again on another transaction to 
t he mutual benefit of DLNR and lnSite. 

Best regards, 

Roni D. Jackson 
General Counsel 
(m) (714) 396-1360 
Roni .J ackson@ insi tewireless.com 

Enc losures 

cc: Kevin E. Moore/DLNR 
Michael H. Ferreira/DLNR 
Rosemary Fazio, Esq./Ashford + Wriston 
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Market: Hawaii Site No.: HI029 Kapele RS 
Cell Site Number: HIL04129 Licensor: IWG II, LLC 
Cell Site Name: Waimea 2 (HI) 
FA Number: 
Address : Kokee Rd. , Waimea , HI 

COMMUNICATIONS LICENSE AGREEMENT 

This Communications License Agreement ("Agreement") is entered into this ___ day of _________, 2019 
("Execution Date"), between IWG II, LLC, a Delaware li mited liability company ("LICENSOR") and New Cingular Wireless PCS, 
LLC, a Delaware limited li ability company ("LICENSEE"). 

1. Scope of License. Subject to the terms and conditions of this Agreement and the underlying Master Lease (as defined in Section 17 , 
below) , LICENSOR hereby grants permission to LICENSEE to install, maintain and operate the radio communications equipmen t, 
antennas, cable runs, electrical and commu ni cations equipment, equipment shelter(s) and other supporting equipment described in 
attached Exhibit A, annexed hereto ("Equipment") at LICENSOR 's communication site described in Exhibit B, annexed hereto 
("Site"), at the location described in Exhibit C, annexed hereto ("Licensed Premises") together with the nonexclusive right to use, 
subject to the terms, cond itio ns , and covenants of thi s Agreement, the rights-of way shown on Exhibit C for cable runs from the Tower 
(as defined in Section 2(a), below) to the grou nd space, ingress and egress and e lectric and telephone utility services. LICENSOR also 
grants LICENSEE a non-exclusive Right of Way two feet (2') in total width immediately adjacent to the ground space for the purpose 
of installing, maintaining and operating grounding equipment (the "Grounding Right-of-Way" ). LICENSEE shall have the right to 
use the Grounding Right-of-Way for any purpose not inconsistent with the rights granted herein; provided however, that LICENSEE 
shall not construct any buildings or other structures within the Grounding Right-of-Way. All of the above rights-of-way shall be in 
locations designated by LICENSOR (collectively , the "Rights-of-Way"), which Rights-of-Way LICENSOR may relocate at 
LTCENSOR's sole expense from time to time provided such relocation does not materially interfere with LICENSEE operati ons. 
LICENSOR and LICENSEE acknowledge that LICENSOR is unable to obtain utility service on behalf of LICENSEE and that 
LICENSEE is so lely responsible for working directly with the utili ty companies to obtain utility service for the Licensed Premi ses; 
prov ided however, that all utility plans (inc luding, without limitation, plans for the Grounding Right-of-Way) must be approved in 
wri tin g by the LICENSOR in accordance with the installation of LICENSEE' s Equipment. 

2. Term. (a) Subject to Section 17 below, the "Initial Term" of thi s Agreement shall be for a period of five (5) years beginning on 
the "Commencement Date" which shall be the earl ier of: (i) the dare of LICENSOR 's issuance, at LICENSEE' s request, of a notice 
authorizing LICENSEE to proceed with the construction of its Equ ipment al the Sile ("NTP"); or December I , 2020. 

(b) Subject to Section 17 below, the "Renewal Term(s)" of this Agreemen1 shall be three (3) additio na l periods of five (5) 
years each. The Renewal Term(s) sha ll commence automati cally w ithout further action on the part of LICENSOR or LICENSEE, unle s 
LICENSEE delivers written notice to LICENSOR at least sixty (60) days prior to the expiration of the Initial Term or the then applicable 
Renewal Term ofLICENSEE's election not to renew. The Initial Term and any and all Renewal Terms exerc ised shall be collectively 
referred to as the "Term" hereinafter. 

3. License Fee. Beginning on the Commencement Date , LICENSEE shall pay to LICENSOR a monthly fee of Two Thousand Nine 
Hundred and 00/100 Dollars ($2,900.00) (the ''License Fee"). The License Fee shall be payab le in equal monthl y installments in 
advance on the first day of each month to LICENSOR and shall be sent to the attention of IWG II , LLC, Re: Hl029 AT&T, P.O. Box 
759178, Balt imore, MD 21275-9178 , or to such other address as designated in writing by LICENSOR. The License Fee shall be prorated 
for any partial month occurring during the then current term on the actual number of days in such month. LICENSOR agrees to provide 
LICENSEE with a completed IRS Form W-9, or its equivalent, upon execu ti on of this Agreement and at such other times as may be 
reasonably requested by LICENSEE. For the administrative convenience of LICENSEE, LICENSOR hereby agrees to permit 
LICENSEE to deliver the initial payment of the License Fee no later than thirty (30) days following the Commencemenl Date. 

(a) Effective on the anniversary of the Commencement Date of this Agreement during each year of the Initial Term and any 
Renewal Term(s) exercised, the then current License Fee payable by LICENSEE to LICENSOR shall be increased by an amount equal 

to three percent (3%) over the License Fee payable by LICENSEE for the preceding rwel ve ( 12) month period . 

(b) LICENSEE shall pay any charges to install utilities and telco to the Licensed Premises, including emergency power 
generators , and shall be responsible for paying on a monthly or quarterly basi s all utilities charges for electri city . telephone service or 
any other utility used or consumed by LICENSEE at the Licensed Premises with such payments made directly to the applicable utility 
entity. 

(c) If LICENSEE remains in possession of the Licensed Premises following the expiration of this Agreement, such tenancy 
shall be deemed to be a month-to-month license under the same terms and cond itions of this Agreement, except that the License Fee 

EXHIBIT~ 
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payable during such holdover period shall be one hundred fifty percent (150%) the License Fee payable during the last year of the 
immediately preceding term. 

(d) LICENSEE shall pay when due of any personal property taxes or other taxes assessed against LICENSEE's personal 
property that is located within the Licensed Premises, and. LICENSOR shall pay all real property taxes and all other similar taxes and 
assessments in the amount(s) currently levied against the Site or personal property and improvements thereon owned and maintained by 
LICENSOR. LICENSEE shall pay, as an additional fee, to LICENSOR its pro-rata share of any increase in real property taxes and 
other similar taxes and assessments levied against the Site directly attributable to the improvements and/or Equipment of LICENSEE 
("Pro•rata Charges"), and LICENSOR agrees to furnish proof of any such increase to LICENSEE. If applicable, LICENSEE further 
agrees to pay any sales or use tax assessed by local and/or state jurisdictions with respect to any revenues paid by LICENSEE to 
LICENSOR hereunder. LICENSOR agrees to provide LICENSEE, within thirty (30) days of receipt of the same, reasonable supporting 
documentation from the appropriate taxing authority and LICENSEE shall pay the Pro-rata Charges to LICENSOR for receipt no later 
than thirty (30) days before such are due to such taxing authority. If LICENSOR fails to provide such notice within such time frame, 
LICENSOR sha11 be responsible for all increases in taxes for the year covered by the assessment to the extent that LICENSOR's delay 
precludes LICENSEE from challenging such assessment with the appropriate government authorities. LICENSEE shall have the right, 
at its sole cost and expense, to contest all taxes, assessments, charges and impositions assessed against its personal property or 
improvements, and LICENSOR agrees to reasonably cooperate with LICENSEE in such a contest at LICENSEE' s sole cost and expense. 

(e) LICENSEE agrees that payment of License Fee shall be due and paid without the necessity of a demand or invoice from 
LICENSOR, and that LICENSEE shall pay as an additional fee a late charge equal to ten percent (10%) of any delinquent and unpaid 
portion of the then applicable License Fee delivered to LlCENSOR more than ten (10) days after its due date, provided; however, 
LICENSOR shall not impose such late charge unless LICENSOR has provided written notice to LICENSEE of such failure and 
LICENSEEE shall not have remedied such failure within ten (10) business days after written notice thereof from LICENSOR. All 
charges payable under this Agreement such as utilities ancl taxes shall be billed by LICENSOR within one (1) year of LICENSOR' s 
receipt of an invoice; any charges beyond such period shall not be billed by LICENSOR, and shall not be payable by LICENSEE. The 
foregoing shall not apply to the License Fee, The provisions of the foregoing sentence shall survive the termination or expiration of this 
Agreement. 

4. Governmental Approvals and LICENSEE'S Inspection of Licensed Premises. (a) The Licensed Premises shall be provided in "AS 
IS" condition by LICENSOR. LICENSEE has visited and inspected the Licensed Premises and accepts the physical condition thereof and 
acknowledges that no representations or warranties have been made to LICENSEE by LICENSOR as to the condition of the Licensed 
Premises, including the tower or towers, as the case may be, and/or the storage facilities, or as to any engineering data. LICENSEE is 
responsible for determining all aspects as to the acceptability, accuracy and adequacy of the Licensed Premises for LICENSEE's use. 
LICENSOR shall have no obligation to obtain licenses for LICENSEE, or to maintain, insure, operate or safeguard LICENSEE's Equipment. 

(b) Notwithstanding subsection (a) above, LICENSOR represents and warrants that as of the Execution Date, LICENSOR has 
obtained all Governmental Approvals necessary for the construction and operation of the Site for the purposes contemplated herein, and 
that LICENSOR has completed construction of the Site. 

5. Permitted Use. Installation. Operating Procedures. (a) The Licensed Premises may be used by LICENSEE for the transmission 
and reception of communications signals, including wireless communication purposes and uses incidental thereto. LICENSEE shall, at 
LICENSEE's expense, (i) conduct any and all engineering tests, environmental tests, and all other feasibility studies which LICENSEE 
deems in its sole discretion necessary or desirable for its use of the Licensed Premises, and (ii) obtain all licenses, certificates, permits, 
authorizations or approvals ("Governmental Approvals") from the applicable Governmental Authority(ies) necessary for LICENSEE' s 
installation of its Equipment. LICENSOR agrees to reasonably cooperate with LICENSEE to obtain all required Governmental 
Approvals and any and all local public utility rights-of-way requested by LICENSEE, but shall not be responsible for incurring any out 
of pocket expenses in such regard. LICENSOR shall also provide LICENSEE with plans and Tower drawings upon request. 

(b) LICENSEE shall have the right, at its expense, to install, construct, repair and maintain the Equipment on the Licensed 
Premises as defined and consistent with attached Exhibits A and C during the term hereof in compliance with all local, State and Federal 
regulations. All installations, operation and maintenance of Equipment must be in accordance with LICENSOR's policies as set forth 
in attached Exhibit D, annexed hereto ("Installation and Maintenance Standards"). Prior to the installation of LICENSEE' s 
Equipment or any modifications, supplement, replacement, upgrade or relocation of the Equipment within the Licensed Premises at any 
time during the Term is subject to the following: 

(i) LICENSEE shall have the right to undertake upgrades, modifications, changes, additions and substitutions to the 
Equipment and Licensee's initial frequencies (collectively "Licensee Changes") pursuant to the following: 

A. Licensee Changes of any equipment which will be located within LICENSEE's equipment shelter 
located on the Licensed Premises may be undertaken by LICENSEE upon prior written notice to 
LICENSOR, but without the need for LICENSOR's approval. Any Licensee Changes installed within 
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the equipment shelter of the Licensed Premises shall not result in an increase in the License Fee or any 
other direct or indirect cost to LICENSEE hereunder. 

B. For any LICENSEE Changes involving equipment, transm1ss1on lines or antennas attached to 
LICENSOR's Tower, the prior consent of LICENSOR shall be required to any such changes, such 
consent not to be unreasonably withheld, conditioned or delayed; provided in no event shall LICENSOR 
condition its consent upon an increase in the License Fee or other direct or indirect cost to LICENSEE 
hereunder unless the LICENSEE Change will result in (A) an increase the number of antennas attached 
to the Tower above twelve (12); or (B) an increase in the size, weight, wind-loading or surface area when 
compared to the equipment, transmission line or antenna which is being changed or replaced. If a 
Licensee Change involving equipment, transmission lines or antennas attached to the Tower would result 
in either (A) an increase in the number of antennas attached to the Tower above twelve (12); or (B) an 
increase in the size, weight, wind-loading or surface area when compared to the equipment, transmission 
line or antenna which is being changed or replaced, then LICENSOR shall have the right to condition 
its consent on a commercially reasonable increase in the License Fee payable by LICENSEE hereunder. 
Notwithstanding the foregoing, the parties agree that if, following the Execution Date of this Agreement, 
LICENSEE is required to add additional antennas attached to the Tower in order to comply with 
Applicable Laws, LICENSOR shall not condition its consent to the installation of such antennas upon 
an increase in the License Fee payable by LICENSEE hereunder to the extent that the installation of 
such additional antennas results in only a de minimis increase in: (1) the Equipment deployed by 
LICENSEE on the Tower; (2) the space occupied by LICENSEE's Equipment on the Tower; and (3) the 
wind-loading of the Tower, all as authorized by and set forth in Exhibit A to this Agreement. 
Additionally, for only those Licensee Changes which require LICENSOR's prior consent hereunder, 
LICENSEE shall reimburse LICENSOR for LICENSOR's reasonable out of pocket expenses (not to 
exceed One Thousand and 00/100 Dollars ($1,000.00)) incurred in connection with such review and 
approval. 

C. LICENSEE shall have the right to add, change or modify the frequencies initially identified in Exhibit 
A upon written notice to LICENSOR, which notice shall, to the extent it relates to additional frequencies 
to be operated by LICENSEE at the Site, be accompanied by a copy of the FCC License(s) applicable to 
each such frequency evidencing that LICENSEE or any Affiliate of LICENSEE is the licensee 
thereunder, and subject to LICENSEE's strict compliance with LICENSEE's Interference covenants to 
LICENSOR under Section 6 of this Agreement. 

(ii) All work performed at the Licensed Premises in connection with such installation, maintenance, operation, 
modification and removal of LICENSEE's Equipment shall be performed at LICENSEE's sole cost and expense by 
LICENSEE'S employees or by contractors approved by LICENSOR, such approval not to be unreasonably withheld or delayed. 
The engagement of a contractor by LICENSEE shall not relieve LICENSEE of any of its obligations under this Agreement. In 
no event shall any approval by LICENSOR of the performance of work by a LICENSEE contractor(s) be the basis for an 
increase in the License Fee pursuant to this Agreement. 

(iii) No work performed by LICENSEE, its contractors, subcontractors or materialsmen pursuant to this Agreement, 
whether in the nature of construction, installation, alteration or repair to the Licensed Premises or to LICENSEE's Equipment, 
will be deemed for the immediate use and benefit of LICENSOR so that no mechanic's lien or other lien will be allowed against 
the property and estate of LICENSOR by reason of any consent given by LICENSOR to LICENSEE to improve the Licensed 
Premises. If any mechanic's or other liens will at any time be filed against the Licensed Premises or the property of which the 
Licensed Premises is a part by reason of work, labor, services, or materials performed or furnished, or alleged to have been perfonned 
or furnished, to LICENSEE or to anyone using the Licensed Premises through or under LICENSEE, LICENSEE will forthwith 
cause the same to be discharged of record or bonded to the reasonable satisfaction ofLICENSOR. IfLICENSEE fails to cause such 
lien to be so discharged or bonded within thirty (30) days after it has actual notice of the filing thereof, then, in addition to any other 
right or remedy of LICENSOR, LICENSOR may bond or discharge the same by paying the amount claimed to be due, and the 
amount so paid by LICENSOR, including reasonable attorneys' fees incurred by LICENSOR either in defending against such lien 
or in procuring the bonding or discharge of such lien, together with interest thereon at the statutory rate, will be due and payable by 
LICENSEE to LICENSOR within ten (10) business days following L!CENSEE's receipt ofLICENSOR's invoice therefore, which 
invoice shall be accompanied by commercially reasonable substantiation of the costs incurred by LICENSOR. 

(iv) All of LICENSEE's Equipment shall be clearly marked to show LICENSEE's name, address, telephone number and 
the name of the person to contact in case of emergency, FCC call sign, frequency and location. All coaxial cable relating to the 
Equipment shall be identified in the same manner at the bottom and top of the line. At LICENSOR's request, LICENSEE shall 
promptly deliver to LICENSOR Mitten proof of compliance with all applicable Federal, State, and local laws, rules and regulations 
in connection with any installations or modifications of Equipment. 
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(c) LICENSOR agrees that LICENSEE shall have the right to nonexclusive access to the Licensed Premises over and across 
the Site ("Access") twenty-four (24) hours per day, seven (7) days per week, for its testing and studies pursuant to Section 5(a) performed 
prior to the start of the Initial Term and during the Terrri for the purpose of ingress, egress, maintenance and operation of the Equipment 
and any associated utilities. 

6. Interference. (a) The installation, maintenance and operation of the LICENSEE's Equipment shall not cause harmful interference 
measurable in accordance with current industry standards ("Interference") with the equipment, facilities or operations of LICENSOR or 
with any other licensee or sub-licensees at the Site on the Commencement Date, as long as such user(s) operate and continue to operate 
within their respective frequencies and in accordance with all applicable laws and regulations. Notwithstanding anything in this 
Agreement to the contrary, it is expressly understood and agreed that if the installation or operation of LICENSEE's Equipment results in 
Interference: 

(i) with other radio communications systems and equipment installed prior to the Commencement Date of this Agreement, 
LICENSEE shall upon request (verbal or otherwise) immediately suspend its operations (except for intermittent testing) and do 
whatever LICENSOR reasonably deems necessary to eliminate or remedy such Interference. If it is determined that such 
Interference cannot be rectified by LICENSEE within thirty (30) days after written notice of said Interference, then LICENSOR 
may, at its option, terminate this Agreement upon written notice to LICENSEE. In the event LICENSOR elects to terminate this 
Agreement pursuant to the preceding sentence, LICENSEE shall remove the Equipment at its sole cost and expense and in 
accordance with Section 8 herein. Following any such termination of this Agreement by LICENSOR and LICENSEE's removal 
of its Equipment in accordance with Section 8 herein, LICENSEE shall have no further payment obligations hereunder except for 
the payment of the License Fee and other charges that accrued prior to the effective date of the termination which remain unpaid as 
of such date; or 

(ii) with any other radio communications systems and equipment installed at the Licensed Premises after the 
Commencement Date of this Agreement, LICENSEE shall cooperate fully with LICENSOR and any furw-e LICENSEE or sub­
licensee injured by LICENSEB's Interference ("Future Party") to remedy such Interference. LICENSEE.shall cooperate with 
LICENSOR and assist in the cure of such Interference, provided, however, that all costs related to remedying such Interference shall 
be the responsibility of the Future Party, unless such Interference is due to failure, defects or deficiencies in LICENSEE's system, 
Equipment, or installation caused by LICENSEE. 

(b) LICENSEE hereby acknowledges that LICENSOR has licensed, and will continue to license, space at and upon the Site to 
third parties for the installation and operation ofradio communication facilities. LICENSOR shall (i) not knowingly permit the installation 
of equipment or other facilities by any person or entity that installs its equipment at the Site and/or otherwise commences the transmission 
and reception of radio signals after the date of this Agreement (each a "Future User") if such equipment, facjjjties or the operation thereof 
will cause Interference with (A) LICENSEE's Equipment and/or (B) LICENSEE's permitted use granted pursuant to Section 5, or (C) 
encroach onto LICENSEE's Licensed Premises; (ii) require the inclusion of substantially similar to the interference cure language set forth 
above in Section 6(a) (the ''Interference Cure Provision") in any license or other agreement between LICENSOR and any Furw-e User of 
the Site or any portion thereof; and (iii) to use good faith efforts to cause any Future User that causes Interference to remedy any such 
Interference, which efforts shall include, but not necessarily be limited to, the enforcement of the Interference Cure Provisions. In the event 
that such Furw-e User causes Interference with LICENSFE's Equipment or LICENSEE"s permitted use, and with respect to which 
LICENSOR has complied with its obligations in preceding sentence, then LICENSEE, as its sole remedies, in lieu of any and all other 
remedies at law, or in equity, may either: 

(i) terminate this Agreement at any time thereafter by giving LICENSOR ten (10) business days prior written notice to that 
effect, and such termination shall be effective at the end of such ten (10) business day period, provided, however, that such 
tennination will not be effective if LICENSOR causes such Interference to be substantially eliminated within such ten (10) business 
day period. Not later than fifteen (15) days following any such termination, LICENSEE shall pay LICENSOR any fees due for the 
period up to the termination of the Agreement. Any advance payments for periods after the termination of the Agreement will be 
reimbursed to LICENSEE; or 

(ii) seek injunctive relief against LICENSOR from a court of competent jurisdiction, ordering LICENSOR to comply with 
the terms and conditions of this Section 6 and cause such interfering party to cease such interference. LICENSOR and LICENSEE 
agree that LICENSEE's remedies pursuant to this Section 6(b) shall be limited to the termination of this Agreement or the filing of 
a claim for injunctive relief except in the event that LICENSOR fails to timely respond to LICENSEE's notice of interference, 
and/or to diligently work in good faith to assist in eliminating such interference. In the event that LICENSEE brings an action 
against LICENSOR pursuant to this Section 6(b), and it is determined that LICENSEE has misidentified the interfering party and/or 
provided LICENSOR with defective interference information, LICENSEE agrees to indemnify and hold LICENSOR harmless from 
any claims, demands, or causes of action arising from such misidentification and/or defective interference information, including 
reasonable attorneys fees. 



This Section 6(b) shall not limit the rights or remedies that LICENSEE may have with respect to the Future Users that cause Interference 
with LICENSEE's Equipment or permitted use granted pursuant to Section 5. 

(c) Any dispute relating to the interpretation of this Section 6 pertaining to Interference shall be interpreted and resolved in 
accordance with applicable FCC rules, regulations and policies. 

(d) LICENSOR reserves the right to require LICENSEE to relocate upon six (6) months notice, one or more of its antenna(s), and 
LICENSEE agr~ to relocate said antenna(s) and/or tower equipment at LICENSOR's expense, provided that said relocation of 
LICENSEE's Equipment pursuant to this paragraph shall: (1) be performed atLICENSOR's cost and expense; (2) not result in the material 
interruption of the communications services provided by LICENSEE at the Licensed Premises; (3) not diminish the quality of the 
communications service provided by LICENSEE at the Licensed Premises; (4) be in a substantially similar configuration to the ground area 
previously occupied by LICENSEE's Equipment in the Licensed Premises, and provided that the relocated area shall not be smaller in size 
or less efficient for LICENSEE'S use of the Licensed Premises; and (5) not result in en increase in LICENSEE'S costs under this Agreement 
or increase LICENSEE's actual or potential liability or obligations to LICENSOR or Master Lessor (as defined in Section 17, below). The 
new location for LICENSEE's re1ocated antenna(s) and/or equipment must be to a mutually agreeable location. LICENSEE shall not 
unreasonably deny, delay or condition the approval for any proposed relocation. 

7, Structural Modifications and Repairs. In the event LICENSOR, based upon reasonable technical evidence, detennines that any 
structural modifications or repairs are needed to be made to any portion of the Licensed Premises due to LICENSEE's Equipment or improper 
installation or operations of the Equipment by LICENSEE, or other improvements made by LICENSEE, LICENSOR shall notify LICENSEE 
of the needed modifications or repairs, and the following procedures shall apply: 

(a) If structural modifications are necessary prior to LICENSEE's installation or modification of the Equipment; then either: (i) 
LICENSEE shall, at its sole cost and expense, promptly make all such noticed modifications in accordance with Section 5 hereof; or (ii) If 
such noticed modifications are not completed within sixty (60) days ofsuch notice either party shall have the right to terminate this Agreement 
by giving the other party thirty (30) days' prior written notice. 

(b) If repairs are necessary due to the presence of LICENSEE's Equipment or due to improper installation or operations of the 
Equipment, LICENSEE shall, at its sole cost and expense, promptly make all such noticed repairs in accordance with Section 5 hereof; 
provided, however, that in the event of an emergency, LICENSOR shall have the right to make such modifications or repairs at LICENSEE's 
expense, upon notice to LICENSEE, and such sum shall be due within thirty (30) days of the rendering of an invoice as an additional fee 
hereunder. LICENSOR shall provide LICENSEE with reasonably advanced, written notice of normal, non-emergency work at the Site 
which may be performed by LICENSOR if such work is likely to have a material adverse effect on the use or operation of the Equipment 
or with LICENSEE's use of the Licensed Premises. 

(c) If LICENSOR chooses to repair the Site and such repairs are likely to inte1TI1pt LICENSEE's operation of its Equipment, then 
LICENSEE may, subject to all applicable laws and regulations and subject to the prior written approval of the Master Lessor (ifsuch approval 
by Master Lessor is deemed necessary), install a "cell-on-wheels" or similar temporary facility at a mutually agreed upon location at the Site 
until the completion of such repairs. 

(d) During the Term, LICENSOR shall reasonably maintain the Site in a proper operating and reasonably safe condition in 
accordance with all Applicable Laws. 

8. Removal ofLICENSEE's Equipment, LICENSEE shall remove any and all of the Equipment within ninety (90) days of the expiration 
or earlier termination of this Agreement Such removal shall be performed pursuant to the guidelines set forth in Section 5 of this Agreement, 
without any interference, damage or destruction to any other equipment, structures or operations at the Licensed Premises or any equipment 
of other licensee or tenants thereon. LICENSEE shall submit a removal plan for LICENSOR's written approval, such approval not to be 
unreasonably withheld, conditioned or delayed. Any and all interference or damage caused to the LICENSOR's equipment or equipment of 
other licensees or tenants by such removal shall be immediately repaired or eliminated by LICENSEE. If LICENSEE fails to make such 
repairs, at LICENSEE'S sole cost and expense, within thirty (30) days after the occurrence of such damage, injury or interference, LICENSOR 
may perform all reasonable and necessary repairs at LICENSEE's cost and expense and such sum shall be due upon the rendering of an 
invoice as an additional fee hereunder not later than ten (10) business days following LICENSEE's receipt ofLICENSOR's invoice therefore, 
which invoice shall be accompanied by reasonable substantiation of the costs incurred by LICENSOR. 

9. Indemnification, (a) LICENSEE shell indemnify and hold LICENSOR harmless from (i) alJ costs of any dam.age done to LICENSOR's, 
Master Lessor's (as defined in Section 17 below), and/or other licensees' or tenants' facilities or equipment located at the Site, that occur as 
a result of the installation, operation or maintenance of LICENSEE'S Equipment or other improvements; and (ii) any claims, demands, or 
causes of action for personal injuries, including any payments made under any workers compensation law or any plan of employee's disability 
and death benefits, arising out ofLICENSEE's occupancy of the Licensed Premises or the installation, maintenance and operation or removal 
of LICENSEE's Equipment, except to the extent attributable to the negligence or willful misconduct of LICENSOR. LICENSEE shall not 
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be responsible or liable to LICENSOR for any loss, damage or expense occasioned by, through, or in conjunction with any acts or omissions 
of Master Lessor or any other licensees or tenants occupying the Site. 

(b) LICENSOR shall indemnify and hold LICENSEE harmless from (i) all costs of any damage done to LICENSEE and its 
Equipment that occur as a result of LICENSOR's installation, operation or maintenance of Licensor's Tower, and LICENSOR's use or 
operation of the Site, or caused in whole or in part by the negligence or willful misconduct of LICENSOR, and (ii) any claims, demands, or 
causes ofaction for personal injuries, including any payments made under any workers compensation law or any plan of employee's disability 
and death benefits, arising out of LICENSOR's operations or use of the Site, or caused in whole or in part by the negligence or willful 
misconduct of LICENSOR. LICENSOR shall not be responsible or liable to LICENSEE for any loss, damage or expense occasioned by, 
through, or in connection with any acts or omissions of other licensees or tenants occupying the Site. 

(c) LICENSEE shall also indemnify and hold LICENSOR harmless from any losses, liabilities, claims, demands or causes of action 
for property damage or personal injuries, including any payment made under any worker's compensation Jaw or any plan of employees' 
disability and death benefits, arising out of or resulting from any claims, damages, losses, liabilities or causes of action resulting in any way 
from RF radiation emissions from LICENSEE's Equipment or any other harmful effect of LICENSEE's Equipment. 

(d) Notwithstanding anything to the contrary in this Agreement, LICENSEE and LICENSOR each waive any claims that each 
may have against the other with respect to consequential, incidental or special damages including but not limited to lost income or 
profits, provided, however, that the License Fees and other sums to be paid to LICENSOR hereunder shall be deemed to constitute direct 
damages for which LICENSOR may seek recovery. 

10. Damage or Destruction. LICENSOR and LICENSEE agree that LICENSOR shall in no way be liable for loss of use or other damage 
of any nature arising out of the loss, destruction or damage to the Licensed Premises or to LICENSEE's Equipment located thereon, by fire, 
explosiun, windstorms, water or any other casualty or acts of i:hird parties. In the event the Licsn5cd Premises or any part thereof is damaged 
or destroyed by the elements or any other cause, LICENSOR may elect to repair, rebuild, or restore the Licensed Premises or any part thereof, 
to the same condition as it was immediately prior to such casualty. In such event, the payments required herein shall cease as of the date of 
such casualty until the Licensed Premises is restored to a usable condition for LICENSEE's operation. If LICENSOR chooses not to repair, 
restore or rebuild the Licensed Premises, LICENSOR shall send to LICENSEE a notice of cancellation of this Agreement within thirty (30) 
days of such casualty. If this Agreement is canceled, the payments required herein shall terminate as of the date of such casualty and 
LICENSEE shall not be obligated to pay a termination fee as referenced in Section 15. Additionally, LICENSOR shall refund to LICENSEE 
the License Fee and any other payments that pertain to any period(s) after the effective date of termination. 

11. Condemnation. In the event that any public or quasi-public authority under a power of condemnation or eminent domain takes 
any part of the Licensed Premises or any access way required by LICENSEE for the conduct of its telecommunications facility, this 
Agreement shall terminate as of the date title to the Licensed Premises vests in the condemning authority. Sale of all or part of the Site 
to a purchaser with the power of eminent domain in the face of the exercise of that power shall be deemed a taking by condemnation. 
If any condemnation occurs within six (6) months prior to the expiration of the then current tenn of this Agreement, then this Agreement 
may be terminated by either party upon written notice to the other. LICENSEE may on its own behalf make a claim in any condemnation 
proceeding involving the Licensed Premises for losses related to its antennas, its equipment, its relocation costs and its damages and 
losses (but not for the Joss of its license hold interest), provided that any award to LICENSEE will not diminish Licensor's recovery. 

- Any advance payments for periods after the termination of the Agreement will be reimbursed to LICENSEE. 

12. Insurance and Subrogation, (a) LICENSEE shall keep in full force and effect during the term of this Agreement commercial 
general liability insurance, including blanket contractual and completed operations coverage, with the limits of liability of Two Million 
Dollars ($2,000,000.00) per occurrence and in the aggregate for bodily injury and property and worker's compensation with a limit of · 
not less than the applicable statutory limit Said insurance policy shall include LICENSOR as an additional insured and shall provide 
that LICENSEE will endeavor to provide LICENSOR at least thirty (30) days prior written notice of any cancellation in such insurance 
policy that is not replaced. Licensor's additional insured status shall (i) be limited to bodily injury, property damage or personal and 
advertising injury caused, in whole or in part, by Licensee, its employees, agents or independent contractors; (ii) not extend to claims 
for punitive or exemplary damages arising out of the acts or omissions of Licensor, its employees, agents or independent contractors or 
where such coverage is prohibited by law or to claims arising out of the gross negligence of Licensor, its employees, agents or 
independent contractors; and, (iii) not exceed Licensee's indemnification obligation under this Agreement, if any. Additionally, 
LICENSEE shall obtain a waiver of subrogation from its insurer on the policies listed above. LICENSEE shall be required to furnish 
to LICENSOR, prior to the installation of the Equipment, and for the duration of this Agreement thereafter, current certificates of 
insurance confirming that the insurance coverage as specified herein is in full force and effect. Notwithstanding the forgoing, 
LICENSEE may, in its sole discretion, self insure any of the required insurance under the same terms as required by this Agreement In 
the event LICENSEE elects to self-insure its obligation under this Agreement to include LICENSOR as an additional insured, the 
following conditions apply: (i) LICENSOR shall promptly and no later than thirty (30) days after notice thereof provide LICENSEE 
with written notice of any claim, demand, lawsuit, or the like for which it seeks coverage pursuant to this Section and provide LICENSEE 
with copies of any demands, notices, summonses, or legal papers received in connection with such claim, demand, lawsuit, or the like; 
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(ii) LICENSOR shall not settle any such claim, demand, lawsuit, or the like without the prior written consent of LICENSEE; and(iii) 
LICENSOR shall fully cooperate with LICENSEE in the defense of the claim, demand, lawsuit, or the like. 

(b) Notwithstanding the foregoing insurance requirements, the insolvency, bankruptcy, or failure of any insurance company carrying 
insurance for LICENSEE, or failure of any such insurance company to pay claims accruing, shall not be held to waive any of the provisions 
of this Agreement or relieve LICENSEE from any obligations under this Agreement. 

13. Notices. All notices, demands, requests or other communications which are required to be given, served or sent by one party to the 
other pursuant to this Agreement shall be in writing and shall be mailed, postage prepaid, by registered or certified mail, or forwarded 
by a reliable overnight courier service with delivery verification, to the following addresses for LICENSOR and LICENSEE or such 
address as may be designated thirty (30) days prior in writing by either party; 

IF to LICENSOR: IWG rr, LLC with a copy to: InSite Wireless Group, LLC 
ATIN: Legal Department ATIN: General Counsel 
1199 N. Fairfax Street, Suite 700 260 Newport Center Drive, Suite 421 
Alexandria, VA 22314 Newport Beach, CA 92660 
(703) 535-3009 (949) 999-3319 
(703) 535-3051 FAX (949) 999-3359 FAX 

IF to LICENSEE: New Cingular Wireless PCS, LLC with a copy to: New Cingular Wireless PCS, LLC 
ATIN: Tower Asset Group - Lease Admin. ATTN: AT&T Legal Dept. - Network Ops 
Re: Cell Site Number: HIL04129 Re: Cell Site Number: HIL04129 
Cell Site Name: Waimea 2 (HI) Cell Site Name: Waimea 2 (HI) 
Fixed Asset No.: Fixed Asset No.: 
575 Morosgo Drive NE 208 S. Akard Street 
Atlanta, GA 30324 Dallas, TX 75202 

Notice given by certified or registered mail or by reliable overnight courier shall be deemed delivered on the date ofreceipt (or on the 
date receipt is refused) as shown on the certification of receipt or on the records or manifest of the U.S. Postal Service or such courier 
service. 

14. Default. (a) Any one or more of the following events shall constitute a default by LICENSEE ("LICENSEE Default") under this 
Agreement: (i) the failure by LICENSEE to pay monetary amounts due under this Agreement within twenty (20) days afterLICENSEE's 
receipt ofLICENSOR's written notice thereof specifying the failure; (ii) If LICENSEE fails to observe or perform any non-monetary 
obligations under this Agreement and does not cure such failure within thirty (30) days from its receipt of written notice of breach or if 
the breach by itS nature cannot be cured within said thirty (30) day period, LICENSEE shall not be in default if it commences curing 
within said thirty (30) day period and thereafter continuously and diligently pursues the cure to completion; (iii) prosecution of any case, 
proceeding or other action under any existing or future law of any jurisdiction, domestic or foreign relating to bankruptcy, insolvency, 
reorganization or relief with respect to LICENSEE, or seeking reorganization, arrangement, adjustment, winding-up liquidation, dissolution, 
composition or other relief with respect to LICENSEE or LICENSEE's debts; or (iv) the making by LICENSEE of an assignment or any 
other arrangement for the general benefit of creditors under any state statute. 

(b) In the event of a LICENSEE Default, LICENSOR shall be entitled at LICENSOR's option to terminate this Agreement and in 
the event that LICENSEE does not remove its Equipment, improvements, personnel, or personal property from the Licensed Premises ( except 
for wiring and cabling) within ninety (90) days of the effective date of any such termination of this Agreement, then LICENSOR shall have 
the right to remove all of LICENSEE's Equipment, improvements, personnel or personal property located at the Licensed Premises at 
LICENSEE's cost and expense. In the event that LICENSOR should, as a result of the LICENSEE Default, incur any costs or expenses on 
behalf of LICENSEE or in connection with LICENSEE's obligations hereunder, such sums shall be immediately due to UCENSOR upon 
rendering of an invoice to LICENSEE as an additional fee hereunder. 

(c) At any time or from time to time after the removal of the LICENSEE's property from the Licensed Premises pursuant to Section 
14 (b) above, whether or not the current term of this Agreement shall have been terminated, LICENSOR may (but shall be underno obligation 
to) re-license LICENSEE's fonner space at the Licensed Premises, or any part thereof, for the account of the LICENSOR, for such term or 
terms (which may be greater than or less than the period which would otherwise have constituted the balance of the current tenn) and on such 
conditions (which may include concessions or free rent) and for such uses as LICENSOR, in LICENSOR's absolute discretion, may 
determine, and may collect and receive payments therefrom. LICENSOR shall not be responsible or liable for any failw-e to re-license 
LICENSEE'S former space at the Licensed Premises or any part thereof or for any failure to collect any payments due upon any such re­
licensing. 

(d) No LICENSEE Default pursuant to this Section 14, by operation of law or otherwise (except as expressly provided herein), no 
removal of LICENSEE's property from the Licensed Premises pursuant to the terms of this Agreement, and/or no re-licensing of 
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LICENSEE's former space at the Licensed Premises shall relieve LICENSEE of LICENSEE's obligations or liabilities hereunder, all of 
which shall survive such LICENSEE Default, removal and/or re-licensing. Without limiting the foregoing, upon LICENSEE's removal from 
the Licensed Premises pursuant to this Section 14, LICENSEE shall nonetheless remain liable for all license fees and other payments 
hereunder for the remainder of the then-current term subject to LICENSOR's duty to mitigate damages and any other obligations as may be 
imposed under Applicable Laws. 

(e) All of the rights, powers, and remedies of LICENSOR provided for in this Agreement or now or hereafter existing at law or in 
equity, or by statute or otherwise, shall be deemed to be separate, distinct, cumulative, and concurrent. No one or more of such rights, powers, 
or remedies, nor any mention or reference to any one or more of them in this Agreement, shall be deemed to be in the exclusion of, or a 
waiver of, any other rights, powers, or remedies provided for in this Agreement, or now or hereafter existing at law or in equity, or by statute 
or otherwise. The exercise or enforcement by LICENSOR of any one or more of such rights, powers, or remedies shall not preclude the 
simultaneous or later exercise or enforcement by LICENSOR of any or all of such other rights, powers, or remedies. 

(f) LICENSOR shall be in default ("LICENSOR Default") under this Agreement in the event (i) of the failure by LICENSOR to 
pay any monetary amounts due under this Agreement within ten (10) business days after LICENSOR's receipt of written notice from 
LICENSEE specifying the failure; (ii) that LICENSOR fails to perform any of its material obligations under this Agreement and such failure 
continues for thirty (30) days after receipt of written notice from LICENSEE specifying the failure. No such failure, however, will be 
deemed to exist if LICENSOR has commenced to cure the default within such period and continuously and diligently pursues the cure 
to completion. In the event of a LICENSOR Default, (i) LICENSEE shall have the right to exercise any and aU rights available to it under 
Iaw and equity, including the right to cure LICENSOR's Default and to deduct the commercially reasonable costs actually incurred by 
LICENSEE in effectuating such cure from any monies due to LICENSOR from LICENSEE; (ii) at LICENSEE's option, to tenninate this 
Agreement and to remove all of LICENSEE's Equipment, improvements, personnel or personal property located at the Site. LICENSEE 
shall pay LICENSOR any fees due for the period up to the termination of the Agreement. Any advance payments for periods after the 
termination of the Agreement will be reimbursed to LICENSEE, 

15. Termination. Notwithstanding the foregoing, in the event that (a) LICENSEE does not obtain, fails to obtain renewals of or has 
revoked, through no fault of LICENSEE, any license, permit or other approval required by the Federal, state or local government for 
the construction and operation of the Equipment (at LICENSOR's request, LICENSEE shall provide to LICENSOR documentation 
evidencing LICENSEE's failure to obtain, or loss of, any such required license, permit or approval); or (b) it is determined by 
LICENSEE in good faith, after the expiration of the Initial Term, that the Site is no longer suitable for use as a telecommunications 
facility due to bona fide technological changes (non-economic) or changes in environmental conditions that have a material, adverse 
impact on LICENSEE 's use of the Site and which cannot be reasonably remedied in a cost-effective manner, LICENSEE shall have the 
right to terminate this Agreement by giving LICENSOR ninety (90) days prior written notice. In addition, if LICENSEE terminates this 
Agreement pursuant to this Section 15, LICENSEE shall pay to LICENSOR, together with such termination notice, a termination fee 
equal to twelve (12) months of the monthly License Fee then in effect under this Agreement, provided, however, that no such termination 
fee will be payable on account of the termination of this Agreement by LICENSEE under any one or more of Sections 6(b), 7, 11, or 
14(f) of this Agreement. 

16. Assignment and Sublicensing. (a) LICENSOR reserves the right to assign, transfer, mortgage or otherwise encumber the Licensed 
Premises and/or its interest in this Agreement. LICENSEE shall upon written notice execute and deliver to LICENSOR such further mutually 
agreeable instruments subordinating this Agreement, as may be reasonably required by LICENSOR in connection with LICENSOR's 
contemplated transaction. 

(b) Except as expressly authorized in this Section 16(b), LICENSEE may not assign, transfer, encumber its interest in this 
Agreement, or otherwise share (except as expressly authorized in this Section 16(c) below) in whole or in part, any portion of the Licensed 
Premises or LICENSEE's operations therefrom without the prior written consent of LICENSOR, such consent not to be unreasonably 
withheld, conditioned or delayed. Notwithstanding the foregoing, LICENSOR agrees that LICENSEE may assign this Agreement, upon 
written notice to LICENSOR but without LICENSOR 's consent, to (i) any Affiliate (as defined below) of LICENSEE; or (ii) any entity 
acquiring all or substantially all of the assets of LICENSEE in the market where the Site is located, as defined by the FCC, including any 
such assignment by reason of a merger, acquisition or other business reorganization; provided, however, such assignment shall not relieve 
LlCENSEE of its obligations under this Agreement. The term "Affiliate" means with respect to a party to this Agreement, any person or 
entity that (directly or indirectly) controls, or is controlled by, or is under common control with that party. The term "control" of a person or 
entity means the power (directly or indirectly) to direct the management or policies of that person or entity, whether through the ownership 
of voting securities, by contract, by agency, or otherwise. 

(c) Except (i) to any Affiliate ofLICENSEE, or (ii) in the limited instance of roaming agreements between LICENSEE and other 
wireless carriers that are not licensed by the FCC to provide cellular, PCS, or other similar wireless services in the greater Waimea area, 
LICENSEE may not sublicense, share or utilize, in whole or in part, its Equipment, its frequencies or all or any part of LICENSEE' s interest 
in this Agreement at any time. 
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17. Master Lease. (a) LICENSEE hereby acknowledges that LICENSOR leases the Site pursuant to that certain General Lease No. S-
3795 dated November 26, 1963, as amended by that certain Board of Land and Natural Resources Authorization PSF No.: 13K.D-154 dated 
December 13, 2013 (hereinafter collectively referred to as "Master Lease"), between the State of Hawaii, Department of Land and Natural 
Resources (hereinafter referred to as ''Master Lessor") and LICENSOR, successor in interest to Hawaiian Telcom, Inc. This Agreement shall 
be subject and subordinate to the Master Lease, and to the matters to which the Master Lease is or shall be subject and subordinate. Nothing 
contained in this Agreement shall be construed to create privily of estate or of contract between LICENSEE and Master Lessor. If for any 
reason the term of the Master Lease shall terminate prior to the expiration date of this Agreement, this Agreement shall thereupon be 
automatically terminated and except for any breach of any representation or warranty set forth herein by LICENSOR, LICENSOR shall not 
be liable to LICENSEE by reason thereof. 

(b) Notwithstanding anything in this Agreement to the contrary, LICENSEE acknowledges and agrees that the Master Lease has 
expired and that LICENSOR is currently holding over under the Master Lease. LICENSOR will use commercially reasonable efforts to 
reach a new agreement with Master Lessor on terms and conditions reasonably acceptable to LICENSOR for the extension, renewal and/or 
replacement of the Master Lease. LICENSOR specifically disclaims any representation or warranty to LICENSEE as to the likelihood of 
success in obtaining such extension, renewal or replacement agreement. Should LICENSOR's holdover status be terminated and should 
LICENSOR be unable to extend, renew and/or replace the Master Lease in accordance herewith, LICENSEE may, upon wriuen notice to 
LICENSOR, elect to terminate this Agreement, which termination will be effective upon delivery of such written termination notice (the 
"Termination Right''). In the event that LICENSEE elects to exercise the Termination Right, then LICENSOR shall reimburse LICENSEE 
for its documented and commercially reasonable relocation costs, such reimbursement not to exceed (i) $50,000 for any termination effective 
during years I .5 of the Agreement, and (ii) $25,000 for any termination effective during years 6-10 of the Agreement LICENSEE shall not 
be entitled to any reimbursement for conunercially reasonable relocation costs at any time after the 10th year of the Agreement 
Notwithstanding the foregoing, LICENSEE shall not be entitled to any relocation reimbursement if LICENSEE has not completed the initial 
installation of its Equipment prior to exercising the Termination Right In the event LICENSOR is successful in obtaining such extension, 
renewal or replacement agreement following its receipt ofLICENSEE's Termination Notice, but prior to LlCENSEE's vacation of the Site, 
then LICENSOR shall provide written notice of such resolution to LICENSEE, and LICENSEE shall no longer have the Termination Right 
as of the date of receipt of such notice and this Paragraph 17(b) will no longer be in force or effect. 

18. Compliance with Laws and Warranties. (a) LICENSEE shall maintain and operate its Equipment during the term of this 
Agreement in compliance with all present and future rules and regulations of any local, State or Federal authority having jurisdiction 
with respect hereto, including without limitation, the rules and regulations of the Federal Communications Commission ("FCC"), the 
Federal Aviation Administration ("FAA") and the Occupational Safety and Health Administration ("OSHA"). 

(b) LICENSEE and LICENSOR each acknowledge and represent that it is duly organized, validly existing and in good standing 
and has the right, power and authority to enter into this Agreement and bind itself hereto through the party set forth as signatory for the 
party below. 

(c) Subject to the terms of this Agreement, LICENSOR covenants and agrees that at all times during the Term, LICENSEE'S 
quiet enjoyment of the Licensed Premises shall not be disturbed so long as LICENSEE is not in LICENSEE Default (as defined in 
Section 14(a) above) under the terms of this Agreement. LICENSOR further covenants during the Term that there are no liens, 
judgments, restrictions or other impediments on LICENSOR's interest in the Tower or the Site that prevent or have a material, adverse 
effect upon LICENSEE's use of the Tower or the Site in the manner contemplated by this Agreement. 

(d) LICENSOR represents, warrants and agrees that: (i) LICENSOR solely owns all of the right, title and interest of the Lessee 
under the Master Lease; (ii) to LICENSOR's knowledge, the Master Lease is not encumbered by any liens, restrictions, mortgages, 
covenants, conditions, easements, leases, or any other agreements of record or not of record, which would adversely affect LICENSEE's 
use and enjoyment of the Licensed Premises under this Agreement; (iii) LICENSOR solely owns the Tower and to LICENSOR's 
knowledge, the Tower is not encumbered by any liens, restrictions, covenants, conditions, easements, or any other agreements of record 
or not of record, which would adversely affect LICENSEE's use and enjoyment of the Licensed Premises under this Agreement; and 
(iv) to LICENSOR 's knowledge, as of the date of LICENSOR's delivery of the Licensed Premises to LICENSEE, the Licensed Premises 
are in compliance with all Applicable Laws. 

(e) With respect to the Master Lease, LICENSOR further represents and warrants to LICENSEE that: (i) as of the Execution 
Date, LICENSOR has not assigned or hypothecated any of its rights, title or interest under the Master Lease to any third parties 
independently of LICENSOR's granting of a security interest in all of LICENSOR's assets to LICENSOR's lender; (ii) as of the 
Execution Date, to LICENSOR'S knowledge, neither Master Lessor, under the Master Lease nor LICENSOR is, or with the giving of 
notice, or passage of time (or both), will be in default under any of the terms or conditions of the Master Lease; (iii) as of the Execution 
Date that the Master Lease attached as Exhibit E and except for the redaction of the basic economic terms between LICENSOR and 
Master Lessor, constitutes the entire agreement between Master Lessor and LICENSOR, and there are no written or oral amendments 
thereto; (iv) during the Term of this Agreement, LICENSEE shall not be responsible directly or indirectly for any cost, expense or 
liability under the Master Lease unless expressly set forth in this Agreement including the specific section reference in the Master Lease; 
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and (v) during the Term, LICENSOR shall timely perform and comply with all of the terms covenants and conditions of the Master 
Lease. 

19. RF Emissions Compliance. (a) LICENSEE is aware of its obligation to comply with all applicable rules and regulations of the 
FCC pertaining to RF emissions standards, as well as all applicable rules and/or regulations of any other federal or state agency 
(including but not limited to OSHA) having jurisdiction over the installation, operations, maintenance and/or working conditions 
involving RF emissions and/or safety and work standards performed on or near communication towers and antenna Licensed Premises. 
LICENSEE agrees to be solely responsible for compliance with all applicable FCC and other governmental requirements with respect 
to installation, operation and maintenance of its Equipment and for repairs to its Equipment at the Licensed Premises. LICENSEE will 
immediately remedy its operations to comply with such laws, rules and regulations as they apply to its operations and/or the operations 
of all licensees and users taken in the aggregate at the Licensed Premises. 

(b) LICENSEE shall take all commercially reasonable steps required to cooperate with all licensees and users at the Licensed 
Premises to comply individually and in the aggregate with all applicable FCC and other governmental RF emissions standards. In this 
respect, LICENSEE agrees to pay LICENSOR its pro rata share of the cost of any engineering studies, to be conducted no more 
frequently than one (1) time in any consecutive twelve (12) month period unless required more frequently under Applicable Laws, at 
the request of the LICENSOR at the Licensed Premises, involving measurement and RF emissions compliance pertaining to the Licensed 
Premises. 

20. Replacement and Renovation of Tower. LICENSOR reserves the right, in its sole discretion, to renovate, replace or rebuild the 
Tower, building or shelter and related improvements thereof. In such event, LICENSOR shall provide LICENSEE with tower space 
suitable to allow LICENSEE to continue to operate the Equipment in a substantially similar manner during any such construction period. 
LICENSOR shall be solely responsible for the costs associated with such renovation, replacement, or rebuilding of the Tower, building 
or shelter and related improvements and the removing and re-installing the Equipment. LICENSOR reserves the right to erect one or 
more towers on the Licensed Premises. LICENSEE shall have the right to establish a temporary facility on the Licensed Premises at no 
additional cost to LICENSEE to provide such services as LICENSEE deems necessary during any such renovation, replacement or 
reconstruction by LICENSOR for so long as adequate space is available and such temporary facility does not interfere with such 
construction or use by the other licensees, tenants and customers on the Licensed Premises. The location of such temporary facility 
shall be subject to LICENSOR's approval, which shall not be unreasonably withheld, conditioned or delayed. 

21. Waiver of LICENSOR's Lien. LICENSOR waives any and all lien rights it may have, statutory or otherwise, concerning 
LICENSEE's Equipment which shall be deemed personal property for purposes of this Agreement, regardless of whether any portion is 
deemed real or personal property under applicable law and LICENSOR consents to LICENSEE's right to remove, pursuant to Section 
8 of the Agreement, all or any portion of the Equipment from time to time in LICENSEE' s sole discretion. 

22. Environmental. (a) LICENSOR has no actual knowledge of, and has not received notice of, the disposal or release or presence of 
Hazardous Substances, as defined below, at the Licensed Premises, or any past, present or future events, conditions or circumstances, 
activities, practices, incidents, actions or plans which may interfere with or prevent compliance or continued compliance on the part of 
LICENSOR in any material respect with any Environmental Laws, or may give rise to any material common law or legal liability, or 
otherwise form the basis of any material claim, action, demand, suit, lien, proceeding, hearing, study, or investigation, based on or 
related to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling, or the emission, discharge, 
release or threatened release into the environment of any Hazardous Substance. 

(b) To LICENSOR's actual knowledge, there is no pending or threatened litigation against LICENSOR or Master Lessor 
pertaining to the Site or the real estate on which the Site is located, and LICENSOR knows of no facts or circumstances that might give 
rise to, any civil, criminal, or administrative action, suit, demand, claim, hearing, notice or demand letter, notice of violation, 
environmental lien, investigation, or proceeding relating in any way to Environmental Laws. 

(c) LICENSEE has no actual knowledge of, and has not received notice of, the release or presence of Hazardous Substances, 
as defined below, at the Licensed Premises related to LICENSEE's Equipment to be installed at the Licensed Premises, or any past, 
present or future events, conditions or circumstances, activities, practices, incidents, actions or plans which may interfere with or prevent 
compliance or continued compliance on the part of LICENSEE in any material respect with any Environmental Laws, or may give rise 
to any material common law or legal liability, or otherwise form the basis of any material claim, action, demand, suit, lien, proceeding, 
hearing, study, or investigation, based on or related to the manufacture, processing, distribution, use, treatment, storage, disposal, 
transport or handling, or the emission, discharge, release or threatened release into the environment of any Hazardous Substance. 

(d) As used herein, "Environmental Laws" shall mean all federal, state and local laws relating to pollution or protection of 
the environment, including laws relating to emissions, discharges, releases, or threatened releases of any Hazardous Substances into the 
environment (including without limitation ambient air, surface, water, groundwater, or land), or otherwise relating to the generation 
manufacture, processing, distribution, use, treatment, storage, disposal, transport, or handling of Hazardous Substances and any and all 
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regulations, codes, standards, plans, orders, decrees, judgments, injunctions, notices of demand letters issued, entered, promulgated or 
approved thereunder. 

(e) As used herein , "Hazardous Substances" shall mean any pollutant, contaminant, hazardous, toxic or dangerous waste, 
substance or material, or any other substance or material regulated or controlled pursuant to Environmental Law, including without 
limiting the generality of the foregoing, asbestos, PCBs, petroleum products (including crude oil, natural gas, natural gas liquids , 
liquefied natural gas or synthetic gas) or any other substances defined as a "hazardous substance" "extremely hazardous waste" 
"restricted hazardous waste" "hazardous material", "hazardous chemical", "toxic substance" or other similar term in any Environmental 
Law." 

(f) LICENSOR and LICENSEE each agree that they will not use, generate, store or dispose of any Hazardous Substance on, 
under, about or within the Site in violation of any law or regulation. 

(g) LICENSOR and LICENSEE each agree to defend and indemnify the other party and its partners, Affiliates, agents and 
employees against any and all losses, liabilities, claims and/or costs (including reasonable attomeys1 fees and costs) arising from the 
breach of any warranty or agreement contained in this Section 22. 

23. Miscellaneous, (a) In the event of litigation between the parties in connection with this Agreement, each party shall be entitled to 
recover its reasonable attorneys' fees and court costs related to such issue on which that party is the prevailing party, as determined and 
allocated by the court as part of the judgment. 

(b) Each party agrees to furnish to the other, within thirty (30) days after request, such truthful estoppel information as the other 
may reasonably request with respect to the status of the Agreement. No proprietary financial or other proprietary information of 
LICENSOR or LICENSEE shall be required to be furnished in connection with any estoppel certificate; provided, however, that the 
inclusion of the then monthly current License Fee payable under this Agreement shall not be deemed to constitute proprietary financial 
information, and shall be included in any estoppel certificate executed by LICENSEE pursuant to this provision. 

(c) This Agreement, including the Exhibits attached hereto, constitutes the entire agreement and understanding of the parties, 
and supersedes all offers, negotiations and other agreements. There are no representations or understandings of any kind not set forth 
herein. Any amendments to this Agreement must be in writing and executed by both parties. 

(d) If either party is represented by a real estate broker in this transaction, that party shall be fully responsible for any fee due 
such broker, and shall hold the other party harmless from any claims for commission by such broker. 

(e) This Agreement creates alicense only and LICENSEE acknowledges that LICENSEE does not and shall not claim at any 
time, any real property interest or estate of any kind or extent whatsoever in the Licensed Premises by virtue of this Agreement or 
LICENSEE's use of the Licensed Premises pursuant hereto. Nothing herein contained shall be construed as constituting a partnership, 
joint venture or agency between LICENSOR and LICENSEE. 

(f) This Agreement may not be recorded; however LICENSOR acknowledges that LICENSEE may prepare and execute a 
Memorandum of Agreement ("Memorandum"), in a form satisfactory for recording. Upon LICENSOR's prior written approval, such 
Memorandum may be filed of record by LICENSEE, at LICENSEE's sole cost and expense, including taxes or assessments incurred in 
connection therewith. Within thirty (30) days following LICENSEE's receipt of LICENSOR's written request, delivered by 
LICENSOR, after the expiration or earlier termination of this Agreement, LICENSEE agrees to prepare, execute and record, at its 
expense, a release in a form acceptable to LICENSOR in its commercially reasonable judgment (the "Release") 

(g) This Agreement shall be construed in accordance with the laws of the State of Hawaii, without regard to the choice of law 
rules thereof. 

(h) If any term of this Agreement is found to be void or invalid, such invalidity shall not affect the remaining terms of this 
Agreement, which shall continue in full force and effect. 

(i) LICENSOR and LICENSEE each hereby waive trial by jury in any action, proceeding or counterclaim brought by either 
party against the other on any matter arising out of or in any way related to this Agreement. 

(i) This License may be executed in any number of counterparts , each of which shall be an original, but all of which together 
shall constitute but one instrument. 

(k) LICENSOR acknowledges and agrees that LICENSEE' s execution of this Agreement and the undertaking by LICENSEE 
of an investigation to determine whether the Licensed Premises are suitable for the purpose needed by LICENSEE are good and valuable 
consideration that have been delivered by LICENSEE and received by LICENSOR in connection with this License. (I) The submission 
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of this Agreement for examination does not constitute an offer to license the Licensed Premises, and this Agreement becomes effective 
only upon the full execution of this Agreement by the parties hereto. 

[SIGNATURE PAGE FOLLOWS] 
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This Agreement is executed as of the Execution Date reflected on page one hereof. 

LICENSOR: 

By: 
Name: 
Title: 
Date: 

LICENSEE: 

By: 
Name: 
Title: 
Date: 

IWGII,LLC, 
a Delaware limited liability company 

--------------' 2019 

NEW CINGULAR WIRELESS PCS, LLC, 
a Delaware limited liability company 

By: AT&T Mobility Corporation 
Its: Manager 

--------------• 2019 

[ACKNOWLEDGMENTS APPEAR ON FOLLOWING PAGE] 
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LICENSOR ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

Commonwealth of Virginia 
City of Alexandria 

On ______________ before me,-------------------------~ 
(insert name and title of the officer) 

personally appeared ______________________________________. 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument 
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Virginia that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature _______________ (Seal) 

LICENSEE ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

State of __________) 
County of _________) 

On ______________ before me, __________________________ 

(insert name and title of the officer) 

personally appeared ______________________________________ 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscrjbed to the within instrument 
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of _______ that the foregoing paragraph is true and 
correct. 

WITNESS my hand and official seal. 

Signature _______________ (Seal) 
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EXHIBIT A 

Equipment 
LICENSOR Site Name and Number: HI029 Kapele RS 

LICENSEE Site Name and Number: HIL04129 Waimea 2 

LICENSEE: New Cingular Wireless PCS, LLC 

Radio 
Two (2) 
Both 
Nokia 

VHLPXS-11A 11 GHz ODU 
6' 11" X 11" X 7" 
137lbs 14.1 lbs 

45' 

190 gal 

Panel 
Four (4) 
Both 
KMW 

Ertcsson Ericsson 
RRUS-11E B12 RRUS-11E 

19.7' X 17" X 7.2" 
48 lbs 
48' 

ne None None 
ne None None 
ree (3) None None 
yCap NIA NIA 
6-48-60-18-SF NIA NIA 

NIA NIA 
NIA NIA 
NIA NIA 

, 704.00 - 716.00 MHz 11 GHz 
JTwo (2) Two (2) None 

7/8" NIA 
Sector Frame None 

·· NIA 

Two (2) Two (2) 
7/8" 7/8" Cat 5 
Sector Frame Sector Frame T-Arm 

·--·· Twel-.e Feet (12') Twelve Feet (12') Twelve Feet (12') Six Feet (6) 

NOTE: ANY (i) CHANGE IN THE NUMBER, SIZE, PLACEMENT, ARRAY, OR LOCATION OF THE EQUIPMENT 
LISTED ABOVE IN THIS EXHIBIT A, OR (ii) INCREASE IN THE SIZE OR FOOTPRINT OF THE LICENSED PREMISES 
SHALL REQUIRE THE WRITTEN CONSENT OF LICENSOR, NOT TO BE UNREASONABLY WITHELD, 
CONDITIONED OR DELAYED, IN ACCORDANCE WITH THE PROVISIONS OF SECTION 5(b)(i)(B) OF THE 
COMMUNICATIONS LICENSE AGREEMENT TO WHICH THIS EXHIBIT IS ATTACHED, AND A WRITTEN 
AMENDMENT TO THIS AGREEMENT. NOTWITHSTANDING THE FOREGOING, LICENSEE SHALL, PURSUANT 
TO SECTION 5(b)(i)(C) OF THE COMMUNICATIONS LICENSE AGREEMENT TO WHICH THIS EXHIBIT IS 
ATTACHED, BE PERMITTED UPON WRITTEN NOTICE TO LICENSOR, BUT WITHOUT LICENSOR'S CONSENT, TO 
MAKE CHANGES TO LICENSEE'S EQUIPMENT WITHIN LICENSEE'S EQUIPMENT SHELTER IN THE LICENSED 
PREMISES OR TO ADD OR CHANGE FREQUENCIES SUBJECT TO THE INTERFERENCE PROVISIONS IN SECTION 
~ . 
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EXHIBITB 

The Site 

Site Name: LICENSOR: HI029 Kapele RS 
LICENSEE: HIL04129 Waimea 2 

The Site consists of the telecommunications tower and equipment shelter located in Kauai County, Hawaii at: 

Kokee Rd. 
Waimea,HI 

Hanapepe, Waimea, Kauai, Tax Map Key: (4) 1-9-003 portion and 
Waimea, Kauai, Tax Map Key: (4) 1-4-001 portion 

The geodetic coordinates of the Site are: 

North Latitude: 22° - 04' - 50.54" 

West Longitude: 159° - 39' - 59.34" 
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EXHIBITC 

Licensed Premises1 and Rights-of Way 

[See attached drawings, Rev._ dated_, prepared by_, and 
consisting of_(_) pages, appears on following pages] 

1 The parties agree that this Exhibit C will be replaced with a new Exhibic C which sha!I more pacticula.rly describe the location and dimensions of the Equipment and 
Llcensed Premise.1, when the "AS-BUILT" drawings have been completed. 
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EXHIBITD 

INSTALLATION AND MAINTENANCE STANDARDS 

Purpose: 

The purpose of these Standards is to insure that the installation of all LICENSEE electronics equipment in LICENSOR tower sites meets 
or exceeds established Electronics Industry Association (EIA) standards. These Standards have been developed to insure a safe, 
interference free operating environment for all LICENSOR tower site licensees. LICENSOR reserves the right to make changes and/or 
modifications to these standards, from time to time, and shall provide Licensee with thirty (30) days prior written notice of any such 
changes or modifications. 

General Considerations: 

• All RF equipment installed must be FCC Type Accepted for Radio Service and frequencies proposed in the License Agreement and 
attached exhibits. 

• All 929/931 MHz PCP/RCC paging licensees are REQUIRED to install a bandpass filter on the final output of their transmitter. 
The bandpass filter should provide a minimum of 40dB attenuation at 896-901 MHz. 

• Repeater systems shall have, as a minimum requirement, a single stage isolator and a bandpass/reject type duplexer. Notch type 
duplexers are not acceptable. 

• All installed equipment shall be housed in suitable EIA approved enclosure(s) or equipment rack(s). All enclosure doors and covers 
shall remain closed and locked at all times except during actual equipment servicing. 

• Site keys obtained by a Licensee will not be duplicated. 

• Licensee or their representatives will refrain from making any adjustments to any on site Licensor equipment (heating, ventilation, 
air conditioning, generator, etc.) 

Installation Standards: 

• All Licensee installations require the use of certified electronics technicians, steeplejacks, electricians or licensed contractors that 
have received LICENSOR approval prior to commencing any installation work. All installation work shall be in accordance with a 
previously approved installation plan. LICENSOR at its sole discretion shall have the right to supervise the installation of any and 
all equipment. Certificates of Insurance may also be required by LICENSOR of any installer. 

• All installation work shall conform to established EIA/TIA and manufacturer's installation standards, as well as any special 
standards imposed by LICENSOR. All work shall be performed in a neat and workmanlike manner. Any new installation will not 
cause mechanical, electrical or electtonic interference to other Licensee RF equipment, other associated Licensee equipment, or any 
Licensor equipment located in the equipment shelter, generator shelter, tower structure or anywhere else on the site. 

• All installations shall comply with all applicable local, state and federal requirements. In the absence of any applicable government 
standards, applicable BOCA and NEC Codes, as well as EIA and TIA Standards will apply. 

• Equipment shall be installed in locations and positions determined by LICENSOR. The Manager of Tower Operations will 
designate the exact locations for the installation of electronic equipment, transmission lines and antennas. If, for any reason, the 
proposed installation cannot conform to these instructions, the Manager of Tower Operations shall be contracted prior to any further 
work. 

Transmission Line(s): 

• All transmission lines shall be Heliax® Low Density Foam (LDF) Cable or approved equal with a minimum diameter of 0.5 inch 
(Andrew LDF4-050A or approved equal). 

• All transmission lines will be attached to tower waveguide ladders using stainless steel hangers (Andrew 42396A Series or approved 
equal) secured to waveguide ladders with stainless steel barrel bolts (Andrew 31769 Series or approved equal). The use of stainless 
steel angle adapters (Andrews 31768-A or approved equal) is authorized. Cable ties, either metal or plastic, are not approved. 
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• Transmission lines shall be connected through an acceptable lightning arrester (Polyphaser ISPT50HN series or approved equal) 
located inside the equipment room and connected to the internal building "halo" ground buss. 

• All transmission lines of less than 300 FT AGL overall length shall be equipped with three (03) standard grounding kits (Andrews 
204989 Series or approved equal) mounted at the top and bottom of the vertical waveguide ladder and at the waveguide entry port 
on provided "halo" ground busses. 

• All transmission lines of more than 300 FT AGL overall length shall be equipped with four (04) standard grounding kits (Andrews 
204989 Series or approved equal) mounted at the top midpoint and bottom of the vertical waveguide ladder and at the waveguide 
entry port on provided "halo" ground busses/ 

• All transmission lines shall enter the equipment room through the provided four ( 4) or five (5) inch diameter waveguide entry port. 
Licensee is responsible for providing the appropriately sized waveguide entry port boot and boot cushion (Mircoflect B Series or 
approved equal). 

• All transmission lines shall be tagged at the top and bottom of each run near the connector with an identification tag containing the 
Licensee's name, FCC or IRAC call sign, and the frequency assigned. Brass tags with copper wire are preferred. Plastic tags with 
vinyl labels or indelible ink markings are acceptable. 

• Interior routing of transmission line(s) shall be via Licensor provided "unistrut" waveguide supports and using Licensee provided 
stainless steel hangers (Andrews 42396A Series or equal) to a point directly above Licensee's equipment and should terminate in 
the required lightning arrester. Cabling from the lightning arrester to Licensee's equipment shall be by "Superflex"® cable, Heliax® 
transmission line no larger than 0.5 inch (LDF4-50A) or approved equal. The installed waveguide ladders shall not be utilized to 
route transmission line(s) where overhead Unistrut® is installed, but may be used to route cabling from the lightning arrester to 
Licensee's equipment. 

Power Cable Installations: 

• Power cables wi!l be connected to designated electrical outlets. At many tower sites, all available electrical all outlets are reserved 
for test equipment use only, due to circuit breaker size. If an outlet of suitable size is not available, the installation of a suitable 
outlet by a qualified electrician is the responsibility of the Licensee. One circuit breaker per cabinet is prefenecl. Installation of 
overhead outlets attached to the side of the cable ladder above Licensee's equipment by through bolting or by electrical box clamp 
is preferred. 

• All electrical wiring shall be routed via electrical conduit or electrical metal tubing (EMT) using WATERTIGHT flexible jumpers. 
Wall runs are not authorized except to get to and from the cable or wire trays or ladder, where necessary. The use of Romex cable, . 
BX cable or equal requires permission of the Manager of Tower Operations. 

• EIA or TIA approved lightning surge protection is required on all AC electrical circuits, in addition to any such protection provided 
by the utility. 

Grounding Requirements: 

• All installed equipment cabinets and racks shall be grounded to the equipment room interior overhead "halo" ground buss. 
Tennination to equipment to be via lug bolt. Termination to "halo" ground buss to be by split bolt or by "nicropress" pressure 
clamp. 

• All equipment ground wires to be No. 6 A WG copper wire or better. 

• Routing ground wire(s) via overhead cable ladders and trays is approved. 

Equipment Identification: 

• All installed RF equipment will be equipped with an 1D pouch/holder. This ID container shall display, as a minimum, the Licensee's 
Name, FCC or IRAC Call Sign, frequency, address, Point-of-Contact name and telephone number, as well as a copy of the FCC 
Station License. 

Equipment Maintenance: 
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• Licensee shall be responsible for all maintenance of its installed equipment in accordance with all applicable rules, regulations, and 
laws. 

• Maintenance work shall be performed by certified electronics technicians, steeplejacks, licensed electricians and contractors 
previously approved by the Manager of Tower Operations. 

• . All equipment shall be maintained within normal operating parameters, as specified by the equipment manufacturer and in 
accordance with the FCC Type Acceptance certification(s). Licensee's equipment will not be maintained or operated in a manner 
that will cause harmful interference or be the source of a hazard to other Licensees using the tower site. 

• Upon entering or exiting any shelter, building or tower site, all fence gates and doors opened shall be closed and securely locked 
behind the person entering or exiting the facility. In addition, any alarms disabled upon entry must be enabled upon exiting. It is 
the responsibility of the Licensee or his designated representative to see that the site is securely locked and the premises is clean 
before departing the tower site. At sites that are centrally monitored, the Licensee or his agent must notify the Central Monitoring 
Station of each entry and exit, disabling and resetting any applicable alarm device(s) installed. Any problems encountered should 
be reported to the LICENSOR at (866) 886-8807. 

Removal of Installed Equipment: 

• Any or all removal of Licensee's equipment shall be performed by certified electronics technicians, steeplejacks, licensed 
electricians or licensed contractors previously approved by LICENSOR. All removal operations shall be in accordance with a 
previously approved removal plan. Removal operations shall be accomplished in a workmanlike manner without any interference, 
damage or destruction of any other equipment, structures or operations at the site or to any other equipment installed therein. All 
trash, scrap or debris shall be removed from the site along with all Licensee equipment. The premises shall be left in a clean and 
orderly condition. 

• Any equipment left by Licensee upon final departure from the site (all keys turned in) becomes the property of LICENSOR to do 
with as determined by LICENSOR. 

Additional Fees: 

• Any work not performed or performed incorrectly by Licensee may be corrected in a timely manner by Licensee at its sole cost and 
expense after notification by LICENSOR. 

• If licensee fails to correct an installation discrepancy in a timely manner, after proper notification by LICENSOR reserves the right 
to correct the discrepancy by other means and bill the Licensee for all costs associated with that action. 
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EXHIBITE 

Master Lease (redacted) 

(see attached] 
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ASHFORD · WRISTO N 

ROSEMARY T. FAZIO 
A Law Corporation 

Direct: (808) 539-04 15 
rfazio@awlaw.com 

October l, 2020 

Russell Y. Tsuji 
Land Division Administrator 
Depaitment of Land and Natural Resources 
State of Hawaii 
P .O. Box 621 
Honolulu, HI 96809 

Re: InSite Towers Development, LLC's Use of State Land under Expired 
General Lease No. S-3795, Hanapepe Microwave TO\-ver Site and Linking 
Easements A and B, Hanapepe, Waimea, Kauai , TMKs: (4) 1-4-001 :016, 
and O1 7 and other portions of plat 001 

Dear Mr. Tsuji, 

This Jetter responds to your letter dated September 30, 2020, to our client, Roni Jackson, 
General Counsel for InSite Towers Development, LLC ("InSite"). 

At the outset, and with sincerest respect, please understand that the substance and the 
tone of your Jetter came as a complete surprise. In Site believed that it was working 
cooperatively with DLNR in lnSite ' s years-long effort to regularize the Ka Pele Lease. The 
purpose of this letter is to get the parties back into the same canoe. 

I ca1111ot recount the re levant chronology more clearly and accurately than Ms. Jackson 
did in her letter dated September 28, 2020. I add only that she has wTitten documentation which 
evidence all of the assertions in her letter. For a period of years, InSi te was explicitly instructed 
not to pay rent w1der expired General Lease No. S-3795 (the "Lease"). Jt would be non ­
productive and embarrassing to your Division to bring this matter to the Board without your first 
fully understanding the complete set of facts. I can share whatever documentation you may 
require in this regard. 

Fu1iher, and most importantly: pursuant to tbe clear terms of the Lease (specifically, 
Section 15 thereof), InSi te, not DLNR, owns the tower on the Ka Pele site (the "Tower"). As a 
consequence, DLNR cannot lease the Tower to a third party whether New Cingular Wireless 
PCS, LLC (doing business as "AT&T"), lnSite 's valued customers on hundreds of InSite's 
communications tower sites throughout the United States, Puerto Rico and the U.S. Virgin 
Islands, or otherwise. 

If, as tlu·eatened, DLNR intends to evict InSite from the premises, then it will be required 
to pay InSite for its Tower which, as DLNR is aware, also subject to a Site License Agreement 
with Hawaiian Tel com. If DLNR and InSite cam10t reach agreement on the purchase price, then 
InSite, consistent with its contractual rights, will remove the Tower. 
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Russell Y. Tsuji 
October 1, 2020 
Page2 

We sincerely hope that we can quickly address DLNR's concerns regarding payment for 
InSite's interim occupancy of the Premises during the period from December 30, 2014 to the 
present> and to finalize a new lease between InSite Hawaii, LLC and DLNR to become effective 
once InSite Hawaii's PUC Application is approved. We expect that approval to be received 
before the end of the year. 

I look forward to working cooperatively with you or your designee on an expedited basis. 
Please let me know if you have any questions. Thank you for your review and consideration of 
this matter. 

Very truly yours, 
ASHFORD & WRISTON 
A Limited Liability Law Partnership LLP 

By ~~ 
ROSEMARY T. FAZIO 

RTF:lms 

cc: Daniel A. Morris, Esq. 
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SITE LICENSE AGREEMENT 

This Standard Site License Agreement ('SLA"), made this 301h day of December, 2014 ('Effective Date") between lnSite 
Towers Developmen~ LLC, with its principal offices located at 1199 N. Fairfax Street, Suite 700, Alexandria, VA 22314, hereinafter 
designated LICENSOR and Hawaiian Telcom, Inc., a Hawaii corporation, with its principal offices at 1177 Bishop Street, Honolulu, 
HI 96813, hereinafter designated LICENSEE. 

1. This Site License Agreement is a SLA as referenced in that certain Master License Agreement between lnSite 
Towers Development, LLC and Hawaiian Telcom, Inc. dated December 30, 2014 ("Agreement") . All of the terms and conditions of 
the Agreement are incorporated hereby by reference and made a part hereof without the necessity of repeating or attaching the 
Agreement. In the event of a contradiction, modification or inconsistency between the terms of the Agreement and this SLA, the 
terms of this SLA shall govern. Capitalized terms used in this SLA shall have the same meaning described for them in the 
Agreement unless otherwise indicated herein. 

2. The Property owned by the LICENSOR is described as follows: 

(lnserl description or attach Ext ibit 1, Description of Property, if necessary.) 

3. The Premises licensed by ihe LICENSOR to the LICENSEE hereunder is described as follows: 

(Insert description or attach Exhibit 2, Description of Premises. In the event the Premises consist of a Tower or 
Tower and land, Exhibit 2 shall describe the location on the Tower of the LICENSEE's equipment together with 
any specific right-of-way, easement or path being licensed between any such Tower and land parcel.) 

4. In the event an Exhibit 2 is attached hereto describing the Premises, the LICENSEE shall have the right to 
survey the Property and/or Premises and, upon the agreement of the parties, said survey shall then become Exhibit 2A which shall 
be attached hereto and made a part hereof and shall control in the event of any discrepancies between it and Exhibit 2. The cost for 
such work shall be borne by the LICENSEE. 

5. The initial term {the "SLA Initial Term") of this SLA shall be for ten (10) years beginning with lhe commencement 
date of this SLA and shall be subject to extension as provided in Section 6. In the event of surrender of the Tower to LICENSEE 
pursuant to and in accordance with the terms of an applicable Pad Lease Agreement, if any, between LICENSEE, as Landlord, and 
LICENSOR, as Tenant, this SLA shall automatically terminate. This SLA may not be terminated by LICENSEE during the SLA Initial 
Term except as expressly authorized in the Agreement, this SLA, or as otherwise permitted by law. The commencement date of th is 
SLA is December 30, 2014. 

6. LICENSEE shall have the option to extend the SLA Initial Term of th is SLA for four (4) successive additional 
periods of five (5) years each (each, a "SLA Renewal Term'). The SLA Initial Term along with all SLA Renewal Terms shall 
collectively be referred to as the "SLA Term". Provided that LICENSEE is not then in default under this SLA beyond any applicable 
notice and cure period (in which case renewal shall be subject to LICENSOR's agreement) , Each SLA Renewal Term shall 
commence automatically, unless LICENSEE delivers notice to LICENSOR of its intent not to renew, such notice to be delivered not 
less than ninety (90) days prior lo the end of the then-current term. Each applicable SLA Renewal Term shall be on the same terms 
and conditions as are applicable during the SLA Initial Term or the immediately preceding SLA Renewal Term, subject only to the 
annual License Fee increases set forth in Section 7 below. Notwithstanding the foregoing, if LICENSOR 's rights in the Property 
are derived from a prime lease, license or other similar agreement with a th ird party and such agreement has a shorler term or 
extension terms than those provided for under th is Section, then LICENSEE 's right to extend this SLA shal l only be for as long 
as LICENSOR has the right to extend its interest in the same applicable Property. 

7. The License Fee for the first year of the SLA Term pursuant lo this SLA shall be due at an annual amount of 
Two Thousand Four Hundred Dollars ($2,400.00) per LICENSEE-owned antenna to be paid in annual installments on December 

. itc Liccnst: Agreement - H1029 Kapck RS 
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30111 of each year during ihe Term, In advance, to lnSite Towers Development, LLC, 1199 N. Fairfax Street, Suite 700, 
Alexandria, VA 22314, Attention: Accounts Payable (HI029 - Kapele RS) or to such other person, firm or place as the 
LICENSOR may, from time to time, designate in writing at least thirty (30) days in advance of any License Fee payment date. In 
accordance with Section 6 of the Agreement, the License Fee for each year shall be 103% or the annual License Fee for the 
Immediately preceding year commencing on the annual anniversary thereof. 

8. If the Property is subject to a Prime Agreement affecting LICENSOR'S interest at the Property, a copy of such 
Prime Agreement is attached hereto as Exhibit 3. 

9. LICENSEE's Equipment Information (subject lo modlflcatton in accordance with the terms and requirements of 
lhe Agreement): Attach the approved Collocation Application as Exhibit 4. 

(SIGNATURES ON PAGE IMMEDIATELY FOLLOWING) 
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IN WITNESS WHEREOF, the parties hereto have caused this Standard Site License Agreement to be executed by their 
duly authorized representatives as of the Effective Date set their hands and affixed their respective seals the day and year first 
above written. 

LICENSOR·. Jnffi~Oeveklpment. LLC 

~~ 
WITNESS\ -~~~~'-D 

BY: 
NAME: 
TITLE: 
DATE 

~ 
David E. Weisman 
President and CEO 
December 29, 2014 

LICENSEE: Hawaiian Telcom , Inc. 

WITNESS 

WITNESS 

BY: 
NAME : 
TITLE: 
DATE: 

--IJ,.1.1..l(!.A..~fl-=tJ 
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IN WITNESS WHEREOF, the parties hereto have caused this Standard Sile License Agreement to be executed by their 
duly authorized representatives as of the Effective Date set their hands and affixed their respective seals the day and year first 
abo11e written. 

WITNESS 

WITNESS 

\¾t4/., J ~ 
WITNESS .. 

f'lawrY.i9~ 
WITNESS 

LICENSOR: lnSlte Towers Development, LLC 

BY: 
NAME: David E. Weisman 
TITLE: President and CEO 
DATE: December 29, 2014 

LICENSEE: Hawaiian Telcom, Inc, 

BY:~.NAME: ·. . . . . ~ 
TITLE: SVP ft:Gen~raf .Counsei 
DATE: _DEC l 9 20H 

Approved 
ll~ to form 
'Lt
Br. 
O.a 
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EXHIBIT 1 

Description of Property 
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Hl029 
{KAPE'Ll: RS) 

LEASE AREA #1 

BEGINNING AT THE SOUTHWEST CORNER OF THIS LEASE AREA, THE COORDINATES OF SAID 

POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION 11 PUUKAPELE11 

BEING 445.73 FEET SOUTH AND 117.05 FEET WEST WITH AZIMUTHS RUNNING CLOCKWISE ABOUT TRUE 

SOUTH: 

1. 155°50'00" 60.00 FEET ALONG PARCEL 003; 

2. 245°50'00" 70.00 FEET ALONG PARCEL 003 AND EASEMENT C; 

3. 335°50'00" 60.00 FEET ALONG PARCEL 003 AND EASEMENT C; 

4. 65°50'0011 70.00 FEET ALONG PARCEL 003 AND THE ACCESS ROAD EASEMENT TO THE POINT OF 

BEGINNING AND CONTAINING AN AREA OF 4,200 SQ.FT 

TOGETHER THE RIGHT TO USE THOSE CERTAIN EASEMENTS APPURTENANT TO THE PUU KA PELE 

MICROWAVE STATION SITE AND PUU KA PELE MICROWAVE TOWER SITE, KNOWN AS EASEMENT A, 

EASEMENT B, EASEMENT CAND ACCESS ROAD EASEMENT, ALL CONTAINED WITHIN THE PARENT 

PARCEL AND FURTHER DESCRIBED IN GENERAL LEASE NO. 5-3795, RECORDED JN DEED BOOK 4852, AT 

PAGE 547, AS THE SAME MAY BE AMENDED FROM TIME TO TIME. 

LEASE AREA #2 

BEGINNING AT THE NORTHWEST CORNER OF THIS LEASE AREA, THE COORDINATES OF SAID 

POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION 11 PUUKAPELE 11 

BEING 25.17 FEET SOUTH AND 35.40 FEET EAST WITH AZIMUTHS RUNNING CLOCKWISE ABOUT TRUE 

SOUTH: 

1. 290"45'00" 35.00 FEET ALONG PARCEL 003; 

2. 20°45 100" 35,00 FEET ALONG PARCEL 003 AND EASEMENT B; 

3. 110°45'0011 35.00 FEET ALONG PARCEL 003, EASEMENT B, EASEMENT CAND EASEMENT A; 

4. 200°45'0011 35.00 FEET ALONG PARCEL 003 AND EASEMENT A TO THE POINT OF BEGINNING AND 

CONTAINING AN AREA OF 1,225 SQ.FT 

TOGETHER THE RIGHT TO USE THOSE CERTAIN EASEMENTS APPURTENANT TO THE PUU KA PELE 

MICROWAVE STATION SITE AND PUU KA PELE MICROWAVE TOWER SITE, KNOWN AS EASEMENT A, 
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EASEMENT B, EASEMENTC AND ACCESS ROAD EASEMENT, ALL CONTAINED WITHIN THE PARENT 

PARCEL AND FURTHER DESCRIBED IN GENERAL LEASE NO. S-3795, RECORDED IN DEED BOOK 4852, AT 

PAGE 547, AS THE SAME MAY BE AMENDED FROM TIME TO TIME. 

Which the foregolng is part of the following parent parcel: 

PARENT PARCEL - COMMITMENT 01-14024824-01 T 

SITUATED IN THE COUNTY OF KAUAI, STATE OF HAWAII: 

HANAPEPE MICROWAVE TOWER SITE: 

BEGINNING AT A PIPE AT THE NORTH CORNER OF THIS PARCEL OF LAND AND ON THE WEST 

BOUNDARY OF ELEELE SCHOOL LOT, GOVERNOR'S EXECUTIVE ORDER 341, THE COORDINATES OF SAID 

POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION"PUOL0 11 BEING 

6479,21 FEET NORTH AND 6647 .89 FEET EAST, AS SHOWN ON GOVERNMENT SURVEY REGISTERED MAP 

2615, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-

1. 347° 03' 25.01 FEET ALONG ELEELE SCHOOL LOT, GOVERNOR'S EXECUTIVE ORDER 341TO A PIPE; 

2, 75° 35' 24.36 FEET ALONG GOVERNMENT LAND TO A PIPE; 

3. 165° 3S' 25.00 FEET ALONG GOVERNMENT LAND AND ALONG THE EAST END OF EASEMENT BTO A 

PIPE; 

4. 255P 35' 25.00 FEET ALONG THE SOUTH END OF EASEMENTS BAND A TO THE POINT OF BEGINNING, 

EASEMENT A: 

BEGINNING AT A PIPE AT THE SOUTHEAST CORNER OF THIS EASEMENT, BEING ALSO THE INITIAL 

POINT OF THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE, THE COORDINATES OF SAID 

POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION "PUOLO" BEING 

6479.21 FEET NORTH AND 6647.B9 FEET EAST,THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE 

FROM TRUE SOUTH:-

1, 75° 35' 5.45 FEET ALONG THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE TO A PIPE; 

2. 130" 35 45.82 FEET ALONG THE NORTHEAST SIDE OF EASEMENT B; 

3. 155° 56' 46.0" 297.68 FEET; 

4. 245° 56' 46,0" 25.00 FEET; 

5. 335• 56' 46.0" 340.00 FEET TO THE POINT OF BEGINNING. EASEMENT B: 
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BEGfNNING AT THE EAST CORNER OFTHfS EASEMENT, AND ON THE NORTH BOUNDARY OF THE 

ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE, THE COORDfNATES OF SAID POINT OF 

BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION "PUOLO" BEfNG6477.85 

FEET NORTH AND 6642,61 FEET EAST, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM 

TRUE SOUTH:-

1. 75" 35' 19.55 FEET ALONG THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE TO A PIPE; 

2. 345" 35' 15.67 FEET ALONG THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE TO A PIPE; 

3. 130° 35' 276.08 FEET TO A PIPE; 

4. 162" 32' 47.25 FEET ALONG GRANT9640 TO KAUAf TELEPHONE COMPANY, LIMITED TO A PIPE; 

5. 310° 35' 314.54 FEET TO THE POINT OF BEGINNING. 

PUU KA PELE MICROWAVESTATIONSITE:• 

BEGINNING AT A PIPE AT THE WEST CORNER OF THIS PARCEL OF LAND, THE COORDfNATES OF 

SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION"PUU KA 

PELE" BEING 390.98 FEET SOUTH AND 141.61 FEET WEST, AS SHOWN ON GOVERNMENT SURVEY 

REGISTERED MAP 2602, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:· 

1. 245" 50' 70.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 AND ALONG THE 

SOUTH END OF EASEMENT C TO A PIPE; 

2. 335" 50' 60.00 FEET ALONG THE SOUTH END OF EASEMENT C AND ALONG PUU KA PELE PARK, 

GOVERNOR'S EXECUTIVE ORDER 69 TO A PIPE; 

3. 65" 50' 70.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69,ALONG THE 

NORTH END OF ACCESS ROAD AND AGAIN ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 

69 TO A PIPE; · 

4. 155" 50' 60.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 TO THE POINT OF 

BEGINNING. 

PUUKA PELE MICROWAVE TOWER SITE: 

BEGINNING AT A PIPE AT THE NORTH CORNER OF THIS PARCEL OF LAND, THE TRUE AZIMUTH 

AND DISTANCE FROM GOVERNMENT SURVEY TRIANGULATION STATION "PUU KA PELE' BEING305" 25' 

43.44 FEET, AS SHOWN ON GOVERNMENT SURVEY REGISTERED MAP 2602, THENCE RUNNING BY 

AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-

1. 290° 45 1 35 ,00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 TOA PIPE; 

2. 20° 45' 35.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 AND ALONG THE 

NORTHERLY END OF EASE·B TO A PIPE; 
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3. 100° 45' 35.00 FEET ALONG THE NORTHERLY ENDS OF EASEMENTS BAND C AND THE EASTERLY END 

OF EASEMENT A TO A PIPE; 

4. 200° 45' 35.00 FEET ALONG THE EASTERLY END OF EASEMENT A AND PUU KA PELE PARK, 

GOVERNOR1S EXECUTIVE ORDER 69 TO THE POJNT OF BEGINNJNG. 

EASEMENTA: 

BEGINNING AT THE EAST CORNER OF THIS EASEMENT AND ON THE WESTERLY BOUNDARY OF 

THE ABOVE MICROWAVE TOWER SITE, THE COORDINATES OF SAID POINT OF BEGINNING REFERRED TO 

GOVERNMENT SURVEY TRIANGULATION STATION uPUU KA PELE 11 BEING: 41.70FEET SOUTH AND 29.14 

FEET EAST, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-

1. 20° 45 1 17.32 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER SITE TO A PIPE; 

2. 290" 45 1 5.00 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER SITE; 

3. 19° 45' 12.33 FEET ALONG THE WEST SIDE OF EASEMENT C; 4, 66° 56' 333.23 FEET; 

5. 156° 56' 25.00 FEET; 

6. 246° 56' 350.00 FEET TO THE POINT OF BEGINNING . 

.EASEMENT B:-. 

BEGINNING AT THE NORTH CORNER OF THIS EASEMENT AND ON THE EASTERLY BOUNDARY OF 

THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER SITE, THE COORDINATES OF SAID POINT OF 

BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION 11 PUU KAPELE 11 BEING: 

53. 72 FEET SOUTH AND 62.01 FEET EAST, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE 

FROM TRUE SOUTH:-

1. 335° 551 22.4'' 90.00 FEET; 

2. 65° 55' 22.411 25,00 FEET; 

3. 155° 55' 22.4" 71.63 FEET; 

4, 199° 45' 12.92 FEET ALONG THE EAST SIDE OF EASEMENT C; 5. 290" 45' 5.00 FEET ALONG THE ABOVE 

DESCRIBED PUU KA PELE MICROWAVE TOWER SITE TO A PIPE; 

6. 200° 45' 17.73 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER SITE TO THE 

POINT OF BEGINNING. 

EASEMENTC: 

BEGINNING AT THE SOUTH CORNER OF THIS EASEMENT AND ON THE EASTERLY BOUNDARY OF 

THE ABOVE DESCRIBED PUU KA PELE MICROWAVE STATION SITE THE COORDINATES OF SAID POINT OF 

BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION "PUU KAPELE'' BEING 
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391.19 FEET SOUTH AND 64.80 FEET WEST, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE 

FROM TRUE SOUTH:-

1. 155" SO' 31.64 FEET ALONG THE ABOVE DESCRIBED KA PELE MICROWAVE STATION TO APIPE; 

2. 65' 50' 4.24 FET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE STATION SITE; 

3. 199' 45' 323.42 FEETj 

4. 290" 45' 25.00 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER SITE; 

5, 19" 45' 342.83 FEET PARTLY ALONG THE NORTHERLY END OF EASEMENT B TO THE POINT OF 

BEGINNING, 

.ACCESS ROAD: . 

BEGINNING AT A Pf PE AT THE NORTHEAST CORNER OF THIS PARCEL OF LAND AND ON THE 

SOUTHERLY BOUNDARY OF THE ABOVE DESCRIBED PUU KA PELE MICROWAVE STATION SITE,THE 

COORDINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION 

STATION "PUU KA PELE" BEING 429.34 FEET SOUTH AND 80.56 FEET WEST,AS SHOWN ON 

GOVERNMENT SURVEY REGISTERED MAP 2602, THENCE RUNNING BY AZIMUTHS MEASURED 

CLOCKWISE FROM TRUE SOUTH:-

1. ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A CURVE TO THE RIGHT WITH A 

RADIUS OF 130.00 FEET, THE CHORD AZIMUTH AND DISTANCE BEING: 35'20' 41" 169.68 FEET TO A PIPE; 

2. 76" OS' 5.71 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69; 

THENCE ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A CURVE TO THE 

LEFT WITH A RADIUS OF 10.00 FEET, THE CHORD AZIMUTH AND DISTANCE BEING: 

3. 32"18' 30" 13.84 FEET; 

4, 168" 32' 50.04 FEET ON THE EAST SIDE OF KOKEE ROAD; 

THENCE ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A CURVE TO THE 

LEFT WITH A RADIUS OF 10.00 FEET, THE CHORD AZIMUTH AND DISTANCE BEING: 

5. 302°181 30r' 14.44 FEET; 

6. 256" 05 ' 3.60 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, TOA PIPE; 

THENCE ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A CURVE TO THE 

LEFT WITH A RADIUS OF 100.00 FEET, THE CHORD AZIMUTH AND DISTANCE BEING: 

7. 218" 19r 26.5 11 122.47 FEET TO A PIPE; 

HI029 



8. 245° 50' 32.25 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE STATION SITE TO THE 

POINT OF BEGINNING. 

TAX 1.D. NUMBERS: (4}1-4-001-016-0000, (4)1-9-003-030-0000, (4)1-4-001-017 
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EXHIBIT 2 

Description of Premises 

See Exhibit 1and Exhibit 4 
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LAND COURT SYSTEM REGULAR SYSTEM 
Retum by Mail (X) Pickup ( ) To: 

This document consists of12pages 

Tax Map Key No.: (4)1-4-001-017-0000, (4)1-4-001-016-0000 

InSite Site ID: Hl029 
lnSite Site Name: Kapele RS 

ASSIGNMENT AND ASSUMPTION OF GROUND LEASE 

TIDS ASSIGNMENT AND ASSUMPTION OF GROUND LEASE (this 
0 Assignment11

) is made this 30th day of December, 2014 (".Closing Date11
), by and between 

HAWAJIAN TELCOM, INC., a Hawaii corporation having its principal place of business at 
11 77 Bishop Street, Honolulu, Hawaii 96813, ("Assignor") and INSITE TOWERS 
DEVELOPMENT, LLC, a Delaware limited liability company having its principal place of 
business at 1199 N. Fairfax Street, Suite 700, Alexandria, Virginia 22314 (11 Assignee11

). 

WITNESSETH: 

For TEN AND NO/100 DOLLARS ($10.00) and other valuable consideration paid by the 
Assignee, the receipt of which is hereby acknowledged, and in consideration of the covenants 
and agreements of the Assignee hereinafter expressed, Assignor does hereby sell, assign, 
transfer, set over and deliver unto Assignee: 

All of that certain lease more particularly described in Exhibit II N' (the 11Lease11
) 

attached to this Assignment and expressly made a part of this Assignment, 

H1029.KapclcRS.AA.OL.l 212l4ErS 112573527v I 
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InSite Site Name: Kapele RS 

including, without limitation, the leasehold estate described in the Lease; together 
with all interests thereto appertaining; subject to the encumbrances, exceptions, 
reservations, restrictions and other matters noted in Exhibif'.rA"; and together also 
with the personal property, if any, described in Exhibit 11A". 

And all ofthe estate, right, title and interest of the Assignor in and to the land demised by 
the Lease, and all buildings, improvements, rights, easements, privileges and appurtenances 
thereunto belonging or appertaining or used, occupied and enjoyed in connection with the Lease 
and the land demised by the Lease. 

TO HAVE AND TO HOLD the same unto the Assignee according to the tenancy set 
forth in this Assignment of Lease, for and during the remaining tenn of the Lease, absolutely. 

SUBJECT, HOWEVER, to the payment of the rents reserved by the Lease and subject 
also to the observance and performance by the Assignee of all of the covenants and conditions 
contained in the Lease which are or ought to be observed and performed by the Lessee named in 
the Lease, effective as of and from the Closing Date and during the remainder of the term of the 
Lease. 

AND, in consideration of the premises, the Assignor does hereby covenant with the 
Assignee that the Assignor is the lawful owner of the property described in this Assignment; that 
the Lease is in full force and effect and is not in default; that said property is free and clear of 
and from all liens and encumbrances, except for the lien of any taxes not yet by law required to 
be paid, and except as may be specifically set forth in this Assignment and in :'.Exhibit 1.i:A. n; that 
the Assignor is the lawful owner of said personal property (if any) and that Assjgnor's title 
thereto is free and clear of and from all liens and encumbrances except as set forth in 
Exhibit 11A11 

; that the Assignor has good right to sell and assign said real property and personal 
property (if any) as aforesaid; and, that the Assignor will WARRANT AND DEFEND the same 
unto the Assignee against the lawful claims and demands ofall persons, except as aforesaid. 

AND, in consideration of the foregoing, the Assignee does hereby promise, covenant and 
agree to and with the Assignor and to and with the Lessor named in the Lease, that the Assignee 
will, effective as ofand from the Closing Dute and during the remainder of the term of the Lease, 
pay the rents thereby reserved as and when the same become due and payable pursuant to the 
provisions of the Lease, and will also faithfully observe and perform all of the covenants and 
conditions contained in the Lease which from and after the date of this Assignment are or ought 
to bt: observed and performed by the Lessee named in the Lease, and will at all times hereafter 
indemnify and save hannless the Assignor and the Lessor from and against the nonpayment of 
said rents and the nonobservance or nonperformance of said covenants and conditions and each 
ofthem. 

ASSIGNEE'S RECEIPT OF LEASE AND ACKNOWLEDGEMENT. The Assignee 
hereby acknowledges prior receipt of a copy of the Lease and further acknowledges that the 
Assignee has read, understood and accepted all ofthe terms and provisions of the Lease. 
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COUNTERPARTS. Each of the parties to this document may execute different and 
separate copies of this document (called "counterparts"), each of which when so executed shall 
be deemed to be an original> and all of which taken together will constitute one and the same 
document. The document assembled in this manner will be binding upon all of the parties, even 
though all of them have not signed the same original or counterparts. For all purposes, including, 
without limitation, ree-0rdation, filing and delivery of this document, duplicate unexecuted and 
unacknowledged pages of the counterparts may be discarded and the remaining pages assembled 
as one document. 

The terms "Assignor'' and 11 Assignee, 11 as and when used in this Assignment of Lease, or 
any pronouns used in place thereof mean and include the masculine, feminine or neuter, the 
singular or plural number, individuals, partnerships, trustees or corporations and their and each 
of their respective successors, heirs, personal representatives, and assigns, according to the 
context hereof. All covenants and obligations undertaken by two or more persons shall be 
deemed to be joint and several unless a contrary intention is clearly expressed elsewhere in this 
Assignment of Lease. The term 11Lease," as and when used in this Assignment, means the lease 
or sublease demising the leasehold estate described in Exhibit "A," together with all amendments 
of such lease or sublease~ if any, whether or not listed in Exhibit "A." The term "rent, 11 as and 
when used in this Assignment, means and includes all rents, tax.es, assessments and any other 
sums charged pursuant to the Lease. 

(EXECUTION ON FOLLOWlNG PAGES] 
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IN WITNESS WHEREOF, the undersigned have executed these presents on the day 
and year first above written. 

Assignor: 

HA~ 
WITNESS By:'~ . 
By: ~ ,l ~ .. Name. .JOHN T. KOMefJI · ..... . · 
Print Name: ,GWfN®LYNA. MA$5&AH Title: SVP &General Counsel 
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STATE OF HAWAII ) 
) ss. 

CITY AND COUNTY OF HONOLULU ) 

On):hi~ ~cl~r, Qf;..~k@c: ,20Ji before me ~ersonally 
appeared . JrniNT.KOMEt'FJ , to me personally known, who, being by me duly 
sworn or affinned, did say that such person executed the foregoing instrument as the free act and 
deed of such person, and if applicable, in the capacity shown, having been duly authorized to 
execute such instrument in such capacity. 

Signature: .~ (E, ~ 

Print Name: ~INER. PERRY 
Notary Public, State ofHawaii 

My commission expires: ~f•51 2.o) $" 

NOTARY CERTIFICATE STATEMENT 

Document Identification or Description: Assignment & hssumption of Ground Lease­
H!029 Kapele RS between Hawaiian Telcom, Inc. and InSite 
.Towers Development, .LLC . 

~ Doc. Date:~- cQZD) 4: or □ Undated at time of notarization. 
No. ofPages: ,,..· _1..,..3________________ 

Jurisdiction: BM Circuit (in which notarial act is perfo1med) 

L~-~ 
Signature ofotary Date ofNotarization & 

Certification Statement 

ELAINE R. PERRY 
Printed Name of Notary 
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[Assignee Signature page to Assignment and Assumption ofGrozmd Lease] 

Assignee: 

fNSITE TOWERS DEVELOPMENT, LLC 

a Delaw~~ility company 

By:_ ~~~_ _::________ 

Name: ____D_a_v_id_E_._W_e_is_m_an__ 
President & CEO 

Print Name: C:::,,c,rz,pc..:::. CH~~ Title: 

6 
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COMMONWEALTH OF VIRGINIA ) 
) 
) ss. 
) 

CITY OF ALEXANDRIA ) 

On this~ day of Oecero~ ,20\ ~. before me personally 
appeared 0\.,/(t!_ e. We.~·- ---' to me personally known, who, being by me duly 
sworn or affirmed, did say that such person executed the foregoing instrument as the free act and 
deed of such person, and if applicable, in the capacity shown, having been duly authorized to 
execute such instrument in such capacity. 

Signatme~~ 

Print Name: ~t'"i(l H-o\Liker fi rook) 
Notary Public, State of ~~~h\o-..-

My commission expires: ':)._. ;J.-<{ ;lot 1 
(Official Stamp or Seal) 

NOTARY CERTIFICATE STATEMENT 

Document Identification or Description: ~~ + f\~an ~ Ga>\)('O Le.O!::C. -
r\IC>2A ro.~\c.. :Y:,.Q hm,'fen fu1t-p;,\o."' ~~1 '!re.. o.n::\ 
1c{:x\·e.. TcweX:=i .~\~,u C.-

~Doc. Date: (2. \P9 \IY or D Undated at time ofnota.rization. 
No. of Pages: \ '2-:, 

Jurisdicti;n: l'.ot1-- Circuit (in which notarial act is petformed) 

/);0:...-L._ /J1-'/~- · ~~ - ~/'J'..ld. ,,.JJ..i~~·., A+--J-:~/,,~f}L___~r2~·3l!!'.._o·212.f~ 
Signature oi~ Date of Notarization & 

Certification Statement 

Printed Name of Notary (Official Stamp or Seai) 
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Site Number: 
Site Name: 
Landlord Name: 
Original Tenant Name: 

Lease Exe Date: 
Lease Recordation Information: 
TCT #, if applicable: 
Amendments: 

Ground Lease Descriptiort: 

IoSite Site ID: HI029 
InSite Site Name: Kapele RS 

EXHIBIT A 

HI029 
Kapele RS 
Stale of Hawaii by its Board of Land and Natural Resources 
Hawaiian Telcom, Inc. a Hawaii corporation, by virtue of 
name change from Verizon Hawaii Inc., by virtue of name 
chilnge from GTE Hawaiian Telephone Company 
Incorporated, by virtue of name change from Hawaiian 
Telephone Company 
November 26, 1963 
General Lease No. S-3795, Book 4852, Page 547 
NIA 
as may be amended from time to time 

See EXHIBIT A-1 
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EXHIBIT A-1 

Legal Description of Parent Parcel and Lease Area 

PARENT PARCEL-COMMITMENT 01-14024824-0IT 

SITUATED IN THE COUNTY OF KAUAI, STATE OF HAWAII: 

HANAPEPE MICRO WAVE TOWER SITE: 
BEGINNING AT A PIPE AT THE NOR TH CORNER OF THIS PARCEL OF LAND AND ON 

THE WEST BOUNDARY OF ELEELE SCHOOL LOT, GOVERNOR'S EXECUTIVE ORDER 341, 
THE COOR.DINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY 
TRIANGULATION STATION"PUOL011 BEING 6479.21 FEET NORTH AND 6647.89 FEET EAST, 
AS SHOWN ON GOVERNMENT SURVEY REGISTERED MAP 2615, THENCE RUNNING BY 
AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-
1. 347° 03' 25,01 FEET ALONG ELEELE SCHOOL LOT, GOVERNOR'S EXECUTIVE ORDER 
341 TO A PIPE; 
2 . 75° 35' 24.36 FEET ALONG GOVERNMENT LAND TO A PIPE; 
3. 165° 35' 25.00 FEET ALONG GOVERNMENT LAND AND ALONG THE EAST END OF 
EASEMENT B TO A PIPE; 
4. 255° 35' 25.00 FEET ALONG THE SOUTH END OF EASEMENTS B AND A TO THE POrNT OF 
BEGINNING. 

EASEMENT A: 
BEGINNING AT A PIPE AT THE SOUTHEAST CORNER OF THrS EASEMENT, BEING 

ALSO THE INITIAL POINT OF THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER 
SITE, THE COORDINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT 
SURVEY TRIANGULATION STATlON "PUOLO" BEING 6479.21 FEET NORTH AND 6647.89 
FEET EAST,THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE 
SOUTH:-
1. 75° 35' 5.45 FEET ALONG THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE 
TOA PIPE; 
2. 130° 35 45.82 FEET ALONG THE NORTHEAST SIDE OF EASEMENT B; 
3. 155° 561 46.0" 297.68 FEET; 
4. 245° 56' 46.0" 25.00 FEET; 
5. 335° 56' 46.0" 340.00 FEET TO THE POINT OF BEGINNING. EASEMENT B: 

BEGINNING AT THE EAST CORNER OP THIS EASEMENT, AND ON THE NOR TH 
BOUNDARY OF THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER SITE, THE 
COORDINATES OF SA[D POINT OF BEGINNJNG REFERRED TO GOVERNMENT SURVEY 
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TRIANGULATrON STATlON "PUOLO" BEING6477.85 FEET NORTH AND 6642.61 FEET EAST, 
THENCE RUNNfNG BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-
1. 75° 35' 19.55 FEET ALONG THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER 
SITE TO A PIPE; 
2. 345° 351 I5.67 FEET ALONG THE ABOVE DESCRIBED HANAPEPE MICROWAVE TOWER 
SITE TO A PIPE; 
3. 130° 351 276.08 FEET TO A PIPE; 
4. 162° 32' 47.25 FEET ALONG GRANT 9640 TO KAUAI TELEPHONE COMPANY, LIMITED TO 
A PlPE; 
5. 310° 35' 314.54 FEET TO THE POINT OF BEGINNING. 

PUU KA PELE MICROWAVE STATION SITE: 
. BEGINNING At APIPEATtHEWEST CORNER OF THIS PARCEL OF LAND, THE 

COORDINATES OF SArD POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY 
TRIANGULATION STATION"PUU KA PELE" BEING 390.98 FEET SOUTH AND 141.61 FEET 
WEST, AS SHOWN ON GOVERNMENT SURVEY REGISTERED MAP 2602, THENCE RUNNING 
BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-
1. 245° 50' 70.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 
AND ALONG THE SOUTH END OF EASEMENT C TO A PIPE; 
2. 335° 50' 60.00 FEET ALONG THE SOUTH END OF EASEMENT C AND ALONG PUU KA PELE 
PARK, GOVERNOR'S EXECUTIVE ORDER 69 TO A PIPE; 
3. 65° 50' 70.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 
69,ALONG THE NORTH END OF ACCESS ROAD AND AGAIN ALONG PUU KA PELE PARK, 
GOVERNOR'S EXECUTIVE ORDER 69 TO A PIPE; 
4. 155° 50' 60.00 FEET ALONG PUU KA. PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 TO 
THE POINT OF BEGINNING. 

PUU KA PELE MICROWAVE TOWER SITE: 
BEGINNING AT A PIPE AT THE NORTH CORNER OF THIS PARCEL OF LAND, THE 

TRUE AZIMUTH AND DISTANCE FROM GOVERNMENT SURVEY TR1ANGULATION 
STATION "PUU KA PELE' BETNG305° 25' 43.44 FEET, AS SHOWN ON GOVERNMENT SURVEY 
REGISTERED MAP 2602, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM 
TRUE SOUTH:-
!. 290° 45' 35 .00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 
TOA PIPE; 
2. 20° 45' 35.00 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69 AND 
ALONG THE NORTHERLY END OF EAS&B TO A PIPE; 
3. I00° 45' 35 .00 FEET ALONG THE NORTHERLY ENDS OF EASEMENTS B AND C AND THE 
EASTERLY END OF EASEMENT A TO A PIPE; 
4. 200° 45' 35 .00 FEET ALONG THE EASTERLY END OF EASEMENT A AND PUU KA PELE 
PARK, GOVERNOR'S EXECUTIVE ORDER 69 TO THE POINT OF BEGINNING. 

EASEMENT A: 
BEGINNING AT THE EAST CORNER OF THIS EASEMENT AND ON THE WESTERLY 

BOUNDARY OF THE ABOVE MrCROWAVE TOWER SITE, THE COORDINATES OF SAJD 
POINT OF BEGINNlNG REFERRED TO GOVERNMENT SURVEY TRIANGULATION STATION 
11PUU KA PELE" BEING: 41.70FEET SOUTH AND 29.14 FEET EAST, THENCE RUNNING BY 
AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-
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1. 20° 45' 17.32 FBET ALONG THE ABOVE DESCRJBED PUU KA PELE MICROWAVE TOWER 
SITE TO A PIPE; 
2 . 290° 45 ' 5.00 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER 
SITE; 
3, 19° 45' 12.33 FEET ALONG THE WEST SIDE OF EASEMENT C; 4. 66° 56' 333.23 FEET; 
5. 156° 56' 25.00 FEET; 
6. 246° 56' 350.00 FEBT TO THE POINT OF BEGINNING. 

EASEMENTB: 
BEGINNfNG AT THE NORTH CORNER OF THIS EASEMENT AND ON THE EASTERLY 

BOUNDARY OF THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER SITE, THE 
COORDINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY 
TRJANGULATION STATION "PUU KAPELE" BEING: 53.72 FEET SOUTH AND 62.01 FEET 
EAST, THENCE RUNNfNG BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-
1. 335° 55' 22.4" 90.00 FEET; 
2. 65° 55' 22.4" 25.00 FEET; 
3. 155° 55' 22.4" 71.63 FEET; 
4. 199° 45' 12.92 PEET ALONG THE EAST SIDE OF EASEMENT C; 5. 290° 45t 5.00 FEET ALONG 
THE ABOVE DESCRIBED PUU KA PELE MJCROWAVE TOWER SITE TO A PIPE; 
6. 200° 45' 17.73 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE TOWER 
SITE TO THE POINT OF BEGINNING. 

EASEMENTC: 
BEGINNfNG AT THE SOUTH CORNER OF THIS EASEMENT AND ON THE EASTERLY 

BOUNDARY OF THE ABOVE DESCRIBED PUU KA PBLE MICROWAVE STATION SITE THE 
COORDINATES OF SArD POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY 
TRIANGULATION STATION ''PUU KA.PELE" BEING 391 .19 FEET SOUTH AND 64.80 FEET 
WEST, THENCE RUNNING BY AZIMUTHS MEASURED CLOCKWISE FROM TRUE SOUTH:-
1. 155° 50'31.64 FEET ALONG THE ABOVE DESCRIBED KA PELE MICROWAVE STATION TO 
APIPE; 
2. 65° SO' 4.24 FET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE STATION 
SITE; 
3. I99° 45 ' 323 .42 FEET; 
4. 290° 45' 25.00 I◄'EET ALONG THE ABOVE DESCRlBED PUU KA PELE MICROWAVE TOWER 
SITE; 
5. 19° 45' 342.83 FEET PARTLY ALONG THE NORTHERLY END OF EASEMENT B TO THE 
POINT OF BEGINNING. 

ACCESS ROAD: 
BEGINNING AT A PIPE AT THE NORTHEAST CORNER OF THIS PARCEL OF LAND 

AND ON THE SOUTHERLY BOUNDARY OF THE ABOVE DESCRIBED PUU KA PELE 
M[CROWAVE STATION SITE,THE COORDINATES OP SAID POINT OF BEGINNING 
REFERRED TO GOVERNMENT SURVEY TRIANGULAT[ON STATION 11PUU KA PELE" BEING 
429.34 FEET SOUTH AND 80.56 FEET WEST,AS SHOWN ON GOVERNMENT SURVEY 
REGISTERED MAP 2602, THENCE RUNNfNG BY AZIMUTHS MEASURED CLOCKWISE FROM 
TRUE SOUTH:-
!. ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A CURVE TO THE 
RIGHT WITH A RADIUS OF J30 .00 FEET, THE CHORD AZ[MUTH AND DISTANCE BEING: 
3 5°20' 41 11 I69.68 FEET TO A PIPE; 
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2. 76° OS' S.71 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69; 
THENCE ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A 

CURVE TO THE LEFT WITH A RADIUS OF 10.00 FEET, THE CHORD AZIMUTH AND 
DISTANCE BEING: 
3. 32°18' 30" 13.84 FEET; 
4. 168° 32' S0.04 FEET ON THE EAST SIDE OF KOKEE ROAD; 

THENCE ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, ON A 
CURVE TO THE LEFT WITH A RADIUS OF l0.00 FEET, THE CHORD AZIMUTH AND 
DISTANCE BEING; 
5, 302°18' 30" 14.44 FEET; 
6. 256° 051 3.60 FEET ALONG PUU KA PELE PARK, GOVERNOR'S EXECUTIVE ORDER 69, TOA 
PIPE; 

THENCE ALONG PUU KA PELE PARK. GOVERNOR'S EXECUTIVE ORDER 69, ON A 
CURVE TO THE LEFT WlTH A RADIUS OF 100.00 ·FEET, THE CHORD AZIMUTH AND 
DISTANCE BEING: 
7. 218° 19' 26.5" 122.47 FEET TO A PIPE; 
8. 245° 50' 32.25 FEET ALONG THE ABOVE DESCRIBED PUU KA PELE MICROWAVE 
STATION SITE TO THE POINT OF BEGINNING. 

TAX I.D. NUMBERS: (4)1-4-001-016-0000, (4)1-9-003-030-0000, (4)1-4-001..017-0000 

LEASE AREA #1 
BEGINNING AT THE SOUTHWEST CORNER OF THIS LEA SE AREA, THE 

COORDINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY 
TRIANGULAT(ON STATTON "PUUKAPELE" BEING 445.73 FEET SOUTH AND 117.05 FEET 
WEST WTTH AZIMUTHS RUNNING CLOCKWISE ABOUT TRUE SOUTH: 
1. 155°50'00 11 60.00 FEET ALONG PARCEL 003; 
2. 245°50'00" 70.00 FEET ALONG PARCEL 003 AND EASEMENT C; 
3. 335°50'00" 60.00 FEET ALONG PARCEL 003 AND EASEMENT C; 
4. 65°50'00" 70.00 FEET ALONG PARCEL 003 AND THE ACCESS ROAD EASEMENT TO THE 
POINT OF BEGINNING AND CONTAINING AN AREA OF 4,200 SQ.FT 

TOGETHER THE RIGHT TO USE THOSE CERTAIN EASEMENTS APPURTENANT TO THE PUU 
KA PELE MICRO WAVE STATION SITE AND PUU KA PELE MICROWAVE TOWER SITE, 
KNOWN AS EASEMENT A, EASEMENT B, EASEMENT C AND ACCESS ROAD EASEMENT, 
ALL CONTAINED WITHIN THE PARENT PARCEL AND FURTHER DESCRIBED IN GENERAL 
LEASE NO. S-3795, RECORDED IN DEED BOOK 4852, AT PAGE 547, AS THE SAME MAY BE 
AMENDED FROM TIME TO TIME. 

LEASE AREA #2 
BEGINNING AT THE NORTHWEST CORNER OF THIS LEASE AREA, THE 

COORDINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY 
TRIANGULATION STATION "PUUKAPELE" BEING 25.17 FEET SOUTH AND 35.40 FEET EAST 
WlTH AZIMUTHS RUNNING CLOCKWISE ABOUT TRUE SOUTH: 
l. 290°45'00" 35.00 FEET ALONG PARCEL 003; 
2. 20°45 100" 35.00 FEET ALONG PARCEL 003 AND EASEMENT B; 
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3, 110°45100" 35.00 FEET ALONG PARCEL 003, EASEMENT B, EASEMENT C AND EASEMENT 
A; 
4. 200°4510011 35.00 FEET ALONG PARCEL 003 AND EASEMENT A TO THE POINT OF 
BEGINNING AND CONTAINING AN AREA OF 1,225 SQ.FT 

TOGETHER THE RIGHT TO USE THOSE CERTAlN EASEMENTS APPURTENANT TO THE PUU 
KA PELE MICROWAVE STATfON SITE AND PUU KA PELE MICROWAVE TOWER SITE, 
KNOWN AS EASEMENT A, EASEMENT B, EASEME.NT C AND ACCESS ROAD EASEMENT, 
ALL CONTAINED WITHIN THE PARENT PARCEL AND FURTHER DESCRIBED IN GENERAL 
LEASE NO. S-3795, RECORDED IN DEED BOOK 4852, AT PAGE 547, AS THE SAME MAY BE 
AMENDED FROM TIME TO TIME. 

13 
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STATE OF HAWAJJ 
DEPARTMENT OF LANO ANO NATURAL RESOURCFA', 

POST OFFJCB BOX 6:l I 
HONOLULU, HAWAII 96fi0~ 

December 26, 2013 
PSF No,: 13KD-154 

LD-MS 

Hawaiian Telcom, Inc, 
1177 Bishop Street 
Honolulu, HI 96813 

Dear Hawaiian Telcom, Inc. : 

Authorize a One-Year holdover to Hawaiian Telcom, Inc,, for Telecommunlcation Purposes, 
Hanapepe, Walmea, Kauai, Tax Map Key: (4) 1-9-003 porti6n, and Waimea, Kauai TMK: (4) 1·4-
001 portion. 

We are pleased to inform you that al its meeting of December 13, 2013, under agenda item 0-3, 
the Board of Land and Natural Resources approved your request for a One-Year holdover. 

We will be requesting the assistance of the Department of the Attorney General in preparing the 
lease extension document. Please be informed that the fee for processing these documents Is $52.50. 
We will biU th!s amount to your account, and you should see the charge on your next slatement. 

if you have any questions, please feel free lo contact MIio Splndt al 808•274-3491. Thank you, 

Sincerely, 

~ 
District Land Agent 

Enclosure 
cc: Central Files 



STATE: 01~ HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Lnnd Division 
Honululu, Hawaii ~6811 

D~ccmhcr 13, 201 ·., 

BL1anJ ol' Lind unt.l Nutmal RcsnLin:e., PSF No .. l 3KO l54 
State of Huwuii 
Honnlulu, Hawaii Kauai 

Authorize a One-Year Holdover llr General Lease No. S 3795 lo Huwaiian Telcom, Inc; ., 
forTe!ecomnrnnicution Pmposcs, Hanupepe, Wuimeu, Kmwi , Tax Map Key: (4) 1-9-003 
portion, and Waimea, Kauai TMK: (4) 1-4-00J portion. 

APPLICANTS: 

Hawaiian Telcom, Inc., a Hawaii corporution. 

LEGAL REFERENCE: 

Section 171-40, Huwaii Revised Statutes, as umended. 

LOCATION: 

Portion of Government lands of Hanapepe, Waimea, Kauai, Tax Map Key: (4) 1-9-003 
portion, and Waimeu, Kamii TMK: (4) 1-4-001 portion, as shown on the attached nrnps 
labeled Exhibit A. 

AREA : 

45,377 square feet, more or less . 

ZONING: 

State Land Use District: Conservation 

TRUST LAND STATUS: 

Section 5b Jands of the Hawaii Admission Act 

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO 

APPROVED BY THE BOARD OF 
LAND AND NATURAL RESOURCES 

-'T ITS MEEiJNG HELO ON 

Decerrlber lo, 201,2 ~o. 

0-3 
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BLNR !,.~uam.:c of 011~-Ye:tr Holdover December 13, 2013 
10 Huwaiian T~lcom , !111;. 

CU_RRENT USE STATUS: 

EneumbcrccJ by General Lcuse No. S 3795. Haw,liian Tekom, tnc., for 
Telecommunication Purpose:; . Lease eitpires on November 25, 2013. Lasl rental 
rcnr,cning occurred on November 26, 1988. Rent is currently $2,000.00 peninnum. 

CHARACTER OF _USE: 

Microwuve tower facilitie.'i together with appmlenunt eu.~erncnls. 

I,,EA~E TERM: 

One -year holdover 

COMMENCEMENT. DATE': 

November 26, 2013 

HOLDOVER ANNUAL RENT: . . ) . 

$2,000.00 per annum 

METHOD:O_r=:·PAYMENT: 

Annual puyments, in advance. 

RENT.AL REOPEN1NGS~ 

Not upplicable 

PERFORMANCE BbND: 

Ho !dover from current lease. 

CHAPTER 343 - ENVIRONMENTAL.ASSESSMENT: 

In accordance with the "Division of Land Management's Environmental lmpacl 
Stolement Exemption List", approved by the Environmental Council and dated April 28, 
1986, the subject request is exempt from the preparation of an environmental assessment 
pursuant to Exemption Class No. I that states "OperaLions, repairs, or maintenance of 
existing structures, facilities, equipment, or topographical features, involving negligible 
or no expansion or change of use beyond that previously existing." 

https://2,000.00
https://2,000.00


Deccmbor 13, 2013BLNR ls.~uam:c nr Onc-Yl!,1 r 1-/oldov..:r 
to Hawuiian Tclco111 , !1H.: . 

DCCA V'ERIFICATION: 

H,twniiun Telcom, Inc.: . 
Place of bus incs.~ regis tr:llion confi rmed; YES x. NO 
Registered llu:-:iness nume conl'irmed: YES x NO 
Arplicanl in good smnding cnnrirmcd: YES X NO 

B,EMARl<St 

The pr.Qpelty coverecl by this propo:rnl comprise.~ uppro:dmately 45,377 squure 
feel of !und in }lanupepc und in Puu Ka .P.ele for microw:.ive towers und c4-,;ements. On 
Murch 4, 1960, the Commissioner of Public Lancll-., acting on un urgenl request from 
Huw:.iiiun Telephone Company (HTC), granted u right-of-entry for const111ction of the 
microwuve fucililies .it the Hannpepe and Puu Ka Pele Sites, HTC hud previously been 
usked by the U.S. Navy Lo install a microwave !;y.stem on Kuuai, linking ll site at Kokee 
with Bonham Air base and the Ham1pepe Centrul Office. 

On November J7, 1961(itenrn E-21 und E-21-a), the Board of Land and Natural 
Resources (Bourd) approved sepurnte lease proposals for the two ~ites, However, due to 
the deluy in withdrawing the site at Puu Ka Pele from the Executive Order (GEO 69), the 
mutterwu.s brot1ght buck co the Board ·und approved under Act 32 on April 19, 1963 (item 
F-3). Geoernl Lease No. S-~7·95 wus iss.ue,d on November 26, 1963 for a term of 50 yeurs, 
ending on November 25, 2013. 

HTC has been known by a number of different names over the years and is now 
known us Hawaiian Telcom, Inc . (HTI). 

On August 9, 2013 (item D-17), as amended on October 25, 2013 (item D-9), the 
Bourd approved the assignment of this lease to GTP Structures I, LLC (GTP). However, 
the documentation to complete the assignment wns not consummated and HTI is 
proceeding as the lessee. The one-year holdover will provide time to for HTI, to apply for 
a new lease of the site. 

A~ of Occober 11, 2013 HTI is in compliance with all lease terms and condi lions. 
Rent is paid lip to November 25, 2013. HTJ has posted a $4,000.00 bond. In the past five 
years there have been no Notices of Default issued. 

HT[ has not had a lease, permit, easement or other disposition of State lands 
terminated within the last five years due to non-compliance with such terms and 
conditions. 

The proposed use has continued since 1963 and will continue. Such use has 
resulted in no known significant impacts, whether immediate or cumulative, to the 
natural, environmental and/or cultural resources in the area. As such, staff believes that 

https://4,000.00
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December 13. 20 13RLNR ls.~u.incc of Onc-Yl!ur HClldovcr Pug\! 4 
l<l H.iw,tiiun Tc!t:om, Inc. 

the proposed use woltld involve negligible or no expansion or change ln use ol' the 
suhjcd arei:l heyond that previously cxiii!ing. 

RECO'fvlMENDATJON: That the Board: 

I. Declare thul, aFter considering che potential effects of the pl'opo.sed disposition as 
provided by Chapter 343, HRS, and Chapter 11-200, HAR, this project will 
probably have mininrnl or no !-tig11ilicunt effect on the environmenl and is 
therefore exempt from the preparat ion of un environmenlal ui;sessment. 

2. Authorize the issuance of u one-year hold over lease to Huwaiiun Telcom, Inc., 
covering the !-.Ubject urea under the terms and conditions cited above, which are 
by th is reference incorporated herein and further subject 10 the following; 

A. The standard lcrms and condit ions of lhe most current lease holdover 
document form, us may be amended from time to lime; 

B. Review and approval by the Department of Lhe Attorney General ; and 

C. Such other terms and conditions us may be prescribed by the Chairperson 
to best serve the interests of the State. 

Milo i 
District Land Agent 

APPROVED FOR SUBMITTAL: 

WilliatlA~ ~rperson
.\ 

! 
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STATE OF HAWAII 

qEPAR'l'MENT·op. 'LAND AND NATURAL RESOURCES 
App.Bk. 34:42 
·L.B. F~3 4/19/63 
Ad.Bk. 25:6 
Ex.Qr.No. 69 
~ev. Pmt. B-3.28'9 

'l'BIS INDENTt!RE OF LEASE, made this • 26th d~y of ....__ _...... 

li~~iIIPf~r. , 19...§.L, by and bet\lleen the ·STA~ ~YI' HAWAIIJ""l:!y.. 
:t.ts ·ao~rcl, C!~ Lll;l'ld 2llld ·Natura1 R~soure'eis, h~reinafter called the 

1'LESSO~", and ,mw~_Il~ ffiiEPaoim'.¢~· '-a Ji~w'a-ii .c;~;pot(~io~. 
whose pps~ office address is P;. ·Q·, ~* '.2·,~C)'~· }J911giy;;i,u, , 

:aawa1 j ·,- hereinafter· eall,ed the "L!~BEE 11 
, n~d . . 

Lessee beµig the hiiheat czual!fied bidder for this leaae ~hiph 

was duly advertieed and ~old is.t public aucti"on i ·n conformity 

with tbe laws of the State · of Hawaii: 

i1ITNESSETR: 

TEmT, the Lessor, in consideration oft~ rents to be paid 

and of the ,tems, covenants and conditions .herein contained and 

on the part of the Lessee to be kept, obse~ved and performed, 

doee hereby demille and lease ~to said Lea~ee, an~.LeHee does 

hereby ac~_ept and rent1 :s:onc1p_e:pe Microwa.y,e ·wQ'i;l'fr . ~U:!i'iz ~a,ement 

11 Q 11 ·;i=qt-·:ou,r.:r;hea:~ e<1aerneu'tr '.$anezgeo_t '· '1B'" fot,_ut,t;L-H~:g 0ye.AAaa ,ruise­

ment; P:ou . xa PeJ-e·.J:S1-c-rowi\,re $tat;oo :§i;t[!;>·i fl,lu; h ·- i'de H,t~r~ve 

1mower 6~ te• J;aeeilJetit'B •1a.:• e.nd 1!B', tor ;Q¥Orl\!;AA e~w:mg~nt_c .ljasement 

II C:!' f.o:i: .l:aac.'I ftiVfMJim:t i',b,d. ~lil~illM1:i for.:acce'~B ,:road..front .Kokee· ·s~a-
. , ... .I . . tidn .Site., 

hereir:lafte~ more patticula~ly described 1n Schedules nan and 
"B", attaohed het-eto and made parte hereof. 

'l'O HAW ANI> TO BOLD the de~sed pren,Ules unto the LeHea for 

.the term of fi:j;ty t·~Ql ,years camie.ncin.g on the 26th ~ay 

of..,...,___N;..,a~:st""<>.,._m..,ib'lie...r_______.....,___., l9il-,, ~nd ending on and 1:nc:1.udin:; 

the 25tb day of -----~N~oy,....e,np....,e¥r____, 20Q___,, uhleae 

https://Ex.Qr.No


soon~r terminated as he:reinafter provided,. the 1;e1uu:~r reaervin~ 

itl1d tM Lessee yielding and paying to the Leesor ot the Office 

of the Pepartment of Lan~ and Natural Resourc~a, Honolulu, Oahu, 

State of Hawaii, in equal annual installments in advance, but 

not rnoice than one. year in adv~nce on the .~6~ _da2;,o! .Nov:ember 
of each and every year of said tem, provided that the f1~st 

1nstal~~t s~all be pro~ated to the next ~~~tal due dat~ and_ 
. ' 

paid upon the exe0u~i011 hereq!, an :ani'.iual .~~pt ,or and.during 

said term as fol;_ows c 

A. For the first ___,...2~-~-- years the s~ .of .ol¢. .9 _PP'. 

-SEVENTY-- m· FbAlOQ DOLLARS ($Tt2.,.oo )1 

per a..·•mum, which sum shall have been establiabed by bid -~t pub-­

lie auction. 

B. Por the remaining -~2...5..___ years from -Nt,'yenjb~;r 25 1 . 

19a,a_, to and il).Cl~.ing ,...._..,.;ij'..o...,·y..,.:e...µ,...b....:e...:c-.2..s____, 20U-, the rent 

ehal1 be in an amo12nt d"'te~ned ~y a quali.fied apprais&r appointed 

by the Lessor as ~ill be eq~al to the preva~;ing_rate of return 

of aim11ar leaaeholda determined by the then market value ~f such 

land and gQvernrnent-owned improvements fo~ the specific uae set 

forth herein; rwovi&d., however, that the new rental •ha,11 in nc, 

event be lower tban the figuxe est"1>lished to~ the inrftedi~tely 

preceding period.. in the event the Lessor and Lessee fail to 

agree to the appraisal of the fair tria~ket renta~, the Leueee may 

aPP,oint itl own appraiser who toget:he~ with ~he Leaaor•s ap­

praise~ 1hal1 promptly appoint a third ~ppraiaer and the ap- ' 

praised fai~ market rental shalt be de~ermiped by arbitration 

and as provided by Cbapte~ 188 1 Re~ised Law• of Hawaii 19,s~ or as 

aJt1ende~. The L~•ne •hall bear the cost. ot ~~ appr•isar ap-o 

pointed by it and the cost oft~ third appraiser shall be borne 

•~~1ly by the Lessor and. ~easee. 

REBER.VING UNro. -THE LESSOR TH:: FOLL~mrw: 

1 •. Miner,~s. All minerals, as hereinafter defined, in, on 
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or u~er the demised premises and the right, <,n i .ts own behalf or. 

through per&one authorized by it,· to prospect for, mine and re• 

move such minerals and to occupy and use so n,ueh cf the eurface 

of tli.e ground as ~ay be required for ail purposes reasonably 

·ex~endi,ng to the mining and removal of euch minerals by any mell?lS 

'Whatsoever, includ:tng str~p xuining,_ conditioned upon the payment, 

pr:10:r.,• to any exel:'cise o~ !luoh rights,. of jue.t; coinpensatic,m for 

d,ee~ruction o~ or damage or jnjury, caused or to b~ caus~d·. by 

t~e exe~ciee of such right t9 occupy and use ·sa;a l~d to per­

manent improvements p1acea upon 8aid· premise~ by the Lesseer 

pr6"ided, h¢we'Ver-, that if in the proces~ of eonduct:tng. .such• ·. . . .. ' 

activity the Lessee shall pem~ntir b~ denied the full use of 

the !Surface 01: any portion of sai_d iands or 1.t · the Lessor shall. 

by xeason of it& act~vity destroy the value of any part or por• 

tion 0£ !laid l~nds 'for the 8pec~fic use herein ee~ £orth,. tl:le 

r~nt here:f.n'l:lelow r.eserved shal_J..be reduced as though aa~d por:­

tio~ or pa~t had been witl:ldrawn by the Lessor. 
1"Minerals" as used herein Bhall mean any or all oil, gasf •· • 

coal, phosphate, sodi'l;Jlll, sulfur, iron, titanium, gold, silve~, 

b~uxite, bauxitic clay, dia!!pore, boelunite, later1te·, 91.bbsite, 

alµm1na, all ores of al~iolil'D and, without li.initation the~eon, 

all other mineral subst~ces and ore deposits, whether solid, 

gaseous or liquid, 1n,,on or under the land; provided, that 

11mineral& 11 shall not inc;Lude any of the foregoing substances 

and d~poaits when used t,n road or building cona~ction 1n fttr­

therance. of t~e Lessee's permitted activities on the demised 

premises and not for •al~ to others. 

2. Wat:el.'ei. All surfaca ~d ground 'Water• appurtenant to 

the demi~ed land. The right t~ enter, remover capture, divert 

Ol:' impound water ehall be exercised by the Leaaor upon payment 

c;,f j~st cornpenaat:f:C?n to the Lessee for improvements taken aes a 

condition pr~cedent · to the exercise by the Les10r of such right•. 



----~.---·...___________,_____...______......._.,......,_._;..;.;._.:-,._ 

3. RI$7ht to u~e. The right to cross and use for all pur.. 

poses ea.id easement areas_, subjeet to the eaeernenta herein 

granted, and to grant .to others rights or pxivileges affec·ting... 
t~e -whole or any portio11; of ·s~id easement areas; pr~ided, 1!9:!-' 

~. that the right her'ei~ reser.ved shall"not be' exercised by 

the Lessor or by any gra.n,tee; licensee or pe.rmitt~ of the •'Lee ■ or 

in •uoh a ~nner as to interfere unreasonably with the Lessee 

in the.use of said easeme~ts. 

4. :t-n~peotA:i:.on py Lessor. The right to itself and its agents 

and representatives . and. to the agents and representatives of th~ 

County ill which said land is situated to enter at any tune the de-· . . 
mised premises for the purposes of examining the wor~ curied o~· 

by ~e Lessee or to crose any portion of· said land -tor the ·pur­

poee of performing any public or official duties: provided, 

however, ~he exe2,cise of such .rights shall not interf8t'e unrea­

sonably with the Lessee or its use of the premises. 

5. :rnspgation _by proBPftctive b:tgders. The right to author­

ize any person or persona to enter upon and 1nspect the demised 

pre~i~es at any time following a published notice for the ;eeale 

of the same for purposes of informing and apprising themselves 

of the condition of said lands preparatory to bid~ing at public 

auction for any new lease thereof; provided, howa-ver. any ,uch 

entry. and .inspect;on shall be conducted ~uring reasonable hours 

after first· contacting the Leseee, a.od shall# -if the Lessee so 

recr-1iree, be made in the company of the Lessee or its desigrtated 

agen.ts; provicieii, fw;:ther, that no such authorization shall be 

given prior to o~e year before expiration or earlier termination 

0£ this lease. 

ANO LBSSOR hereby covenants with Lessee that, upon payment 

of the rent as aforesaid, and observance and ~rformane:e of all 

the ternis, covenants and conditions, the Lessee shall paaceisl:lly 
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hold and enfoy the premises for tbe term demised ~ithout hin~rance 

or interruption by the Lessor or anyone lawfully or equitably 

claim!ng· b~, through or un~er said Le~sor except as herein•ex­

presely provide~• 

.THB,LESSEE; IN CONSIDERATION OP. J.HE: PREM:]:S$S,. ~OVE~TS 

WI.'l'H Le$SOR AS ll'OI,L~7S: 

·l. Pavment .of ant. trhe.t the Lessee shal-1 pa:y eaid :rent 

to the Lessor at the place specified abovef -~rat such dther 

place as ~'he Lessor may f:rom tilne to tiltll! ·designate, in legal 

t~nder of the United States of An:,erica without deduction and 

without notice or demand. 

2. Truces, ·assesa~~ij:s, gt9. Tli,at the Lessee shall during 

the te~ of this lease pay-when due all taxes and assessments ot 

every de!'lc;:ripti:o~·, which may be charged or assessed on the de­

mised premises, or on any improvemen-ta thereon, except; that real 

property taxes shall be pror~ted as of the dates of conirne9cement . . ' 

and e:x:p.iration respectively ~f said termi ru;ovtaed, ~ve:r::; t,hat 

with respeot to any assessment made under any betterment.or im­

J?rov.ement law which may be payable __in installments, Lessee ~h,al·l 

be required to pay only oueh installments together w~t~ inte~est 

as shall become due and payable during said term. 

:3. OtiU.ty servic~s. That the Lessee shall pay when <;Jue 

all c~arges,. duties and rates of every description to whlch said 

demised premises, or any part thereof, or any improvement thereon,. 

which the Lesso~ or Lessee in· respect th~reof, may,· during said 

.term beoome liable for water, sewer, gas, refuse collection or 

any other utilities or services ~hether aeiseseed to or payal)le 

by the Lessor or Lessee. 

4, Covens,nt:. again.et -discrimination. That the Lessei:i cove... 

nants that the ~se and enjoYJ11ent of the premises shall not be in 

support of any policy which discrinu.nates against anyone base~ 

upon race 1 creed or color. 

-s-
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5. Sanitation-,. etc. That the Lesse·a shill keep the d8ffi!Md 

pre.m:igee and unpro~ements in a clean, ~anitary and .~rderly con• 

dition, and sha~l observe, perform and ~omply with all laws, or-,. 
dinancee, rules and regulations of,the Federal, State, Municipal 

or county governments :r:espect;ng or affecti~g th~ ,. land and im­

proveme.1:1.ts. 

6. ·waste. 'nlat the Lessee sqall not make, permit or su_fter, 

any wast:e_, . strip, spoil, nuisa_nce or unlaw£i;l, irnprop,er or .~ffen­

sive use of the demised premises. 

7. Reajref t9, imgro~t~. That the Lessee shall, at its 

own expense, keep and maintain all buildings and improvements of 

every nature whatsoever now or he~eafter er~cteq, constructed. or 

i _nstalled on the demised premises in good order, con~.1~ion .and 

repair, reasonable wear and tear ~xcepted. 

a. ~- That the ~ssee shall keep a~d maintain tM de• 

mised premises free and clear of all mechanics• ~d materi~l.raen'• 

liens: that in the event any such lien is filed against the de~ 

mised premises, including any improvements on the demi!ed landa, 

lt shall indemnify and save harmless the Leasor f~Ol!\ all lose, 

cost, interest and expense with respect thereto and that in case 

of the construction ot any J.rnproveroents en said premises, other 

than such construction undertaken by Lessee ~ith its own em~ 

ployees, it shall, prior t ,o the ~ornraencement of oonstruetion, 

un1ess such r~quirement shall be waived in wr~ting by the Le~sor, 

deposit with tbe Lessor a certificate or other evidence eat1•­

factory to the Less?r that the contractor constructing such 

improvement~ has seeured and delivered to the Lessee~ bond with 

a ew:ety or sureties, approved by the ~&$Sor, guaranteeing the 

construction of said iinpl'ovement!iJ ~ree nnd clear of al.,l mechanic•' 

and materialmenis liens. 

9. Character of use. 'l'lu~t the Lessee shall use the de­

mised premises for the •pecifio use of Microwave tr.an11mission 
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1.--------------- ..__________..._.____,___...._._....,~-~.....------....:.:--...:.:~---..a..:.-
i 

i
I 

i 
facilities and appur-tenant easements as fo~lows: 

Hanapepe Microwave Tower Site 

Easement A tor overhead easement (?O feet high) 

Easement B for utility and overh8ad easement (20 feet high) 

Puu Ka Pele Microwave Station Site 

Puu Ka Pe~e Microwave Tower Site 

Easements A and B for overhead easement (20 feet high) 

Easement C for road easem8nt and overhead easement (20 feet 
high) 

Basement for access road from Kokee ~o ~tation,Site 

10. ':tiiir:>x'ovemeiits . '!'hat the Lessee shall with.1,.n a period of 

~~~~~n~.e~~"wl-~(~~Q·o~J-·__days from the commencement of the lease complete 

the construction on the demised premises of microwave and a1lied 

facilities at a total co·st of not less than FORTY THOUSAND AND 

N0/100 DOLLARS ($40,000,00), unless the Lessor extends the time 

of completion. Provided. b'Owev.er, that the Lessor may, if the 

Lessee defaults with respect to the construction of such improve-

ments and, after proper notice, fails to remedy or cure such de­

fault, declare a forfeiture of all the right, title and interest 

of the Lessee in and to the demised premises. 

That the Lessee shall use due care for public safety ;n the 

cons~ruction, maintenance, repair and operation of the facilities 

within the areas demised hereunder, 

ll. Bond, .irqp:tovement. 'l'hat the Lease~ .9hall, within a 

period of ninety (90) days from the colllJllencement of the lease, 

furnish the Lessor with a good and aufficien.t bond satisfacto~ 

to the Lessor in an amount of TEN. ~OU:SA?:m AND NO/100. 

DOLLARS ($.. 10•.0·00.,oo ) to guarantee performance of the facilities 

and improvement requirements of this lease1 provided, ·noweyer·, 

that the Lessor shall release the bond here required whenever 

the Lessee shall present to the Lessor satisfactory evidence 

that the facil~ties and other improvement re~uirements have been 

met. 

12. Liability of Lessee. That, except as otherwise provided, 

t;n.e Lessee shall, at all times with respect to the premi-ses, use 

-7-
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due care for pulllic safety and agrees that it will indemnify and 

hold the Lessor harmless from any claims or demand by any person 

or persons for dam~gee, including claims for property d~mage, 

personal injury or wrongful death, arising out 0£ any accident 

on or about the demised premises, including siaewa~ks and roadway~ , 

if any, adjacent thereto, occasioned by ~ny condition created or 

suffered on the premieee, or by any fire thereon, or growing out 

of, or caused by any failure on the part of the Lessee to main­

tain the premises in accordance with the terms and conditions of 

this lease. Proyia~d, ,ho\iiev.er, that as to the areas demised for 

easements, such indemni_fication shall extend to claims or demand.a 

for prop~rty damage, personal injury or death cauBed by the negli­

gent or Wilful acts of the Lessee, its officers, employees, agent~ 

contractors, permittees and licensees only. 

13. Bond, compliance. That the Lessee shall, within ninety 

(90) days from the commencement of the lease, £ile with the Les­

sor, and thereafter keep in full force and effect during the 

period of this lease, a good and sufficient bond, conditionea 

upon the full and faithful observ~nce :and performance by said 

Lessee of all of the terms, covenants and conditions of this 

lease, in an amount equal to the next even thousand dollars above 

the sum of two yeaxs.' r~ntal on the demised premises. 

Such bond ~hall be supported by the ob~igation of a corporate 

surety organized for the.purpose of being a· surety and qualified 

to do business as such in the State of Hawaii, or by not lees 

than two personal sureties, corporate or in~ividual, for which 

justifications shall be filed as provided in s·ection 7-21, mi­

vised Laws of Hawaii 1955·: pro't7ided, however, the Lessee may 

furnish a bond in like amount, conditioned as cforesaid, executed 

by it alone as obligor, if, in lieu of any surety or sureties, 

it shall also furnish ana at all times thereafter keep and main­

tain on deposit with the Lessor security in certified checks, 

certificates of deposit (payable on demand ot afte~ such period 

as the Lessor may stipulate), bonds, stocks or other negotiable 

\ 
•\. 
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$ec~iilee p~operly endorsed, or execute and deliver to said 

Lesaor·a deed or deed9 of t~ust of real property,. all of such 

character as shall be satisfacto~y to· eaid Leasor and valued 

in the agg.regate at not ;ieee than the principal amount of said 

bond. ~tis agreed that the value at which any eecurities may 

be•;acoepted and at any tilne thereafter held by the Lessor under 

the foregoing proviso &ha.ll be det$rm,ined by the "Less·or, and· that 

the Lessee may, with the approval of the L~ssor', exchange other 

seeurities. or money fo~ any of tbe·depos~ted securities if in 

the judgnient of the Lessor the substitute·seeur~ties or.m~ey 

shall be at• least. equal in value to those wii:hdrawn.- It is 

f1.1rther a.greed that substituti~n of sureties or tbe substitution 

of~ deposit: of -security for the ~bligation of a s~ety or 

sureties may, be made by the Lessee~ but only upon the written 

consent of the Lessor and that until such consent be granted, 

which shall ~e discretionary with the Lessor, no ~urety sh~ll 

be released or relieved from obligation hereunde~. 

14. FiAA i~su~anoe. That the Lessee shall, at its own ex­

pense, keep all buildings naw or hereafter erect.ad on the demised 

p:x;eroisea insured throughcqt the tem against loss or damag.e by 

fire and the hazards cove,:x;ed by broad form insu~ance coverage in 

the joint naIUes of the Lessor, Lessee and Mor~~agee1 if any, as 

their inter~st may appea,iz1 at its full replacement valu~: ios8, 

if ahy, to be·. adjusted with the Lessee acting in conj unction. with 

the 'Lessor and Mortgage-a, if ;my, and payable to. the Lesaee, L.essoi:­

and Mortgagee-, if arty, as their .tnte·rest rnay aP!'ea.r. in the event 

of loss. or dtm!age the Lessee shal·l, from the pr-oceeda of· such in­

•urance: 

(a} With the Lessor's and Mortgagee's approval-~ 

rebuild or replace and repai~ said build~ngs 

according to the· orig~a1· ·plans therefor, with 

due allowance for normal wear and'• tear; or. 
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(b) With the Lessor's and Mortgagee's approval 

rebuild or :replace and repair th~ same a'ccord­

ing to mo~ified plans, or 

(c) With ·the Lessor•a and Mortgagee's approval, · 

use ·said proceeds for the construction of new 

· buildings or the amendment of' buildings not 

damaged as atoresaid7 or 

{d) Re~ue·st of the. Lessor and Mortgagee a divil!lion 

of said proceeds, in which event~· l!lub'jecii; to 

the Lessor's and Mor'tgagee 1 s approval, the 

Lessee shall pay off the 'balanc~ owing on any 

mortgage and the·Lessee shall t~en receive 

thftt proportion of said proceeds which the 

unexpired term· of this lease at the time of 

said' loss or ·d~age: ))earJi:• to the whole of 

said term, and the Lessor shall retaip the 

balance of said proceeds. 

With respect to proo~ of the Lessee's complianc~ ~1th the 

pro~isiona of this paragraph the Lessee shall furnish the Lessor 

and Mortgagee, if any, with a oertificate showing such insurance 

to be initially in force and shall fuxnish a like certificate 

upon each ~enewal of ~uch insurance, each such certificate to 

contain or be accompanied by an undertaking of the insurer to 

notify the Lessor and Mortgagee, if .any, of any intention to 

cancel any such in~urance prior to actual cancellation. The 

9rat"1tit1g_of ,the ·approval as aforesaid shall not be arbitrarily 

or 1.u·ur~ae0nabLy w1thheld. 

15. Surrender. That th~ Le~see shall and will, except as 

herein provided', at the expiration or sooner termination of this 

lease, peaceabiy ane quietly surrender and delive~: posae•sion of 

the demised p:remisee to the Lea.sor, together with d 1 buildings 
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1,11.s . ·••..~lf!E o·it•a-.·1~ -~,:uitaw_e!i•~.' ~-•• ~_, ~-•~, no~ on or hereaft~t
·P. 

erected ot placed upon the -same, it'!,· good ·:~rder and · c.orid:i.t.ion, 

reasonable wear and te'ar exceptep:•. 

IT IS MUTUALLY A~REED BY .LESSOR AND LESSEE AS FOLLOWS: 

l. · ;1\ssiffi:lill'enta, e.tc.. Th<:1,t the Les$ee shall ·'not sublet, 

transfer or a~sign any right, privileg~ or author~ty herein giv~n 

or in any manner sublet, ·transfer or assign this lease fq; tbe 

whoie or any part of the term hereof; prqvided, that ~ith the 

prinr written consent of the Lessor, the assignment and transfer 

of a lease or unit thereof may be made where eKtreme economic 

hardship is demonstrated to. the satisfaction of tho r.e·asor. 

2, -Mortgage~. That the Lessee may mortgage this ·1ease or 

any part thereof-"lith the prior written consent of the Lessor. 

If the mortgage or security interest is to a ·recognized ,:)..ending 

institution in either the State of Hawaii cir-elsewhere in ·the 

United Statee, such consent may extend to fori:icl:osure ·and sale 

at such foreclosure to any purchaser, inc1-uding the mortgagee, 

without regard to whether or nq~ the purchaser is qualified to 

lease, or hol~ the land or any interest therein, -The interest 

of the mortgagee or holder shall be freely assignable, The 

terin "holder" includes an insurer or guarantor of the obligation· 

or condition of such mortgage, includi~ the Federal Hl?USing 

Administration, the Small. Business Adm:1,nie:t:ration, Farmers Hom~ 

Administration, or any other Federal: Agenc;:y _oi th~ir_ r_espective 

successors and assigns or any. lending institution authori:ied. to 

do bus·iness· 'in th~ State of Hawaii or else~here in, the 1-!niteq 

States; provide~, that the consent tp mortgage to a non-g9vern­

mental holder shall. not ,confer _any ~,1".ea·ter rights or powers in 

the holder than those which would be required by any of the 

aforenientipned federal ag~ncies. 

3. Condemnation. Thrlt, if, at any time, r;l.uring the term 

of this lease, the demised premises or any part thereof shall be 
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taken o~ conaemned for pw:ilic purposes use by the st~~-e nr any 

County or City and County or any other governmental agency or 

subaivision, the rental shall be reduced proportionately.. The 

Lessee ~hall pa en~itled to receive from the condemning authority 

tf!i,s: ·~.-)~.. !i'lal: iali cic:.•._:DW~=~-~ -~: ( >hi cl't ~ - ~ s ·-ra.tat ~.W.1:l;tlUl,· 
~.p ' . .. . 

' 4::lll· ~A•~t -~ the proportionat~ va1ue of the Lessee 1 s per-.. 

manent improvements so taken in the _proportion t:hat it beazos to 

the unexpired term of the leaser provided, that the Lessee may, 

in the alternative, remove and relocate its improvements to ~he 

rema:1.naer of the lands occupied by it. The foregoing rights of 

the Lessee shall not be exolusive of ~y other to which it may 

be entitled by law. Whe~e the _Fortion so taken renders the re­

ma~.nder unsuitah~e for the uses for which the land was demised, 

the Lessee shall have the option to su:t:r:ender its lease and be 

discharged from a~y -fu:r:ther liability therefor, provided, that 

it may remove its permanent improvements within such reasonal:)le 

period as may be allowed by the Lessor. 

4. Breach, That if the Lessee shall fail to yiel~ or:pay 

said rent or any part thereof . at the times and in the manner afore­

•Baid or shall fail to.observe o~ perform any of tJ?.e covenants, 

terms and conditions herein contaihed and on its par.t to be ob-

- served or performed, and any such failure shall continue for a 

p~riod 9f ninety ' (90) days or additional period-permitted by the 

Lessor for good cause after written .notificatiof1. ther.eof by 

personal se:i:-vice·, registered or certified mail by the Lessox- ·to 

the Lessee and ~o all holders of record of security interest to 

~is lease, or if tbe r,esaee shall become bankrupt, or shall aban• 

don t_he demised premises." or if ·this leasehold shall be· ,taken on 

execution, then in any such oase, the Lesaor· roay after having 

complied with the provisions as aforesaid, at·once re-enter 

upon the demised premises or \1pon any .part thereof in the name 

of the :-Whole, and# upon br without such entry, a't its opt:l'on 
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terminate this lease without lega:l prQcess ~d w~"j:.hout ~~eJuc:lice 

to ~n~ other remedy or,acti~n for ar~ears of rent.or ~o~ apy pr~­

ceding or other breach of contract, and in case of· such .terl!lina~ 

tion _all buil~ing? and improvements .on the demised ~ands· shall 

1:;,e and. retna:f,.n :the prot;,ertY of Les~orl 

The term ''holder of a secu:rity ir,iterest" as used here.in 

shall refer to a person who is the owner or possessor qf a s.~cu-. . . 
rity interest in the land demised and who has filed with ~e D~-· 

19H,.i: partment of Land and Natural ~eso~cee and with the' A~~~ .of 
N.p: 

Conveyances of the State qf Hawaii, a copy of the doc~nt·cre~ 

ating su~h interest! 

~. •Pr.ob!ction-. of Mor~a.gee. In the 1event the Les~pr 

s.eeks to forfeit the in'terest_created by thif! le~se_, -ea~h ·~e--:· 

cor@cl holder of a security interest mayl at its option:• cure 

pr remedy, the oreach or .default within n;l.nety · (90) days from 

the d~te 0£ receipt of the notice hereinaboye se~ forth, o~ 

within such additional pe:i:-ipd as the Lessor may allow foF go·od 

cause, apd add the coet thereof to the mortgage debt and. the 

i1en of the mortgage. Upon fai~ure of the holder; •f~qrn any 

moneys at ~ts disposal, including the special Land ;md DeveloP"<;­

roent Fund, to exercise its option, the Lessor may: (a) par to t~G 

holder the ~ount of the mortgage !Jebt, together with interest 

and penalties, and· secure an assignment of said debt and mort7 

gage from ~aid holder, or if ownership of such interest or estat~· 

shall have vested in such hold.er by way of foreclosure, or a~tion 

iri lieu thereof, . the Lessor shall be entitled to th~ conveyance 

~~ said interest _.or estate upon payment to said holder of ~e 

arn?unt of the ~ortgage dept, including inte~est and penalties, and 

all reasonable expenses incurred by th~ hol¢ler in connt,?ction with. 

such foreolosw::e arid preservation of its securify ~n~erest, less 

appropriate credits, inc:ludin~ income received from ~,aid in~erest 
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·or estate subsequent to such forecl~sure: or {b) terminate the 

outsta~ding interest or ·estate ·subject to 'the lien of such moJtl, 
. ' t' 

gage., . Without prejud!ltice' to ~my other right or remedy fo; arreat-s 

of rent or for any pt-eceding ·or· other hre·ach or· default and · there­

upon use its best efforts to red1spose of· t he· lart~e£fected thereby 

to a qualified and respon'sible person who will assume the obUiga• 

Uon of the mortg-age and the debt thereby sactiredr pro~iciea, ~hat 

a reasonabl~ delay.·by th~-'Lessor' in instituting or' pros~cutirlg 

any rig_ht or remed.r it may have hereunder · shall ·not·.operate .as a 

waiver of such .right or to deprive it of such remedy wh~n it may 

still hope otl).erwise to resolve the problems cieated by the 'breach 

or default. 'l'he proceeds of any redis'position aff1kted hereunder 

shall be applied, first 1 to reimburse •tne Lessor for costs i!llld• 

.~xpenses in connection with such redisposition, second, 't~ dis­

~harge in full any unpaid purchase price or other indebteqness 

owing the State in connection with s~ch interest or estate termi-
• . 

nated as aforeeaid,and the balance, i~ any; shall be paid to the 

~e~ of such interest or estate, 

6. ~rmitllltj.on. or abandonment. That the sites and ;:tppur­

t~Aant easements herein granted shall revert to the Lesso~ upon 

termination of this lease, or abandonment of the specific pur­

pose fox- which it was granted for a continuous period of one (_l) 

7.,. t-cceptanc&- of rent not a rwai.-ver. 'l'hat the accep:tance 

of rent,1 tii' the Lesso~- shall not be deemed a waiver of any breach 

by tbe Lessee of any tem, covenant or condition of this lease 

nor of. the Lesiior ~s r •ight to declare and enforce a forfeitu1:e 

for.any such breach, and the failure of the Lessor to insist 

\IPOll s~rict performance of any such term, covenant or condition, 

or to exercise any option herein conferred, in any one or more 

i~at~~oes, sna+~ not be construed as a waiver ·or relinquishment 

of a~y such ~ei;m, c·ovenant; condition or. ~pti~n-, 
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IN WITDTESS WllliREOF, : the STATBJ OF HAWAII1 the Le!fSOr herein I 

by ita Boa.rd of Land and Natural Resources, has caueed the seal 

of the Department of Land and Natural Resources to ~e hereunto 

c;.iiixed ·apd these presents to be duly e,cecuted this ~ day 
~ - , <! ','i·:. • 

Of. , . ~➔ft-;~• • .I 19~~1 ~nQ ~:.~-?•we»~~ " :· 
·coMP:?WY: .. · , the Lessee heteib, -1la"' aau:sed. ·these pr.eµ:ents to 

~~ ~xeeut~~ ~i~_ .t?":d- day of . ,· ~ , 196~, l:ioth ·euec-
\ • .... ♦ • 

t~ve 
• • '• ·, , ;,• ... ' • • 

as ·cf 1f~~ -day iµid year her~:n~p.v.,,set forth. 

·• By;: 

1 
. . :£·':_ . ~U.i:~ei : 

. .. ·... 
.. . ' . 

And By~ ....... · •.. :· .. ' -~ 
,. . . · 1· .,: '., · M""mbe'" • '.'' • · ·, . · . 

• , ...\·,. : '?' ., ·"':' •" r ••• .~

~9~rd qf Lan~ ~ng
:;-N~-tural Reso1,1~ce·s , 
.,,•. ' . LESSOR 

.• :1.: 

JIAWAIIAN TELE.P~ONE GOMPANY 

... •, 

l , • 

•J. 

. •·· 
. •:,•· .... I . . -~ . 

AndBY=., .~ 
. ·.tt~-•~~T $ECl!TAlY ' .• 

Lf!;SSE.f.l 

APPROVED AS TO FC.RM: 

•,:, 

,.,, ,,, . 
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STATE O,F aAWAII ) 
· • BSf -'CI'I'Y AND COW'l"i OF HONOLULU ) 

on tbis dR~ a.ay o~ ~ -,. ,. .· .· . ~ 19~: :b~forE! 

me appeared L .W. .@4!&. -~ - ....,l .~- -~ 
to me perJonally known, who, being by me 

that they are the Jlb.~~•~-~a~•~>~·:!!.~~:;.....!::1!-:1!-...f:::~~~~~~~~ 

and that f;he seal affixed to the foregoing instrument is the 
. . .. 

co~porate seal· of said corporation and that said instrument 

was signed and .~ealed in behalf ,o~ sat~ corpqration by authoJfty 

of ita Board of Pirectors, and . the ~a~~ /to~~ 
-;.;,__tktd...,;;;;=.....:.J.::::;.. ~--i:::· · -=• ;.;.. '. acknowledged said .t.nst;wren~ to:..·-~~... :· ::::~ · ·· ____ 

be the fre·e act and deed of said cor.pm:ation... 

Notary PilbU · 
Circuit, Sta e 

.t Jt:u;1ici~ 
of ~at~ ;·· · 

My -~ornmission -exp1~~~: 1&1/~~ 
bys 
'Ch;eq'ked _by;A-,_ 

-l6-



---..,...,-.--,.--------~~~--------------------

H4napep~ Microwave T"0"1"Jer site and 
.L:i;nking E"aa·ements A and B 

Hanapepe, Waimea (K-ona} , Kauai, Hawaii 
. j 

Being portion·s 0£ the Government (Ctown} ~a .of l:ianapepe 

Hanapepe Mi~rowav.e T"ower -S1te: 

Be9innj,ng at a pipe at tjle .north qo~ne'r of thi·a parc:-el 

-of l,i.nd and on the west boundary bf Eleel·e· .school :i;,ott Governor 1·s 

Exec:utive order 341, the coordinates o~ ~aid point ,of beginn~ng 

raferred to Gove:rnment; Survey Ti:;iangul~ticin St~tion '' POOL0)1 b.eing 

6479. 21 feet North. and 6647 .8.9 feet East✓ as e.hown ·on <rovern1(\ent 

Bur:vey Registere·d Map 2'615, thence running by azimut,hs meaeur·ed 

ci-ackwiae from T~ue Sopth:-

l. 347 ° 03 1 ..25 ,01 feet along Eleele S:chool Lot, (;ov­
ernor ' :s Executive Order 341 to 
a pipe; 

2. 75 :r> 35 I 24. 36 feet a·lgng Government Land to a piper 

3 • 165 o 35 I 25 . 00 f ·eet alon_g (;oy-e.rnm.ent La.nd ~nd along 
the east. ·end o-f 'Easement l3 to 
a pipe; 

4, 255 ° 35 I 25.DO fe~t along the south end of :E;asemente· 
B a~d A to "\:,he pbint 6f b~gin­
ning and containing a..n ~A OF 
617 $QUARE FEET. 

EASEMENT A. 

B'eginning at a pipe at the southeast qorner o'f this 

Ea's-em.ent1 being al'so the initial poi.nt bf the ab:ov:e describe~ 

Hanapepl:! Microwave Tower S:;!. te, the coordina;l;es of said 'P¢-:!,nt 

of beginning referred to Gove:rnment Survey T~ianguJ.ati~n Sta­

tion 11.PUOLO'' being '6479. 21 feet No:rth and 6647 .89 fe~t E·ast, 

thence runn;Lng by azimuths measured clo'Ckwise from True :S(ruth:-



' ) 

l. 75° 35' 5.45 feei; along, -tsne ~bove de'Bcr:l,.bed 
lr?U1apepe Micn:owave Tower 

~ .Si.te to a .p-pe-7 

2. 130 ° 35' ,45 .8.2 feet iil(?ng t;ne.northeast sid~ of 
Ea:s:e~n.t ~; 

3., 155~ 5.6 I 46 .0 "· 29.7 ,68" feet, 

4. -245"~ 56 1 4,6 •. Q 11 25~00 ·feeti 

5·. 33~ 0 55i -46 ,0 11 340 .oo feet to the point of beginning and 
conta.1.ning an AAEA. .OF 8,073 
SQU.!ffiE FEET, 

EASEMENT B. 

B~ginhj,ng at the e.ast c-orner of this E.asemj:!nt1 and on 

the f:1.0rth boundary of the above described Hanapepe· Microwave 

Tower. Si.t.a, th-e coori;Unates o-f sa.i;d ·po·:t,.nt o.f begi~;lng referred 

to Governnrenl l;lury.~y Triangulqt:ion $t~tion "PUOLP" ~eing 6477°.85 

feet No~th ~nd 6642,61 feet ·naat, thence ~unn~ng by azi~u~hs 

m:eas~red clockwis-e from True S'outh.:-

1. 75 o. 3S 1 19. 55 feet along the above .descn:-:1,bed 
H~a11epe Mfcrowave -Tower 
Sit:e :t¢ .a Pi"Pe? 

2.. 345"' 35' 15. 67 feet al-ong -!;:he al;>ov.e described 
Hcinapepe Mj_-cro~ve Tower 
S:;!,te to a pipa: 

3 .• 13011- 35' 276.08 f~et to a pipe1 

4. 162~ 3·2 1 47 .25 feet along Grant 9640 to Kaua'i 
T'el-ephone :compa,ny, ;Limited 
to a pipe, 

5. 310 • 35 I 314.54 feet to· 1;:he po~nt of begi.nning 
and contain~ng ~n ~ Of 
7,23~ $0~ FE:ET. 

Pu.u Ka Pele Mi:erow.,.ve Station and Tower Sit·es 
Linking Easements A, B and .C 

and Access :R,oad 

Waimea (Kena) Kau~i; .Hawaii 

Be:l,.ng portions of th,e Gcve;nnient (ercwn) Land 0£ Waimea 

https://Be:l,.ng
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·Puu Ka P.a'iie ..-Mic:rowave ·g-1:.ation site·: 

Beginning. <;\t a pipe at the wes·t corner of i:;his par­

ce2 of land, the -coo~dinates of said point of b~ginning re­

ferred to Government -Su;r::v~y Tria,ngulation $'tation ";E'OU KA PELE" 

being 390 ;99 fe~t -south .and 141.61 fe~i -West, as =ihown on Gov­

ernment Survey Registere·d Map 2502, tb.ence running by a~imuths 

measured clockwis-e f'r.om True Soutln-

1. 245'": 50 I 70 .00 feet along Puu :Ka Pe.]:e Par'.!cr Gov­
e:rnor ·'·a Executive :order 69 
a_nd :aJ:qng the s9-uth. end of 
E,~:sement ·d · to a pipe; 

2. 335° 50 ' 60.00 feet .alqng :the so~th ~nd of Ease­
ment~ antl.aJ.~ng l?.u~ .Ka .Pele 
P~z.-k, G'c;,vernor J13 Exa.cutive 
Order 69 to a pi~ei 

3. 65° so> 7 0 • 00 feet al'ong PUU lCa· i>e-l:e .Pa-rl<',, GoV'­
-e:rnqr' a· :i::xecu.tiv.e Qrder 69, 
aiong t,b:e n(:)'rth. ~nd of Ac­
cess .Road a.n:d again along 
i>u;u ,Ki;i.. Pe1e· P¥trk., G'ove:i:;nor 's 
ElCe·ou-civ'e o;r;-der 69 to a pipe; 

4, 155" 50 I 60 .00 feet al·ong ;puu Ka l"el·e :t;>.ax:k, Gov­
ernor-'·a Executive ,o:rder 69 
to th-e point ,of ~ginn~ng and 
containiµg an .AREA OF 4,200 
~QWIR.E FEET. 

Puu Ka. ~ele M:icrowave Tower Si~e~ 

Beg~nning at a pipe at the north ·corner of this par­

cel of l:a,nd, the true azimuth and distance from- Gover!)In1?nt s ·urvey 

Triangul;;tion St<1,tion "PUT:r KA PELE" beil)..g 305-" 25 ' 43 .44 feat, 

as -shown .on G'overnment s~rvey Regi-st·ered Map 2602, thenqe p.uming 

·by azimuths measured clockwise from T:i:ue South: -

l. 290 o: 45' 35 :oo feet alo,ng Puu Ka p·e1e .Pa+:k, <;;ov­
_ernor·' s Execµtiv·e -Order 69 to 
a pip•e, 

2, 35,00 feet alo,ng ,Puu Ka Pel~ Park, Gov­
ernor I s Execut.:!,ye· Order 69 and 
along the northerly end ·o.f ~a-~:e­
B to a. pip~1 

3 • 110 ~ 45 I 35.00 feet al◊ng the n9rtlterly ~nos 9f 
Easements Band c and the 
easterly end ox. Easement A 
to a pi:pe; 
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35,00 fe~t al~ng,the eaater+y end o£ 
Easement A and. Puu Ka ~~le 
.l?,ark, Gover.iio:r 's EKe:cutive 
'Order .69 to• the POJnt o-f 
be~in~ing a,nd c~nta~ning 
an ARE!A.,OF 1,i2s -BOVMl:il 
.FE.ET. 

EASEMENT .k; 

B¢g;l.nnin,g at the east corner of 't;h.is eas:ement an:~ 

on the ~esterly boundary of i;he above described l>t.l~ Ka -Pe1e 

Microwave Tow¢r . Site·, the coordinate.g of said :point of bw.i.n,­

nin-g -:referred to Government S~v~y Tri~ngulation S:t:a.tion 11PUU 

I<A PELE" being-: 41. 70 feet South and 29 .-14 fe:et East., th~nce 

running ·by azirttuths measured cl:ockwi·se front True South.'i-

l. 20 ° 45' 17.32 feet along the above .described 
Puu Ka Pele -Microwave Towe·r 
Bite to a piper 

2. 290° 45 I 5.00 feet along 1;he ~ove deacr:J.:bed 
:P.uu Ka Pe-le lti:crowa.ve 'r.0Wer 
S°itei 

3. 19° 45 I 12.33 feet along the -we:st .side of Ease-
ment :Cr 

4. 66q.. 56 I 333.23 fee.t.; 

5. 156" 56 1 25.00 feeti 

6.. 246P 56' 350.00 feet '!;o· thf:l }'i?iri't -of· b~.i,nn:i,ng and 
.COl'!,~i.ng ;an ~ .OE 8,526 
SQ~ ·FEBT. 

EASEMENT B: 

Beginning at tjl,e north co:rne·r of thi·s eaaement -and on 

the easterly bou.nda,ry of the abqve described Puu Ka Pele Mi-c:r;o­

wave Tower Site, tjle coordinates ofsaid po1.nt of beginru,.ng re­

ferred to Government Survey Triangulation Station ·"PW KA P.ELE.11 

being; 53.72 feet south and 62.0l feet East, thence pmnin~ by 

azimuths rnea-aured clockwise from: T:r;ue s ·outh : -

9.0. 00 feet; 

25. oo feet.; 
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3. 155 11 55' 22.. 4" 71.63 feet, 

4. 199° 4·5, 12. 92 feet a:1-on.g the ea9t . s:ide .cf Eas·e­
ment c, 

5 • 290 'O 45 I 5. 00 feet .;;i:ong t;he aho'l(e· .d:e·scribed Puu: 
Ka Pel-e Microwave Tower Site 
to a pipen 

6. 200 O ,45 I 17.73 feet along the ahov~ described Puu 
Ka :eete M.ic:row~ve Tower 'Bite 
to- the· pp,int oi _bi3'g:l.tm,:i,.ng and 
c.:ontainii;fyl' .an AREA OF 2,010 
SQUARE FEET. 

EASEMENT C·: 

Beginning at the south corner ·of this easement and on 

the ea-sterly botmdacy of th.e ah.ove· .de·st:db:ed Puu Ka Pele .M,i.cr:6-

wave ~tation Site, the coord.:/-n~tes qf ~aid poi.ot of 'beginning re:­

ferred to qovernment• Sµrvey Tria.ng'ulat:l,on ..Station. "PW KA PELE'" 

being 391.19 feet Sc;mth and 6.4.80 £ee¼: :West,• i;.hence :i_.unn.1,ng:·by 

~zimuths measured clQckw_ise from 'Tru-e South,-

1. 155 9 SO ' 31.64 feet al:ong i;he abqve .described P'uu 
Ka ~ele Micr'o~~ve Station Site 
to· a . pi,pe; 

2. 65 ° 50 1 4 . 24 feet along the above described Puu: 
Ka Pele Microwave $tation l;l'itei 

3. 199"' 45' 323.42 feet, 

4. 290 ° 45' 25.00 fe-et alqng the <!.:Oove de:scribed Puu 
:Ka ,Pe1-e Mic:rowav·e 'I:owe'r Site; 

45· 15. 19° 34:2 ~8J feet pa~tly ~long the i;i.o:rther1y ~nd 
·of ~as enten:t B to iµ"le· pqint of 
beginning and conta~n:!,ng an 
AREA OF B, 26.0 ·SOU.I\RE FEET. 

ACCESS ROAD .: 

B~ginning .at a ~:1.pe at 1;;he nort;hea~t . ~o~ner of this 

parcel of land ~nd o.n the sc;mtherly boun'dary of the above described 

Puu Ka .Pele .Microwave Station Site, the coordinates of sai.d point 

·of .b~ginn.i,ng r ·eferred to ·Governtnent l;l°urvey Triang:ulation S':tation 

11 PUU ~ PJ;:LE 1
' be;!.ng 429,34 £eet S.CDµth and 80~5.6 feet West, a'S 

~hown on Government surV'ey R!;!gi·ster~d Map 2602.~ thence running by 

azi~ut:hs mea.Bured clqckwise from True South:-

https://bi3'g:l.tm,:i,.ng
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l. Along l?u,u .Ka P'el-e 'Pa:rk, ·Governo;r 's Executiv.e ·order 6\3, on 
a ~e to the right with a· 
radius of 130.00 feet( the .chord 
azimuth an'd distance· J:ieing-: 35 ° 
2·0 1 -41" J:69. 68 feet to a· pipe; 

2. 5 . 71 feet al.ong ~u Ka ~~le P'ark, G·over­
n·or •·a Elxecµtive ·order 691 

Park t' Goverrtor 111 Executive Order 691• 

on· .a curve to the 1eft 'With a 
radiUH of l'O. ob feet , the chord 
;3.;zimuth and c'ii•e.fanc:e .being_-; 32·" 
18 1 ~o "· 13 •.8'4 feet; 

4. 16~ ... .32'' 50 .04 f~t cn.: the· ·east. -side 0£ I<;o'k'ee Road; 

S. 'l'h~n.ce al-ong Puu Ka ..-Pele Pai:;k, ·q~:i(~h,o,:o 's· Ex~-out,J.ve ·or·der . 69, 
on a curve· to· the left with :a 
ra'diu:ei t>f l0·.00 feet~ the .chord 
azhru1th and dieta-r-rce being; 302 11 

18 1 30 i i 1-4 .44 £ee;t T 

6. 2:5 Q °' 0 5 ·' 3. 60 fee.t along Puu Ka ..f~·e :P~k, Governor's 
Executive Orde:c 69, to a pipe·, 

7. Then~e along Pu:u Ka Pele P.ark-, Governor 1·e Executive . (?rd-er 69, 
on a .curv~ to the ieft with a 
ra-dius .0£ .100,00 fe-et, th~ chord 
az:i:muth and dia ta.nee. 'being i 2~8 ° 
19' Z6 .5" 122 .41 fe~t to a .pipe, 

a. 245 a 50. ' 32.25 feet along tp.e abmre described J:Su.u Ka 
Pele Mic:r:owav·e S±ation. SJ.te to 
the point ~f beginnirtq and con­
ta.1.ni~g ~n AREll. OF. 5,235 SQUA!l,E 
FEET:. . 

-6-
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EXHIBIT 4 

Description of LICENSEE's Equipment 
(Attach Approved Collocation Application) 

EXHIBIT "4 
Equlpm&nt 

Sits Name and#: Hl029 KAPELE RS; WDU332 Lic&n,ee N,11me: Hawaiian Talecom 

Nooe NIA NIA NIA-
NIA. . NIA NIA NIA 
NIA NIA· NIP,; . Nlft.. 

. NIA NIA NIA NIA 
NIA NIA NIA NIA 
NIA NIA NIA NIA 
NfA NIA NIA WP., 
NIA NIA NIA NIA 

HZ NJA NIA NIA · NIA 
None None None None 

2) None None None . None 
NIA NIA NIA 

As of the Commencement Date, the Annual License Fee Is $2,400 (1 Antenna), 

Site Licensl! Agreement- HI029 Kapele RS 

7 



LICENSOR SITE: HI029 Kapele RS 
LICENSEE SITE: Puu Ka Pele RS & Microwave 
LICENSEE: Hawaiian Telcom, Inc. 

FIRST AMENDMENT TO SITE LICENSE AGREEMENT 

A T.&is .Fr<S.t Amendment to Site Lice,se Agreement ("Fiut Am•ndment'1 is m,d, this .z.e+J:, of 
~"""'~. 2018 ("Execution Date") by and between IWG II, LLC, a Delaware limited liability company 

("LIC.. SOR"), and Hawaiian Telcom, Inc, a Hawaiian corporation (''LICENSEE"). 

WHEREAS, LICENSOR, as successor in interest to [nSite Towers Development, LLC, successor in interest 
to Hawaiian Telcom, Inc., and LICENSEE entered into a certain Site License Agreement dated December 30, 2014, 
pursuant to that certain Master License Agreement dated December 30, 2014 (collectively, the "Agreement"), whereby 
LICENSOR licenses to LICENSEE a portion of the Property at LICENSOR's telecommunications site located at 
Latitude 22° - 04'- 50.54" N and Longitude 159° -39' - 59.34" Wat Kokee Rd, Waimea, Kauai County, Hawaii (the "Site," 
and known to LICENSOR as "HI029 Kapele RS " aad known to LICENSEE as "Puu Ka Pele RS & Microwave"); and 

WHEREAS, LICENSOR and LICENSEE desire to amend the Agreement to allow LICENSEE to modify 
certain equipment; 

NOW, THEREFORE, in consideration of the mutual promises herein set forth and other good and valuable 
consideration, the parties agree as follows: 

l. Any capitalized term used herein, but not defined, shall have the meaning ascribed to such term in the Agreement. 

2. Effective as ofthe earlier of: (i) the date ofLJCENSOR's issuance, at LlCENSEE's request, of a notice authorizing 
LICENSEE to proceed with its equipment modifications at the Site, or (ii) July 15, 2018 ("Amendment Effective Date"), 
Exhibit 4 to the Agreement shall be deleted in its entirety and replaced with Exhibit 4 attached hereto and incorporated 
herein by reference. 

3. LICENSOR's notice address as listed in Section 20 of the Agreement, are hereby amended as follows: 

IF to LICENSOR: with a copy to: 
IWGII,LLC InSite Wireless Group, LLC 
ATTN: Legal Department ATTN: General Counsel 
1199 N. Fairfax Street, Suite 700 260 Newport Center Drive, Suite 421 
Alexandria, VA 22314 Newport Beach, CA 92660 
(703) 535-3009 (949) 999-3319 
(703) 535-3051 FAX (949) 999-3359 FAX 

4. As of the Execution Date, LICENSEE shall submit any License Fee payments due to the following updated address: 

IWG 11, LLC 
Re: HI029 Hawaiian Telcom, Inc. 
1199 N. Fairfax Street, Suite 700 
Alexandria, VA 223 l4 

5, Each of the parties executing this First Amendment hereby covenants and warrants thi,t such party has full power and 
authority to enter into this First Amendment and that each of the persons signing on behalf of LICENSOR and 
LICENSEE is duly authorized to do so. 

6. This First Amendment may be executed in duplicate counterpans, each of which shall be deemed an original. 

7. The parties agree that, except as amended herein, the terms and conditions of the Agreement shall remain in fuU force 
and effect; provided, however, that in the event of a conflict between the terms of the Agreement and the tenns of this First 
Amendment, the tenns of this First Amendment shall control. 

https://04'-50.54


[N WITNESS WHEREOF, the undersigned have executed this First Amendment a5 of the date first written 
above. 

LICENSOR: I\VG II, LLC 

By: 
Name: 
Title: 
Date: 

LICENSEE: HAWAIIAN TELCOM, INC. 

// / -----·"y·~_./.r
By: , ~L . J 
Name: 
Title : President and General Manager 
Date: 
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EXHIBIT4 

Equipment 
Site Name and Number: HI029 Kapele RS 

LICENSEE: Hawaiian Telcom, Inc. 

Radio Waves 
HPD6-11 {TR) 
6 FT 
251 lbs ..~-----+.No,-,-n_e____-+.N"""o_n_e____ 37 lt 156 80 d 
...'9. - .. - ·· - ·· • - . ... 'T" " "'"' -4 

None None 
None None 
None None 

! • . • • ! 

t _:-.: .~:.. : ':/::.-: :---.:::.-:;_\;:~/j 
11.075 GHZ A 
11.565 GHZ NIA 

None None None One 1) None 
NIA NIA NIA 1/2" NIA 
NIA N/A N/A Pipe Mount N/A 
NIA NIA NIA Three Feet m NIA 

NOTE: ANY 0) CHANGE IN THE NUMBER, SIZE, PLACEMENT, ARRAY, OR LOCATION OF THE 
EQUIPMENT LISTED ABOVE IN THIS EXHIBIT 4, (il) CHANGE IN FREQUENCY FROM THAT LISTED 
ABOVE IN THIS EXHIBIT 4, OR (iii) INCREASE IN THE SIZE OR FOOTPRINT OF THE LICENSED AREA 
SHALL REQUIRE THE WRITTEN CONSENT OF THE LICENSOR AND A WRITTEN AMENDMENT TO 
THIS AGREEMENT. 

NOTE: AUDIBLE ALARMS RELATED TO GENERATOR AND HVAC EQUIPMENT SHALL BE 
PERMANENTLY DISABLED AT UNMANNED SITES. 

.3. 



-----------.,<-.,.._~-------~-........--------·--,,,.•t-.i~,· .. 
I 

STATE OF HAWAII 

PEPARTMENT ' OP. 'LAND AND NATURAL RESOURCES 
App.Bk, 34:42 
L.B. F-3 -4/19/63 
Ad.Bk. 25:6 

GENERAL LEASE NO. S-379~Ex.Qr.No. 69 
Rev.Pint. S-3289 

TRIS INDENTURE OF LEASE, made thifl• 26th day of----­

Noy~¢be:r: ,· 19..§L, by and between the ·STA~ OF HAWAJ:l'., .. ~y 

its ·ao~rq cit Land and ·Natural Resourc·es, h!3i:-einafter called the 
. . . 

"LESSO~" r and B/\WI\II?W ::T&,EPjmNE ,C0?:WWY, ·-a 'Hruffiii ·C.~;t:pora:149?· 
whose p~a~ offioe address is ·P'., .o·, BQX 'i2QQ'/ Ill?PPlWJ,l, 

--H-a....w....a...1...1______·; hereinafter· called the ''LE~BEE", sa;d 

Lessee being the highesi: qualified bidder for this le'ase whi.ch 

was duly advertised and i:iold at public auetfon i ·n conforinity 

w1th tbe laws of the state of Hawau.: 

WITNESSETH: 

THAT, the Lessor, in consideration of t}1e i:-ents to be paid 

and of the .terms, covenants and conditions herein contained and 

on the part of the Lessee to be kept, observed and performed, 

does hereby demise and lease uni:o said Lessee, an~ . Lessee doee 

hereby accept and rent, Ranap_gpe M;,<;rowa,y;e :;r:owpr S:;f.J.ez Easement 

"'A" ·rqr· ·o:<c~rbead er)seroen'tr Eaaemen_t•."B·'1 tot, uti;J,ity o:y:e.:nead eaee­

men±; Pun Ka Pele ,.Mi rr&i;\Ve $t~t1PD :§it~; Pt,lU Ka •li!;~J,e MJ.?row,ave 

Tctwer She; ~a:r,ements ''A :' a,od •~Bu fQ.: Q!(;erh~sJ,d easement7 .E;aaement 

"CJ' f.oi: roaa, eas'eroeti.:t and easement to;: acces-s .road .frqm .Kokee s;i;a-
. ·· '· · t.ion Bite, 

hereinafter. more particula.rly described in Schedules "A" and 
"B", attached hereto and made parts hereof. 

TO HAVE AND TO HOLO the dera,ised prem18es unto the Lessee for 

.the term of fii:tv (50),vears commellcing on the 26th day 
of ___Ni,..p..,.v-..,e._.ro...il:J...e...r___________., 19.§.l:_, ~nd ending on and incl.uding 

the 25tb day of ____..N...o...y_,,emb~..,e.,;i;:...____, 201J...._, unless 

Petitioner's EXHIBIT B 

https://S:;f.J.ez
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\ ._, ...___.. 

sooner terminated aa hereinafter provided, the Lessor reeervin~ 

and t~ Lessee yielding and paying to the Lessor at the Office 

of the Pepartment of Land and Natural Resources, Honolulu, Oahu, 

State of Hawaii, 1n equal annual installments in advanoe, but 

not more than one. year in adv~ce on the 1·i5t:11 day; 0£ .Nov.ember 
' ' *. • . 

of each and every year of said term, provided that the first 

installment s~all be pr.orated to the next r~~tal due dat~ and . . , 

paid upon the execution hareof, an :annual -~~~t for and .during 

said term as foliows: 

A. For the first ____2--s____ years the a~ .of .ONE, ~:mm. 
_.BEVE""""-~-... ·' ___,;DOLLARS }...- -...,.ww-o~wn-~EO~t~l.:,:Ox..O___ ($ J.7 2~00 

per annum, which sum shall have been established by bid •i't pub .. 

lie auction. 

B. For the remaining __2_s__ years from -N$.)yeujbe:r 2p. 

19aa_,, to and i~olu~_.ing _ __.Nwn.i.;·v.,.,.e__.n,...h"'-le;..ix;__,._2..,s...___,, 2du__, the rent 

11hall be in an amount d~tetmined by a qualt_fied apprais&r appointed 

by the Lessor as will be equal to the preva~~ing_rate of return 

of similar leaseholds determined by the then market value of such 

land and gQverMl8nt-owned improvements for the specific use set 

forth herein; provided, however, that the new rental sha~l in no 

event be lower than the figure established for the in'mediately 

preceding period._ In the event the Lessor and Lessee fail to 

agree to the appraisal of the fair market renta~, the Lessee may 

ap~oint ite own appraiser who together with ~he Lessor's apM 

praiser shall promptly appoint a third appraiser and the ap-· 

praised fai~ market rental shall be determiµed by arb~tration 

and as provided by Chapter 188, Revised Laws of Hawaii 19'5~ or as 

amended. The Lessee shall bear the cost. of~~ appraiser ap­

pointed by it and tbe cost of the third appraiser shall be borne 

e~~l,.ly by the Lessor and. ;Lessee, 

RESERVING UNTO. -TBE LESSOR THE FOLLOWING: 

l, . Minerals, All minerals, ae hereinafter defined, in, on 

https://e~~l,.ly
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or under the demised premises and the right, on its own behalf or. 

tru:ough persons authorized by it, to prospect for, mine and re• 

move such minerals and to occupy and use so much of the surface 

of the ground as may be required fbr all purposes reasonably 

ex.tending to the mining and removal of such minerals by any means 

whatE;oever, including str:l,p Ill.ining, conditioned upon the payment, 

pri~.: to any exercise o:; such rights,_ of jus.~ compensat·ion for 

d~sb::uction of or damage or injury, caused or to be caused: by 

t~e exercise of such right t9 occupy and use ·said land to per~ 

manent improvements placed upon said· premiseE1 by the Lessee1 

p:J;pvi.ded, h9Weyer, that if in the process of conducting. such-
' ' activity the Lessee shall permanently b~ denied ·t11e full use of 

the surface or any portion of said iands or if the Lessor shall. 

by reason of its act~vity destroy the value of any part or por­

tion o.£ said lands ·for the specific use herein set forth, _the 

rent hereinbelow reserved shal.1- be reduced as though aa'id por:.. 

tio~ or part had been withdra~n by the Lessor. 

"Mineral.a" as used herein shall mean any or all oil, gas, -· , 

coal, phosphate, sodium, sulfur, iron, titanium, gold, silve~, 

bauxite, bauxitic clay, diaspore, boehinite, later~te, gihhsite, 

alumina, all ores of al~iown and, without limitation thereon, 

all other mineral substances and ore deposits, whether solid, 

gaseous or liquid, in, _on or under the land~ provided, that 

"rnin.erals" shall not inc_lude any of the foregoing substances 

and d~posits when used in road or bu.ilding consb:;,,lction tn fur­

therance of the Lessee's permitted activities on the del'llieed 

premises and not for sale to others. 

2. Waters. All surface atid ground waters appurtenant to 

the demised land. 'I'he right t ·o enter, remove~ capture, divert 

or impound water shall be exercised by the Lessor upon payment 

9f j~st compensation to the Lessee for improvements taken as a 

condition pr~cedent · to the exercise by the Lessor of such right11. 



3. Right to use. The right to cross and use for all pur• 

poses said easement areas, subject to the easements herein 

granted, and to grant _to others rights or privileges affec·ting 
. ' 

t}?.e whole or any portio~ of ·said easement area.BJ provided, ~-· 

~. that the right herei~ reserved sha11· not be exercised by 

the Lessor or by any gran,tee, licensee or perrnittee of the ·'Lessor­

in such a manner as to interfere unreasonably with the Lessee 

in the.use of said easeioonts. 

4. Inspeoti:.on py Lessor. The right to itself and its agents 

and representatives and. to the agents and representatives of the 

County in which said land is situated to enter at any time the de• · 

mised premises for the purposes of examining the work carried on · 

by ~he Lessee er to cross any portion of said land for the ·pur­

poee of performing any public or official dutiesr provided, 

however, the exercise of such rights shall not interfere unrea• 

sonably with the Lessee or its use of the premises. 

5, Inspection by prosE13ctive bidders. The right to author­

ize any person or persons to enter upon and inspect the demised 

premises at any time following a published notice for the ~esale 

of the same for purposes of informing and apprising themselve~ 

of the condition of said lands preparatory to bidding at public 

auction fo~ any new lease thereof; provided, 9owever 1 any $uch 

entry. and .1nspect1on shall be conducted during reasonahle hours 

after first· contacting the Lessee I and shall, -if the Lessee so 

requires, be made in the company of the Lessee or its designated 

agen_ts ; provided, fWtther, that no such authori:tation shall be 

given prior to one year before expiration or earlier terminatioh 

of this lease. 

ANO LESSOR hereby covenants with Lessee that, upon payment 

of the rent as aforesaid, and observance and P,;?rformance of all 

the terms, covenante and conditions, the Lessee shall peaceably 
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hold and enJoy the premises for the term dernised without hindrance 

or interruption by the Leasor or anyone lawfully or equitably 

claiming b~, through or ~nder said Le~sor except as herein -ex­

pressly provide4• 

.THE -LESSEE, IN CONSIDERATION OF THE PREM;IS¢s, . COVE~TS 

WITH LE$SOR AS FOLL~S; 

·L Pavment . of rent. That the Lessee shal·l pay said rent 

to the Lessor at the place specified above, ·qr at such other 

place as t~e Lessor may froro time to time designate, in legal 

t~nder of the United States of ~rica without deduction and 

without notice or demand, 

2. Truces, assessments, 4tg. Tli,at the Lessee .shall during 

the tem of this lease pay ·when due all taxes and assessments of 

every descriptio~·, which may be charged or assessed on the de­

mised premises, or on any improvements thereon, except: that real 

property taxes shall be prorate~ as of the dates of comme~cement 

and ex~iration respectively ~f said term; provided, however, that 

with respect to any assessment made under any betterment.or im~ 

J?:rov:ement law which may be payable in installments, Lessee Ei~l·l 

be required to pay only such installntents together wit~ inte~est 

as shall become due and payable during said term. 

3. Utility services. Tbat the Lessee shall pay when 9ue 

all charges,. duties and rates of every description to which said 

demised premises, or any part thereof, or any improvement the~eon,• 

which the Lessor or Lessee in· respect thereof, may,· during said 

term become liable for water, sewer, gas, refuse collection or 

any other utilities or services whether assessed to or payahle 

by the Lessor or Lessee. 

4, Covenant agait;iat discrirpination. That the Lessee cove­

nants that the use and enjoyment of the premises shall not be in 

support of any policy which discriminateg against anyone base~ 

upon race, creed or color. 

-s-
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s. Sanitatione etc. That the Lesse·e shall keep the demia.ed 

premises and improvements in a clean, sanitary snd .~rderly con­

dition, and sha~l observe, perform and com~ly with all laws, or­

dinances~ rules and regulations of-the Federal, state, Municipal 

or county governments re8pect~ng or affecting th~.land an4 J.m.. 

provemen.ts. 

6, Waste, That the Lessee s~all not make, permit or s~ffer, 

any waste, . strip, spoil, nuisance or unlawf~l, improper or .~ffen­

sive use of the demised premises. 

7. Re:eai:rs· to_ iln,arovei'nent~. That the Lessee shall, at its 

own expense, keep and maintain all buildings and improvements of 

eveey nature whatsoever now or he~eafter erected, constructed or 

installed on the demised premises in good order, conqi~ion and 

repair, reasonable wear and tear excepted. 

8. Liens. That the Lessee shall keep and maintain the de­

mised premises free and clear of a·11 mechanics' and material.roan 'B 

liens: that in the event any such lien ia filed against the de­

mised premises, including any improvements on the demised lands, 

it shall indemnify and save harmless the Lessor from all loss, 

cost, interest and expense with respect thereto and that in case 

of the construction of any improvements on said premises, other 

than such construction undertaken by Lessee with its own em­

ployees, it shall, prior to the commencement of construction, 

unless such requirement shall 1;,e waived in wr_iting by the Les.sor, 

deposit with the Lessor a certificate or other evidence satia• 

factory to the Lese~r that the contractor constructing such 

improvements has secured and delivered to the Lessee~ bond with 

a surety or sureties, approved 1;,y the Lessor, g,Jaranteeing the 

construction of said improvementl3 ~ree and clear of al_l mechanics' 

and materialmen•s liens. 

9. Character of use. Th~t the Lessee shall use the de­

mised premises for the specific use of Microwave tr.ansrnission 
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facilities and appur-tenant easements as follows: 

Hanapepe .Microwave Tower Site 

Easement A ~or overhead easement (?O feet hig~) 

Easement B for utility and overhead easement (20 feet high) 

Puu Ka Pele .Microwave Station Site 

Puu Ka Pele Microwave Tower Site 

Easements A and B for overhead easement (20 feet high) 

Easement C for road easement and overhead easement (20 feet 
high) 

Easement for access road from Kokee to ~~atio~ .Site 

lO. Irtn:i.iovem·ents. That the Lessee shall wi th~n a period of 

~u~i~o~e~t~y,._~(~9~·o~)__days from the commencement of the lease complete 

the construction on the demised premises of microwave and a1lied 

facilities at a total ccrst of not less than FORTY THOUSAND AND 

N0/100 DOLLARS ($40,000.00), unless the Lessor extends the time 

of completion. Provided, however, that the Lessor may, if the 

Lessee defaul.ts with respect to the construction of such improve-

ments and, aft_er proper notice, fails to remedy or cure such de­

fault, declare a forfeiture of all the right, title and interest 

of the Lessee in and to the demised premises. 

That the Lessee shall use due care for public safety in the 

const.ruction, maintenance, repair and operation of the facilities 

within the areas demised hereunder, 

11. Bond, improvement. That the Lessee shall, within a 

period of ninety (90) days from the corranencement of the lease, 

furnish the Lessor with a good and sufficien_t bond satisfactory 

to the Lessor in an amount of ~ ~OUSAND AND NG/109. 

DOLLARS ($-10. 000 .;00 ) to guarantee performance of the facilities 

and improvement requirements of this lease; provided, however, 

that the Lessor shall release the bona here required whenever 

the Lessee shall present to the Lessor satisfactory evidence 

that the facil;l ties anc1 other improvement requirements have been 

met. 

12. Liability of Lessee, That, except as otherwise provided, 

tne Lessee shall, at all times with respect to the prem1-ses, use 
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due care for public safety and agrees that it will indemnify and 

hold the Lessor harmless from any claims or demand by any person 

or _persons for damages, including claims for property damage, 

personal injury or wrongful death, arising out of any accident 

on or about the demised premises, including sidewalks and roadway~ , 

if any, adjacent thereto, occasioned by ~ny condition created or 

suffered on the premises, or by any fire thereon, or growing out 

of, or caused by any failure on the part of the Lessee to main­

tain the premises in accordance with the terms and conditions of 

th•is lease. Provided, however, that as to the areas demised for 

easements, such indemnification shall extend to claims or demands 

for prop~rty damage, personal injury or death caused by the negli­

gent or wilful acts of the Lessee, its officers, employees, agent~ 

contractors, perroittees and licensees only. 

13. Bond, .compliance. That the Lessee shall, within ninety 

(90) days from the commencement of the lease, file with the Les­

sor, and thereafter keep in full force and effect during the 

period of this lease, a good and sufficient bond, conditioned 

upon the full and faithful observance :and performance by said 

Lessee of all of the terms, covenants and conditions of this 

lease, in an amount equal to the next even thousand dollars above 

the sum of two years' rental on the demised premises. 

Such bond shall be supported by the ob~i9ation of a corporate 

surety organized for the . puri;x>se of being a surety and qualified 

to do business as such in the State of Hawaii, or by not less 

than two personal sureties, corporate or individual, for which 

justifications shall be filed as provided in Section 7-21, Re­
vised Laws of Hawaii 1955·; provided, however, the Lessee may 

furnish a bond in like amount, conditioned as aforesaid, executed 

by it alone as obligor, if, in lieu of any surety or sureties, 

it shall also furnish ana at all times thereafter keep and main­

tain on deposit with the Lessor security in certified checks, 

certificates of deposit (payable on demand or after such period 

as the Lessor may stipulate), bonds, stocks or other negotiable 



securities p~operly endorsed, or execute and deliver to said 

Lessor a deed or deeds of trust of real property,. all of such 

character as shall be satisfactory to said Lessor and valued 

in the aggregate at not iess than the principal amount of said 

bond. I.t is agreed that the value at which any securities may 

be ,·accepted and at any time thereafter held by the Lessor under 

the foregoing proviso shall be determined by the ·Less·or, and that 

the Lessee may, with the approval of the Lessor~ exchange other 

seourities_ or money for any of the·deposited securities if in 

the juagment of the Lessor the substitute·securities or .m~ney 

shall be at- least_equal :1:n value to those withdrawn.- It is 

further agreed that substitution o! sureties or the substitution 

of a_ aeposit of security for the .obligation of a surety or 

sureties may be made by the Lesseei but only upon the written 

consent of the Lessor and that until such consent be granted, 

which shall be discretionary with the Lessor, no surety shall 

be released or relieved from obligation hereunder. 

14 . Fire insurance. That the Lessee shall, at its own ex­

pense, keep all buildings new or hereafter erected on the demised 

premises insured througho~t the term against loss or damage by 

fire and the ha~ards covered by broad form insurance coverage in 

the joint narnes of the Lessor, Lessee and Mort_ga9ee, if any, as 

their inter~st may appear, at its full replacement value: ioss, 

if any, to be'. adjusted with the Lessee acting in conj unction. with 

the Lessor ana Mortgagee, if any, and payable to. the Lessee, 4essor 

and Mortgagee-, if any, as their interest may appear. in the event 

of loss or damage the Lessee shall, from the proceeds of such in­

surance: 

(a) With the Lessor's and Mortgagee' a approval., 

rebuild or replace and repair said builainge 

according to the· origin•a1· ·plans therefor, with 

due a1101,,1ance for normal ~ear and·· :tear: or. 



(b) With the Lessor's and Mortgagee 1 s approval 

rebuild or replace and repair the same a·ccord­

ing to modified plans: or 

(c) With the Lessor'!! and Mortgagee's approval, ­

use said proceeds fbr the construction of new 

buildings or the amendment of' buildings not 

damaged as aforesaid: or 

(d) Reque·et of the, Leasor and Mortgagee a division 

of said proceeds I in which event~· subject to 

the Lessor's and Mor'tgagee 1 s approval, the 

Lessee shall pay off the balanc~ owing on any 

mortgage and the · Lessee shall then receive 

that proportion of said proceeds which the 

unexpired terni of this leas·e at the time of 

said• loss or damage .·bears to the whole of 

said term, and the Lessor shall retain the 

balance of said proceeds. 

With respect to proof 0£ the Lessee's complianc~ with the 

provisions of this paragraph the Lessee shall furnish the Lessor 

and Mortgagee, if any, with a certificate showing such insurance 

to be initially in force and shall furnish a like certificate 

upon each renewal of such insurance, each such certificate to 

contain or be accompanied by an undertaking of the insurer to 

notify the Lessor and Mortgagee, if ~ny, of any intention to 

cancel imy such insurance prior to actual cancellation, The 

gt"anting_ of the approval as afot"esaid shall not be arbitrarily 

or unr~asonabLy w1thheld. 

15. Surrender. That the Lessee shall and will, except as 

herein provided; at the expiration or sooner termination of this 

lease. peaceabiy and quietly surrender and deliver · poseeasion of 

the demised premi see to the Le s_sor, together with all buildings 



'1t~ =,'l"'<i--4mp;;:o·ie·ar.-nta ·a£.4,ma:~~~:r: n,"1:~, now on or hereaft~r 

erected or plaoed upon the same, in good -~rder and c_oridit_ion, 

reasonable wear and te'ar excepte¢1 • . 

IT IS MUTO.ALLY A~REED BY LESSOR AND LESSEE AS FOLLOWS: 

l. · Assignments, etc.. Th~t the Lessee shall -·not sublet, 

transfer or assign any right, privileg~ or author~ty herein given 

or in any manner sublet, transfer or assign this lease for the 

whole or any part of the term hereof; prqvided, th.at ~ith the 

prior written consent of the Lessor, the assignment and transfer 

of a lease or unit thereof may be made where extreme economic 

hardship is demonstrated to the satisfaction of the Le·ssor. 

2. MO±tgages. That the Lessee may mortgage this lease or 

any part thereof -with the prior written consent of the Lessor. 

If the mortgage or security interest is to a recognized -~ending 

institution in either the State of Hawaii or e~aewhere in ·the 

United States, such consent may extend to fore'closure and sale 

at such foreclosure to any purchaser, incl-udfng the mortgagee, 

without regard to whether or no~ the purchaser is qualified to 

lease, or holµ the land or any interest therein. The interest 

of the mortgagee or holder shall be freel'y assignable. The 

term "holder" includes an insurer or guarantor of the obligation· 

or condition of such mortgage, includi~g the Federal Housing 

Administration, the Small Business Adm~nis~ration, Farmers Home 

Administration, or any other Federal Agency or th!:!ir :respective 

successors and assigns or any. lending instit'utioc authorized to 

do buEi°iness 'in the State of Hawaii or elsewhere in the United 

States; provide4, that the consent to mortgage to a non-govern­

mental holder sh~ll not ,confer any greater rights or powers in 

the· holder than those which would be required by any of the 

aforementioned federal agencies. 

3. Conclemnation. Th~t, if, at any time, ~uring the term 

of this lease, the demised premises or any part thereof shall be 
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taken or condemned for public purposes use by the Sta~--o ~r any 

County or City and County or any other governmental agency or 

subdivision, the rental sha·11 be reduced proportionately.. The 

Lessee shal-1 be entitled to receive from the condemning authority 

'9'1'~ ·,~.=tJ',e , ~•h• Of ·'!;1:~~srr~;·:·,MiclJ it'. ~ e ·~:t:PSWU#:ad.:· 
~~ ' 

':.co-,~ rail.L .=and=~ the proportionate, value o:f the Lessee's per·• 

manent improvements so taken in the proportion that it bears to 

the i:.nexpired term of the lease; provided, that the Lessee may, 

in the alternative, remove and relocate its improvements to the 

rema:l.nder of the lands occupied by it. The foregoing rights of 

the Lessee shall not be exclusive of any other to which it may 

be entitled by law. Where the portion so taken renders the re­

mainder unsuitabl,e for the uses for which the land \ll°as demised, 

the Lessee shall have the option to su:f'render its lease an·a be 

discharged from a~y further liability therefor; provided, that 

it may remove its permanent improvements within such reasonable 

period as may be allowed by the Lessor. 

4. Breach. That if the Lessee shall fail to yie.1¢1 or :pay 

said rent or any part thereof at the times and in the manner afore-

- said or shall fail to observe or perform any of ~e covenants, 

terms and conditions herein contaihed and on its part to be ob­

served or performed, and any such failure shall continue for a 

pf;!riod i::,f ninety ·· (90) days or additional period permitted by the 

Lessor for good cause after written notificatio~ thereof by 

personal servic~, registered or certified mail by the Lessor ·to 

the Lessee and ~o all holders of record of security interest to 

~his lease, or if the Lessee shall become bankrupt, or shall aban­

don the demised premises." or if ·this leasehold shal:l be ·.taken on 

execution, then in any such case, the Lessor-may after having 

complied with the provisions as aforesaid, at · once re-enter 

upon the demised prem.ises or upcin any part thereof in the name 

of th~ :whole, arid, upon or without such entry, at its opti•on 



terminate this lease Without lega-1 prc;icess and W-i-;t:hout ~tejud.tce 

to ~my_ other remedy or -actit'>n for an:ears of rent .or f;or anY pre­

ceding or other breach of contract, and in case of· such .terroina~ 

tion all buildings and improvements .on the d~mised lands shall 

be and remain ~he proper~y of Lessor ~ 

The term 0 holder of a security interest" as used herein 

shall refer to a person who is the ~wn-e_r or possessor of a eiecu­

rity interest in the land demised and who has fill;!d with ~e D~-' 

AH,s; partment of Land and Natural Resources and ~ith the· .efli:~ii ,of 
N.p: 

Conveyances of the State qf Hawaii, a copy of the doc~~nt· cre~ 

ating suc_h interest. 

!? • Protection 0£ Mort;gagee. In the ,event the Lesspr 

s.eeJcs to forfeit the in.terest created by thi~ le?S-se_, ·each ·~e-::· 

corq,ed holder of a security interest may, at its option·, cure 

~r remedy. the breach or ~efault within n~nety (90) days from 

the date of receipt of the notice hereinabove set forth, o! 

within such additional pe-.;--i~a as the Lessor may allow for good 

cause, a_nd add the cost 'thereof to the mortgage debt and the 

lien of the mortgage. Upon failure of the holder; -f~qm any 

moneys at its disposal, including the Special Land and DeveloP: 

ment Fundr to exercise its option, the Lessor may: (a) pay to t~e 

holder the ~ount of the nu.>rtgage debt, together with interest 

and penalties, and· secure an assignment of said debt and mort~ 

gage from said holder, or if ownership of such interest or es~at~­

shall have vested in such holder by way of foreclosure, o~ action 

in lieu thereof, · the Lessor shall pe entitled to the_conveyance 

~:f; said interest .or estate upon payment to said holder of tJ;le 

amount of the ~ortgage debt, including interest and penalties, and 

all reasonable expenses incurred by th~ holder in conn~otion wJ:th. 

such foreclosure arid preservation of its security in~erest, lees 

appropriate credits, 1nc_ludin9 income received from Efaid 1nt.eres1; 

-13-



------~ ,-----------~-_.....,...._____. ~-..,,,----....:..-~'---":..:.:.....:..:..:.___.__
·, 1 

or estate subsequent to such foreclosure; or (b) terminate the 

outstapding interest or estate ·subject to the lien of euch rooJtl. 
. . !' 

gage., . without prejuiUice· to ~my other right or remedy fo~ arrea'.rs 

of rent or for any pl."eceding or other br·e·ach or· default and there.:. 

upon use its best efforts to redispoee of· the'· land· affected thereby 

to a qualified and respon•sible person who will assume the obUfga­

tic:,n of the mortgage and the debt thereby secured: pro~idecl, fhat 

a reasonable dslay. 'bY the ' Lessor' 1n institut.ing or· pros~cutirlg 

any right or remed¥ it may have hereunder · shal,l not· operate .as a 

wai,,er of such right or to deprive it of such remedy wh~n it may 

still hope otherwise to resolve the problems cieated by the .breach 

or default. 'I'he proceeds of any redis'position affected hereunder 

shall be applied, first, to reirnbu~se •the tessor for costs and• 

~xpenses in connection with such redisposition, second, ·t~ dis­

~harge in full any unpaid purchase price or other indebtedness 

owing the State in connection with such interest or estate te~i­

nated as aforesaid,and the balance, if any~ shall be paid to the 

owne~ of s~ch interest or estate. 

6. Termination or abandonment, That the sites and ,;1ppur­

te~ant easements herein granted sh~ll revert to the Lessor upon 

termination of this lease, · or abandonment of the specific pur­

pose for which it was granted for a continuous period of one (1) 

year•. . , 

7.. Acceptance of rent not a : wai-ver. That the ac:c:ep_tance 

of :c-ent.. hy the Lessor• shall not be deemed a waiver of any bre·ach 

by the Lessee of any term, covenant or condition of this lease 

nor of t'he Leslilol; ~ s r -1ght to declare and en£orc:e a forfai ture 

for .any such bi;each, and the failure of the Lessor to insist 

upon strict performance of any such term, covenant or condition, 

or t~ exercise any option he:tein conferred, in any one or more 

insta~ces, shal~ not be construed as a waiver or relinquishment 

of any such te~m, covenant; condition or ~ption·, 
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IN WITNESS ~\1IlliREOF, ' the STATE OF HAWAII I the Le~so:r he;i;-ein, 

by its Boarcl of Land and Natural Resources, ha~ caused the seal 

of the Department of Land and Natural Resources to be hereunto 

~.;fixed 'apd these presents to be duly e,cec\,lted this ..£L day 

o:E . . . . ~ -·· ., .• 196-'l; ~nd ~~it1:H TfTT,E~~ _. 

COMPANY the Lessee herefo, ·has c·aused .these pre,sents to 

~e ~~ecuted ~i~ ;J;;.>:J. day of · ~ -f 1964, both e~fec­

t.ive as Of I t,~~ day 1tl1d yea·r her~i~~pv~ ·_.set forth. 

-.._, 

?P' 

"\ 

.. , ;'£) /u~o•~ , 
And By;.:.':'." .·:·:: :~ ·°1~ 

. / ·:: i: . M .~r .-- , · ... 
Bo~rd qf Land anQ 

•_;;¥~'ltural Resou~ce·s 
LESSOR 

HAWAIIAN TELE;PH;ONE· OOMPANY 

AndBy: ~ 
''.rt~ 

LESSEE ,.. . ' . . 
APPROVED AS TO FORM: 
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STATE OF ~WAII 
. ss 

·CITY AND COUN'IY OF HONOLULU ) 

on tll,ie ~;;>u/ day of 

me appeared /tu. -~ 
to me personally kna\>Jn, who, bein b 

that they ere the 

and that t;be seal affixed to the foregoing instrument is the 

corporate seal of said corporation and that said instrument 

was signed <UlO.~ealed in behalf -of said corporation by a~thoitty 

of its Board of Di:r:ectors, and the said /.W. ~ 
acknowledged said instJ;'ument to 

be t.ne fre.e act and deed of said cor.po:i;-ation.• 

Circuit, Sta e of Hawai,i ; · · 

.My Commission -expires: 1/4;/4~· 
bys 
Cheqlted _by;~ 

Notary PubU. t Judicial 
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SCH'EriULE ":A" · 

Hanapepe Microwave Tower Site and 
.Linking Eas·ements A and B 

Hanapepe, Waimea (Kona), Kauai, Hawaii 

Being portions o-f the Government (C;r:own) Land 0£ Hanapepe 

franapepe Mi·crowave· Tower S~te·: 

Beginn.i,ng at a pipe at the north corne·r of this parc<el 

-of l,:i.nd and on th-e west boundary bf Eleel·e· School Lot,. Governor '·s 

Exe·qµtive Order 341, the coordinates of, ~aid point of beginn:l,ng 

referred to Gove_rnment .Survey Tri&nguli3,tion St~tio.n "PUOL0 1
( being 

6479. 21 fe·et North and 6647. 89 feet East, as s.hown •on G'oV'ernment 

Survey Registere·d Map 2615, th·ence running by azirnut,hs measured 

c~crckwise from True Soµth:-

1. 347 ° 03' 25.01 feet along Ele·ele School Lot, Gov-
ernor ' :s Executive Order 341 to 
a pipe; 

2. 75 '0 35 ' 24.36 fe·et a·lqng Government Land to a pipe;-

3. 165" 35 1 25.00 feet along Government La,nd ~nd along 
the east ·end oi: Ea.a emen t B to 
a pipe; 

4. 255 ° 35' 25.00 feet along the south end o.f Easements 
B and A to the point of begin-
ning and containing a.n .AR,EA OF 
617 ~Q'UARE Fli;ET. 

EASEMENT A. 

B·eginning at a pipe at the southeast corner o·f this 

E.a:B'ement, being al·so the initial poi.nt of the abov-e describe.a 

Hanapepe Miorm-.,ave Tower S:4,te, the coordina,tes of said p¢int 

of beginning referred to Government. Sw:-v.ey T·riangulation Sta­

tion ".l?UOL0 11 being 6479. 21 feet North and 6647 .89 feet East, 

thence running by azimuths measured clockwise from True .South:-
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1. 75° 35 1 5.45 feet along, t_1i.e ~bove descr:l.bed 
Ifanapepe Mictt:owave Tower 
Site to a .pipe, 

2. 130° 35' 45.82 feet µlqng the _northeast side of 
Easemeht )3 1 

3. 155" 56 I 46.0"· 29,7 ,68 feet, 

4. 245'~ 56 ' 46 .O" 25~00 feet; 

5. 335 ° 56i 46 .O" 340 .00 feet t¢, the p9int of beginning and 
conta::l,ning an A;RE1\. OF 8,073 
SQUARE FEET. 

EASEMENT B . 

Beg:inn:i,ng at the e.ast c-orner of th-is Ea·sement, and on 

the north boundary of the above described Hanapepe Microwave 

'l'ower Si.te, the coordinates o-f sa.i:d ·po·int o.f beginrr;l..ng referred 

to-- Government ~urv¢y Triangulation $tation "PUOLO" peing 6477. • 85 

:feet North and 6642.61 feet East, -thence running by azil1).uth.s 

measured clockwise from True s ·outh.:-

1. 75 °· 35 I 19.55 .feet along the above .described 
H~apepe Microwave -Tower 
Sit·e to .a pipe -_; 

i. 345°' 35' 15.67 feet al-ong the ai;>ove describe'd 
mi.napepf,,l Mi-crow~ve T.ower 
S~te· to a pipe1 

3 .• 130 <> 35 I 276 .08 feet to a pipe; 

4. 162 ° 3·2' 47.25 f ·eet a.long Grant 9640 to Kauai 
Tel·ephone Cornpa,ny, Limited 
to a piper 

5. 310" 35' 314.54 feet to the po:l.nt of begi.nning 
and contain:l,ng a.n ARE:A OF 
7 ,23;2 $QVARE FEE'l'. 

Puu Ka :Pel·e Microwave Station and Tower Sites 
Linking Easements A, Band C 

and Access 'R,oad 

Waimea (Kona) Kauai; Hawaii 

Be;l,.ng portions of the Gover.nment {c·rown) Land of Waimea 
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Puu Ka Pele ..Microwave Station Site; 

Beginn.:j.ng '1,t a pipe at th!;! wes·t corner of t;his par­

cel of land, the -coo'rdinates of s-aid point of b-eg:l,nning re­

ferred to Government -Su;r,vey 'l'riangulation Station ";I>OU .K..ti. PELE" 

being 390.98 feet South and 141.61 fe·~t West, as l:)hown on Gov­

errunent Survey Registere·d Map 2602, thence running by azimuths 

measured clockwis-e from True South:-

1. 245 O; SQ 1 70 .00 feet along Puu Ka Pele Park, Gov­
ernor ·Y-s Exei:utive :or-der 6.9 
c\,lid :along the sputh . end bf 
Ea·sernent C· to d. pipe; 

2. 335° 50' 60 •00 feet .alqn.g .the so!,lth end of Ease.­
meht c and. allZ?ng P:u1,l xa .Pel·e 
Pa;i:'k, Gqvernor ! il Exe·.cutive 
Order 69 to a pi~e; 

3 • 65 o SQ l 7 0 . 00 feet along Puu Ka· Pe·l:e J?a:rk,-, GoV'­
ernpr' s· Execu.tiv•e O.rder 69, 
aicrmg ~he north ~nd o·f Ac­
cess Road and again along 
'.Puu -l<a Pe.le· Park, Gove~nor's 
Eie·cutiv'e Order 69 to a pipe; 

4. 155 O 50 I 60 .oo . feet al·ong ?,J.u Ka Pel·e Park, Gov­
e·rnor'·s Executive -Order 69 
to the point ,of b~ginn;i._ng and 
containiµg an AREA OF 4,200 
~QUARE FEET. 

Puu Ka. Pele Microwave Tower Site~ 

Beginning at a pipe at the north corner of this par­

cel of l~nd, the true azimllth and distance from Government $'urvey 

Triangulation Station "Pm!' KA PBLE'" being 305-0 25' 43 .44 fe·et, 

as ·s.hown on G"o-vernment Su,rvey Registered Map 2602, thenc;e running 

by azimu-t:hs measured clockwi se from Tr.ue South:-

1. 290 o · 45 I 35 ;oo feet along Puu Ka Pele Pa~k, i;;cw­
erno·r 's E:.'l:ecutiv·e ·order 69 to 
a pipe1 

2. ;20 ° 45, 35 • 00 feet alo:ng .Puu Ka Pe-le Park, ~ov­
erno:r' s Executiv·e: Order 69 -and 
along the norther-ly end ·o:f ":E;'a_!,re­
B to a pipe; 

3 • 110 O 45 I 35 .oo feet alorig the m;,rtherly em~s q.f 
Easements Band C and the 
easterly end of Easeme·nt. A 
to a pi-pe; 
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35 , 00 f ,eet ab;mg' , the eaater:(.y end o·f 
Easement A and. Puu Ka P~l.e 
l?'.ark, Govern9:r 'a Exe·cutive 
'Order 6 9 to· the poin.t o·f 
beginning a,nd conta.i,n;l:ng 
at:i: ,AJOO\ -QF 1, 2.25 •SQQ~ 
FEET, 

EASEMENT A: 

B~g;i.nni.n,g at t he east corner 0£ -t;:nis eas:em~nt an·d 

on. the "v?esterly boundary of t.he above described 'Puu Ka .Pel-e 

Microwave Tow¢r Site·, the coordinate-s 0£ said :point of b~in,­

niIJ:g ·refe1:red to Government Survey Triangulation Sta.tion •ipuu 

KA PELE 11 being~ 41. 70 fee·t South ·ana 29 .14 feet East, thence 

running ·by azimuths measured clockwise from True South.~-

1. 20 ° 45 I 17.32 feet along the above .described 
Puu Ka Pele Microwave Tower 
Site to a pipe; 

2. 290 ° 45' 5.00 feet along the ?tbove descrfbed 
Puu Ka Pele .Mi'cTowave ?,"G>Wer 
S'ite; 

3. 19° 45 I 12.33 feet along the we~t .side of Ease-
ment :Cr 

4. 66 41' 56 1 333.23 fe·et.1 

s. 156P 56 1 25.00 feet; 

6 .• 246 P 56' 350.00 feet to· the point -of b¢g.i,nn;i.ng and 
.contaj,ning .an ~ O.F' 8,526 
SO'(].li;.:Im FEET • 

EASEMENT B: 

Beginning at the north corner of thi'f3 ea'$ement and on 

the ·easterly bou,ncli:!ry ·of the a,bqve a:escribed Puu Ka Pele M.ic.:i;o­

wave Tower Site, t;he coordinates ofsaid point of beginn~ng re­

ferred to Government Survey Trian·gulation Station "PUU KA PELE." 

being: 53.72 feet south and 62.01 feet East, thence r.unning by 

1. 335 o 55 I 22. 4 11 9.0 .00 feet; . 

2. 65° 55' 22.4" 25.00 feet; 
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3. 155-q 55' 22.. 4 11 71.63 feetr 

4 . 199 ° 4"5 1 12. 9 ·2 feet al·ong the eaf?'t s:ide· .o :f Eas·e­
ment Cs 

5. 29.01) 45 ' 5 .00 feet along -t;he a.bove· .described P,m 
Ka Pele Microwav-e Tower -Site 
to a pipa~ 

6 • 200 ° .45 1 17. 7 3 feet along the above· described Puu 
.Ka "Pele Microwa.ve Tower Site 
to· the· ppint of _beg:!.nnJ.ng an:d 
containi:ng .an AREA OF 2,010 
SQUARE FEET. 

EASEMENT C: 

Beginning at t;.he south corner of this easemeht and on 

the easterly boundary of the above· de·st:rib:ed Puu Ka Pele .M;Lcr.o­

wave station Site, the coordina,tes of },aicl poi.nt of beginning re­

ferred to Government · Survey Tria_ng\tlat.i;on ,s'tation. "PW KA PELE" 

being 391.19 feet s0uth and 6.4.80 feet :West,. :l;hen·ce .running. 'by 

azimuths measured clockwise from True S'outh:-

l. 155 ~ 50 1 31.64 fe:et al:ong t;he a.bqve· described Puu 
Ka Pele Mic:rb.w~ve Station Site 
to· a p;i,pe; 

2. 65 ° 50 1 4. 24 feet along the above described Puu 
Ka P"ele Microwave Station Site1 

3. 199 .. 45 1 323,42 feet; 

4. 290 ° 45' 25. 00 fe·et al-ong the aj)ov·e de:acribed Puu 
Ka Pel·e Mic:rowav·e To'we:r Si te; 

5. 19° 45 1 342 , 83 feet partly •along the northerly ~nd 
·of Easement B to ~e· pc;,int of 
begi.nning and containi,ng an 
AREA OF 8., 260 ·SQUARE FEEJT. 

AC"CESS ROAD .: 

Beginning -at a pipe at i;he no'.l:"-t;heas"t. .co:i;-ner of this 

parcel of land a.nd on t:he southerly· bo~ndary of the aliove described 

l?uu Ka Pele Microwave Station Site, the coordinate13 of sai.d point 

·0f ;be_ginru,ng referred to Government survey Triangulation S'.tation 

"PW I<A P]l:LE'' be;l.ng 429.34 feet Ifoµth and 80.56 feet West., a ·s 

'E!hown on Governm~nt Surv-ey Regi·stered Map 2602, thence running by 

azimuths measured cl~ckwise from True South:-
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l. Along Puu Ka Pel·e Pa;i:-k, Govern0;r 's E'xecutiv.e Qrder 6~, on 
a c::u:i;-ve to the right with a 
radius of 1'30 .00 feet, the· chord 
azimuth and dista;nce l>ein.g: 35 ° 
20 1 41" !6"9.68 feet to a· pipe; 

2. 7 _6° 05' 5. 71 £eet al.ong ~u Ka ~el·e P-ark, Gover­
nor ' ·s ~e·cµtive ·order 69 f 

3. Thence along Puu .Ka .Pel--e Park,. Governor's Execut;!.ve Order 69,· 
on- a curve to the left With a 
r ·adiu·ei- of ro ,00 feet, the chord 
!=1-Zintuth tmd cii·s .tan·ce .be-ing·; 32" 

30 1118 I 13 e.8°4 feet; 

4. 168"· _32·• 50.04 feet l'ln : the· east -side 0£ J<:ok·ee Roadr 

5. Thence al·ong Puu Ka ..-.P-ele Iiax;-k, qpv:¢:i::n.or 's ExEfcutj,.ve Ord:er 69, 
on a qurv.e ~o- t .he left with :a 
radi,\rs Of 10 ·.00 feet.; the ,chord 
azimuth and distance being;: 302 11 

18 I 30 ·., 14 .44 fe~t:7 

6 • 2:56 0c 05 I 3.60 feet along Puu Ka -'!?~le ~a+;-k, Govern~r•s 
Execut:l,ve Order. 69, to a pipe·, 

7. Thenp,e along Pu:u Ka Pele Park, Governor •·s E'xecutive Ord·er 69, 
on a curve to the 1eft with a 
radius .0£ 100 .00 fe·et, the chord 
azimuth and distance be:l.ng: 218 ·0 

19' 2"6. 5" 122. 47 feet to a .p:l.pe; 

8 • 245 0. 50. I 32.25 feet along tj1e ab0Ve· described !>uu Ka 
Pele Microwave Station. Sit:e to 
the po.i,nt Qf begi,nning and con­
tai.ni11g a,n AREA .OF 5,235. SQUARE 
FEET: • . 
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