
STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Division of Boating and Ocean Recreation
Honolulu, Hawaii 96819

April 9, 2021

Chairperson and Members 
Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

Land Board Members: Statewide

SUBJECT: Adoption of the Division of Boating and Ocean Recreation Sublease 
Rent Participation Policy. 

PURPOSE:

To allow the Division of Boating and Ocean Recreation (“DOBOR”) to implement a Sublease 
Rent Participation Policy that is consistent with that directed and approved by the Board of 
Land and Natural Resources (“Board”) for determination of sublease rent participation in 
leases where participation is allowed, but no framework exists to determine the state’s level of 
participation. 

LEGAL REFERENCE:

Chapter 171-36(a) (6):

“The lessee shall not sublet the whole or any part of the demised premises except with the 
approval of the board; provided that prior to the approval, the board shall have the right to 
review and approve the rent to be charged to the sublessee; provided further that in the case 
where the lessee is required to pay rent based on a percentage of its gross receipts, the 
receipts of the sublessee shall be included as part of the lessee's gross receipts; provided 
further that the board shall have the right to review and, if necessary, revise the rent of the 
demised premises based upon the rental rate charged to the sublessee including the 
percentage rent, if applicable, and provided that the rent may not be revised downward;”

ITEM J-1
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BACKGROUND:

At its meeting on January 13, 2017, under agenda item J-4, the Board approved staff’s 
request, as amended, to adopt a sublease rent participation policy based on the policy used by 
Land Division. Board minutes of the 2017 meeting explain the Board amendment, which 
involved deletion of section C(ii) of the existing Land Division policy.  Section C(ii) allowed 
for sublease rent participation - in instances where the lessee owns the improvements - due to 
the age of the improvements (including the extent to which those improvements have been 
amortized), the relation between maintenance expenditures and sublease rental revenue and 
the extent to which the lessee occupies the lease premises for its own business (see Exhibit 
A).  The Board questioned the appropriateness of this provision for DOBOR.  The Board 
noted that Land Division did encounter leases in which the lessee owned the improvements, 
yet also had sufficient time to amortize the cost of those improvements and was subletting 
the leased premises for amounts that greatly exceed the rent paid to the State (leases for cell 
tower transmitters were used as an example).  However, the Board was not aware that the 
same circumstances applied in the context of DOBOR leases, and the Board instructed staff 
to: (1) continue the discussion on this aspect of the rent participation policy; and (2) come up 
with better wording for that section as applied to DOBOR leases.   

REMARKS:

Since the adoption of DOBOR’s sublease rent participation policy, staff conducted additional 
research and identified DOBOR leases where rent participation is warranted for the same 
reasons that justified rent participation in Land Division leases.  For example, a DOBOR 
lease to Honokohau Harbor tenant GKM features lessee-owned improvements that have been 
fully or substantially amortized, and the lessee (GKM) derives substantial revenue from 
numerous subleases that is greatly in excess of the ground lease rent.  Accordingly, in 
connection with pending and future consents to these and similar DOBOR subleases, 
DOBOR seeks to update its rent participation policy.  Specifically DOBOR seeks either to 
include section C(ii) of the current Land Division policy in DOBOR’s rent participation 
policy, or adopt an alternative rent participation policy (discussed below) that would be 
applicable to sublease consent in situations where the lessee owns the improvements. 
 
First, applicable law (Chapter 171-36(a)(6)) allows revisions to rent in connection with 
consent to proposed subleases.  In addition, lease terms (like those in the GKM lease) 
typically allow the Board to revise the rent and/or the rent structure charged to the lessee as a 
condition of consent to a proposed sublease from the lessee.

To address the disparity between the sublease rents collected by the lessee and the lease rent 
it pays to the DOBOR, staff procured the services of Sidney K. Komatsu of Lesher Chee 
Stadlbauer (“Appraiser”) to assist in the formulation of an alternative rent participation 
policy for DOBOR to apply statewide, based on pertinent industry standards.
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After consulting with several market participants, including the State of Hawaii and private 
lessors, the appraiser concluded that there is a wide variability in the context of sublease rent 
participation, and participation rates varied from 1.5% to 50%. 

The appraiser recommended a flat percentage to determine percentage rent participation as an 
alternative to the formula used in the Land Division policy, based on ease of application.  His 
rationale being that the administrative and legal costs associated with administering lessor 
consents for projects with multiple sublessees would be lower using a flat percentage, not to 
mention the greater ease in determining the participation amount. 

The appraiser recommended a participation rate of between 3% and 4%. Staff recommends 
that the range be slightly broader, with a standard participation rate of between 3% and 5%, 
to be applied in circumstances where the lessee’s improvements are substantially or fully 
depreciated.  Staff also requests discretion to deviate from the range in circumstances where 
there has been little or no time to amortize improvements, or where the revenue from the 
sublease rents is not substantially in excess of the rent paid by the lessee to the State.   
 
Alternatively, if the Board is not inclined to take action that would result in one rent 
participation policy for Land Division and a different rent participation policy for DOBOR, 
staff requests that the Land Division policy be applicable to DOBOR in its entirety.
 
Staff believes that either alternative in this proposal is justified and a win-win for DOBOR
and its lessees. Adopting an appropriate rent participation policy for these circumstances will 
enable DOBOR to recover some of the difference between what the lessee collects in 
sublease rents versus what it pays in ground rent, when it is appropriate to do so.  The 
flexibility built into either approach also allows the lessee to achieve a reasonable return on 
its investment and avoid rent participation for sublease consents where the lessee has not had 
sufficient time to amortize improvements.  

 
RECOMMENDATION:

That the Board approve adoption of the new rent participation policy (as revised by staff and 
supported by the appraisal report), or alternatively that the Board adopt for DOBOR the same 
rent participation policy used by Land Division.   

 
 

Respectfully Submitted,

________________________________
EDWARD R. UNDERWOOD, Administrator 

      Division of Boating & Ocean Recreation 
 
 



BLNR – DOBOR Sublease Rent Participation Policy April 9, 2021
Page 4

 

APPROVED FOR SUBMITTAL: 

____________________________ 
SUZANNE D. CASE, Chairperson 
Board of Land and Natural Resources

  
Attachments: 
A.  Board Action of January 13, 2017, Item J-4
B.  Lesher Chee Stadlbauer Consulting Report 
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