
STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Division of Boating and Ocean Recreation 

October 22, 2021 

Chairperson and Members 
Board of Land and Natural Resources 
State of Hawaii 
Honolulu, HI 

SUBJECT: Denial of Petition for Contested Case Hearing filed on October 6, 2021 by 
, Kekai Keahi, and Kai 

Nishiki, regarding the Renewal of Commercial Use Permits for Hawaiian 
Rafting Adventures Inc., Lahaina Harbor Water Taxi Inc., and Underwater 
Safari, Inc. for Mala Launch Ramp, Maui. 

The Board may go into Executive Session pursuant to Section 92-5(a)(4), 
Hawaii Revised Statutes, in order to consult with its attorney on questions 

ies, privileges, immunities, 
and liabilities. 

SUMMARY: 

Kekai Keahi, and Kai Nishiki 
(hereinafter "Petitioners") collectively filed a contested case hearing (CCH) petition on
October 6, 2021 regarding renewal of commercial use permits (CUPs) for various 
commercial operators using the Mala boat launch ramp.  The Division of Boating and 
Ocean Recreation (DOBOR) recommends that the Board of Land and Natural 
Resources (Board) deny the petition because Petitioners have not shown that they are 
entitled to a contested case hearing. 

BACKGROUND: 

DOBOR's jurisdiction includes issuing CUPs for companies and individuals wishing to 
operate commercially in state ocean waters.  Pursuant to Hawaii Administrative Rules
(HAR) § 13-231-67, DOBOR may issue CUPs without the need for Board approval.  
CUPs are valid for up to one year and may be renewed indefinitely as long as the 
permittee is current on all fees and charges owed to DOBOR, has met minimum gross 
receipt requirements as defined in HAR § 13-231-61, and is not in violation of any rules 
or laws of the Department. 
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Petitioners filed a CCH petition regarding the renewal of CUPs for three commercial 
operators using the Mala boat launch ramp: Hawaiian Rafting Adventures Inc., Lahaina 
Harbor Water Taxi Inc., and Underwater Safari, Inc. (the petition is attached as EXHIBIT 
A).  The CUPs for these three operators are set to expire on October 31, 2021. 
 
The CCH petition alleges the following claims: 

1. Petitioners cannot use the Mala boat launch ramp to launch their boats for 
traditional and customary fishing and canoe paddling, and to conduct nearshore 
gathering due to "excessive permitted commercial activity." 

2. The public parking lot is full of commercial customers. 
3. Commercial activities and unsafe sunscreens contribute to ocean pollution.

 
Petitioners seek a CCH for the purpose of "[adjudicating] the rights and interests of 
Petitioners with respect to the issuance of new permits."  Petitioners' desired relief 
include: denial of Mala boat launch ramp CUPs, improvements to commercial 
operations, increased training requirements, requiring use of reef-safe sunscreens, and 
limiting the number of launches or commercial customers. 
 
DISCUSSION: 
 

commercial purposes.  HAR § 13-231-67(d) limits the number of CUPs that can be 
issued for commercial use of the Mala launch ramp.  This rule was adopted in 1994 and 
amended in 2014 in order to limit the number of commercial permits allowed from 
DOBOR launch ramps.  The rule is presumed legal and valid because it was adopted 
and amended pursuant to the procedures required by Hawaii Revised Statutes § 91-3.  
"Generally, administrative rules and regulations promulgated pursuant to statutory 
authority have the force and effect of law."  State v. Kimball, 54 Haw. 83, 89, 503 P.2d 
176, 180 (1972).  A CCH cannot be used to challenge the validity of an administrative 
rule.  See In re 'Iao Ground Water Mgmt. Area High-Level Source Water Use Permit 
Applications, 128 Hawai'i 228, 239, 287 P.3d 129, 140 (2012) ("In a declaratory 
judgment action challenging the validity of administrative rules, [t]he court shall declare 
the rule invalid if it finds that it violates . . . statutory provisions, or exceeds the statutory 
authority of the agency."). 
 
Land based activities, such as overcrowded parking lots, cannot be addressed by the 
regulation of ocean activities.  See Young v. Coloma-Agaran, 2001 WL 1677259, 2002 
A.M.C. 1114 (D. Haw. 2001) (finding a DOBOR rule banning commercial vessels on the 
Hanalei River or Hanalei Bay ocean waters, which was adopted in order to control a 
proliferation of tourism, unconstitutional under the Commerce Clause and the 
Supremacy Clause of the United States Constitution),  340 F.3d 1053 (9th Cir. 
2003). 
 
These concerns must be -- and are being -- addressed by other means.  For example, a
Mala Working Group is being formed to addressed various community concerns.  
DOBOR has also requested that its commercial permittees ask their customers not park 
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in the facility.  Moreover, work to reconfigure the area to create additional parking has 
already begun and is anticipated to be completed within the next year. 
 
Petitioners claim that commercial permittees monopolize Mala boat launch ramp by 
having customers sign contracts and obtain safety instructions while on the 
ramp.  DOBOR will address this allegation directly with commercial permittees and 
reiterate that there is a thirty (30) minute time limit for use of the loading dock, as well as
remind them that these types of business activities need to take place offsite.  DOBOR 
will also make this a condition of the permit, the violation of which may result in an 
administrative enforcement action if necessary to ensure compliance. 

Petitioners claim that there are no "corresponding or reasonable benefits and returns to 
the public" as is required for the issuance of a DOBOR CUP.  See HAR § 13-251-
33.  To the contrary, encouraging commercial use of State boating facilities will bring 
economic returns to the State, which is a public benefit.  Also, allowing a limited number 
of CUPs affords ocean recreation opportunities to the general public who otherwise may 
not have access to the State's ocean waters. 

Pursuant to HAR § 13-1-29.1, the Board may deny a CCH petition when it is clear as a 
matter of law that the petitioner does not have a legal right, duty, or privilege entitling 
them to a CCH.  Staff therefore recommends that the Board deny the CCH petition 
pursuant to HAR § 13-1-29.1 for the reasons stated above. 
 
RECOMMENDATION:   

 
1. That the Board deny the contested case hearing petition by Petitioners, 

pursuant to HAR § 13-1-29.1; and 
 
2. That the Board authorize the Chairperson to take any and all actions 

necessary to effectuate its decision. 
 
 

Respectfully Submitted, 
 

 
      ________________________________
      EDWARD R. UNDERWOOD, Administrator
      Division of Boating & Ocean Recreation
 
 
APPROVED FOR SUBMITTAL: 
 
 
____________________________ 
SUZANNE D. CASE, Chairperson 
Board of Land and Natural Resources 
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Attachment: 

A. October 6, 2021 
, Kekai Keahi, and Kai Nishiki 






























