October 20, 2021

Chairperson and Members

Board of L.and and Natural Resources
State of Hawaii

Honolulu, HI

Re: Item J(5) — Contested Case Hearing Petition by Ka Malu O Kahalawai, Na Papa‘l
Waewae ‘Ula‘Ula (“Na Papai”), Kekai Keahi, and Kai Nishiki regarding Renewal of
Commercial Use Permits for Hawaiian Rafting Adventures, Inc., Lahaina Harbor Water
Taxi, Inc., and Underwater Safari, Inc. for Mala Launch Ramp, Maui

Dear Chair Case and Members of the Board of Land and Natural Resources:

Thank you for considering these comments submitted on behalf of Ka Malu O Kahalawai,
Na Papa‘T Waewae ‘Ula‘Ula (“Na Papa‘”), Kekai Keahi, and Kai Nishiki (collectively, “Petitioners”)
with respect to the Board of Land and Natural Resources October 22, 2021 Meeting Agenda Item
J(5): “Denial of Petitions for Contested Case Hearing filed on October 6, 2021regarding Renewal of
Commercial Use Permits for Hawaiian Rafting Adventures, Inc., Lahaina Harbor Water Taxi, Inc.,
and Underwater Safari, Inc. for Mala Launch Ramp, Maui.”

On October 6, 2021, Petitioners requested a contested case on any application to the
Division of Boating and Ocean Recreation in the Department of Land and Natural Resources
(“DOBOR?”) for renewal or issuance of commercial use permits for Hawaiian Rafting Adventures,
Inc., Lahaina Harbor Water Taxi, Inc., and Underwater Safari, Inc. (collectively, the “Companies”)
for commercial use of Mala wharf and ramp, located in Lahaina, Maui (“Mala Wharf”). DOBOR
previously granted both entities year-long commercial use permits that expire October 31, 2021.
Specifically, Hawaiian Rafting Adventures holds permits 20-43171/ MALA #4 and 20-43172/
MALA #5, Lahaina Harbor Water Taxi holds permit 20-38191 / MALA #06, and Underwater
Safari, Inc. hold permit 20-38199/MALA #20.

Renewal of the Companies’ commercial use permits impacts Petitioners’ ability to engage in
traditional and customary practices protected under Article 12, Section 7 of the Hawai‘i State
Constitution, as well as Petitioners’ right to a clean and healthful environment, as defined by Chapter
200, Hawaii Revised Statutes (“HRS”), and the administrative rules implementing the Board’s
conservation duties through DOBOR. As outlined in the declarations attached to the Petition,
among other things, Petitioners’ ability to engage in traditional fishing practices is impacted due to
commercial activity in the water and its effect on fish, competition to enter the water via the ramp,

and lack of access to the ramp due to overcrowding in the parking lots. The permits contemplated



for renewal each result in competition for use of the ramp, increases in the number of patrons
utilizing parking at and around the wharf, and impacts on fish.

The standard commercial use permits issued to operators do not contain any conditions
limiting the amount of time each operation can use the ramp each day. Exhibit A is a redacted
example of a commercial use permit. Condition 17 therein reserves the Department’s right to
impose further conditions. Petitioners respectfully request that their petition be granted to ensure
that Petitioners’ interests are fully accounted for in the permitting process, and so that appropriate
conditions may be imposed to protect their interests.

Further, DOBOR’s submittal recommending denial of the Petition mischaracterizes the
basis of Petitioners’ contested case request. Petitioners do not contest the validity of Hawai‘i
Administrative Rule (“HAR”) § 13-231-67(d) or the limits that it sets on the number of commercial
use permits that may be issued at Mala Wharf. Nor do Petitioners seek to contest any other
administrative rule related to the issuance of commercial use permits through a contested case
request. Rather, Petitioners assert due process rights to a contested case hearing based on (1) article
XII, § 7 of the Hawai‘i Constitution rights to engage in traditional and customary practices that are
impeded by the issuance of commercial use permits at Mala Wharf; and (2) Petitioner’s property
interest in a clean and healthful environment, as provided for under article XI, § 9 of the Hawai‘i
State Constitution and defined by Chapter 200, Hawai‘i Revised Statutes (“HRS”), and the
administrative rules implementing the Board’s conservation duties through DOBOR. A contested
case is also required to effectuate the Board and DOBOR’s fiduciary duties over public trust
resources.

DOBOR and the Board may impose conditions to address public welfare and the
environment on permits. In Young v. Coloma-Agaran, the Ninth Circuit Court of Appeals considered
whether an administrative rule' banning issuance of commercial use permits to all commercial

vessels in Hanalei River, Hanalei Bay ocean waters and at Anini Beach launching ramp was

"HAR § 13-256-36 (2000) (subsequently repealed) provided as follows:
(1) No commercial vessel shall operate at or use the Hanalei River, Hanalei Bay ocean waters, or
Anini Beach launching ramp for any commercial purposes without a commercial use permit.

(2) No commercial use permits shall be issued for commercial vessels to operate at or on the
Hanalei River or Hanalei Bay ocean waters, except that up to two commercial use permits may be
issued for kayaks to operate on the Hanalei River or Hanalei Bay ocean waters.



preempted by federal law regulating coastal licenses. Young v. Colma-Agaran, 340 F.3d 1053, 1055 (9*
Cir. 2003. The court of appeals held that because the state ban “completely exclude|ed]” coastal
license holders “conducting their federally-licensed tour boat businesses,” the state ban was
preempted by federal law. The court declined to consider whether the ban was unconstitutional
under the Commerce Clause. Id., 340 F.3d at 1058. The DOBOR submittal fails to acknowledge
that the federal district court decision was affirmed by the Ninth Circuit Court of Appeals on other
grounds than those put forth by the district court, and that the Ninth Circuit’s decision is binding.

Importantly, the Ninth Circuit appeals court reiterated, “that States may impose upon federal
licensees reasonable, nondiscriminatory conservation and environmental protection measures
otherwise within their police power," so long as those regulations are not in conflict with federal law.
Id., 340 F.3d at 1056 (quoting Douglas v. Seacoast Products, Inc., 431 U.S. 265, 277, 97 S.Ct. 1740, 52
L.Ed.2d 304 (1977)). Indeed, DOBOR has conceded that it intends to impose such measures upon
commercial users through the establishment of a Mala Working Group to address some of the
concerns raised by Petitioners, as well as by including conditions in future permits upon which
administrative enforcement action may be based.

This “working group” and proposed conditions, however, neither satisfy nor diminish
Petitioners’ right to due process with respect to renewing the Companies’ permits. Although
Petitioners welcome this initiative, DOBOR has not contacted Petitioners to include their input in
the working group. Nor are Petitioners aware of any other community groups that have been
included in discussions to date. Such a working group cannot and does not afford Petitioners’ the
opportunity to protect their property interests’ that are impacted by the renewal the Companies’
permits. A contested case is required to afford Petitioners’ due process, and to ensure that
appropriate conditions on these specific permits may be included to protect Petitioners’ interests.
Additionally, Petitioners’ interests align with the many other recreational users of Mala Wharf, and as

such, a contested case would benefit the public at large.

Dated: Wailuku, Hawaii October 20, 2021

Christina Lizzi, Esq.
Law Office of Christina Lizzi, LILLC
Attorney for Petitioners



EXHIBIT A




















