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LEGAL REFERENCE:

Sections 171-6, 171-13, 171-17, 171-35, 171-36, 171-53(c), and 171-59(b), HRS.
LOCATION:

Portion of state lands at Manele Small Boat Harbor, situated at Palawai, Lanai, Hawaii,
as described by the August 27, 2021 revised C.S.F. No. 25,891 description and map
indicating Manele Bay Small Boat Harbor Lease Areas 1 and 2, (Exhibit B) further
identified by Tax Map Key No. (2) 4-9-017:006 (por.).

AREA:

Manele SBH Lease Areas 1 and 2 consisting of a loading dock area of approximately
1,055 sq. ft. of fast land and approximately 4,225 sq. ft. of adjacent submerged land.

ZONING:

State Land Use District: Conservation

County of Maui: CZO: (Draft): Lanai Project District
TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act: YES
DHHL 30% entitlement lands pursuant to the Hawaii Constitution: NO

CURRENT USE STATUS:

Currently encumbered by Revocable Permit No. 38 to Coon Brothers, Inc., which
commenced January 1, 2018.

CHARACTER OF USE:

For preferential non-exclusive use as a loading dock, including mooring of Applicant's
vessels, for passenger loading and unloading, and other permitted uses under
applicable county zoning, and other ancillary facilities, improvements, and activities as
approved by the Department, but shall allow reasonable accommodation for mooring by
other small boat harbor users to the extent they do not interfere with Applicant's use and
uses during inclement conditions as required by the federal funding in the construction
of the loading dock. Other terms and conditions are stated in Exhibit C.
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CHAPTER 343 - ENVIRONMENTAL IMPACT STATEMENTS:

In accordance with HAR Chapter 11-200.1 and the "Exemption List for the Department
of Land and Natural Resources", concurred by the Environmental Council on Nov. 10,
2020, this proposal involves the operation of an existing facility and does not constitute
a change in use since its construction. This proposal is therefore exempt from the
preparation of an environmental assessment pursuant to Exemption Type 1:
"Operations, repairs or maintenance of existing structures, facilities, equipment, or
topographical features, involving minor expansion or minor change of use beyond that
previously existing," Part 1, ltem No. 40: "Leases of state land involving negligible or no
expansion or change of use beyond that previously existing."

A final environmental assessment with finding of no significant impact was previously
accepted by the Department as the reviewing agency, and published in OEQC's
Environmental Notice on August 8, 2005, re: Manele Small Boat Harbor Ferry System
Improvements, Lanai Island, Hawaii. Replacement of the loading dock was exempted
from the preparation of an EIS, and under federal analysis had a NEPA categorical
exclusion.

LEASE TERM:

Thirty-five (35) years. Lease to commence upon signing.

Notwithstanding the recommendation adopted by the Board on March 22, 2013 as
agenda item J-1, specifying that the lease term run concurrently with Harbor Lease No.
B-93-02 (which ends September 13, 2048), Applicant took the position that a lease term
of thirty-five (35) years from the lease commencement date was merited.

DOBOR notes that agenda item J-1 from March 22, 2013 clearly states that the lease is
to run concurrently with Harbor Lease No. B-93-02. However, meeting minutes indicate
an approved Board amendment to delegate authority to the Chairperson to negotiate
the lease terms, pursuant to which an agreement was reached to set the lease term at
thirty-five (35) years.

ANNUAL LEASE RENT AND RENTAL ESCALATION:

DOBOR obtained an appraisal from CBRE Valuation & Advisory Services ("CBRE") to
determine the lease rental rate for the premises. CBRE’s appraisal included an annual
lease rent or a percentage of gross receipts, and included an annual rental based on the
construction cost of the reconstructed dock. The appraisal was disputed by the
Applicant, who obtained their own appraisal from Medusky & Co., Inc. (“Medusky”).

Applicant objected to percentage rent on the basis that pursuant to HAR §13-234-25," it

"HAR §13-234-25 Fees for commercial use permits. (a) The following fees and charges shall be
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was already paying three percent of gross receipts for other boats owned through the
Applicant’s subsidiaries.

The parties then entered into mediation and selected Keith W. Hunter, of Dispute
Prevention & Resolution, Inc., as mediator. In the course of the mediation, Mr. Hunter
suggested the nonbinding use of a "neutral advisory appraiser" to gain perspective on
the different appraisal amounts. The May 6, 2019 neutral advisory appraiser's report
concluded "there is a scarcity of adequate market rent comparable for similar harbor
properties on Lanai"? and so adopted Medusky’s appraisal methodology.

The mediation produced the following rent settlement which included fixed step-ups
every ten (10) years in lieu of rental re-openings:

Period Annual Lease Rent
Years 1-10 $45,000.00
Years 11-20 $51,750.00
Years 21-30 $59,512.50
Years 31-35 $68,439.38

PERFORMANCE BOND:

An amount equal to two times the annual rental then payable.

APPLICANT REQUIREMENTS:

On March 22, 2013, the Board found that a lease to Applicant would encourage
competition within maritime or maritime-related operations within the Manele Small Boat
Harbor and approved the negotiation of a lease with Applicant as authorized by HRS
Section 171-59, for the rebuilt loading dock, submerged lands, and any necessary
adjoining land. The Board imposed further requirements (shown in Exhibit A)
consistent with a lease of submerged or reclaimed public land under HRS Section 171-
53(c), such as lands beneath tidal waters, including:

e Prior approval of the Governor;
e Prior authorization of the Legislature by concurrent resolution;

assessed for services provided by the department relating to commercial use of state boating facilities,
waters of the State, and navigable streams: (1) The fee per month per vessel for a permittee with a
commercial use permit and regular mooring permit who moors in and uses a small boat harbor or any of
the facilities in the harbor shall be the greater of two times the mooring fees as provided in section 13-
234-3 or three per cent of the monthly gross receipts. In addition to the mooring fee as provided in this
section and section 13-234-3, the permittee shall also pay fees and charges in the amounts prescribed in
these rules for any other facilities and services utilized in the small boat harbor.

2 The Lanai Resorts, LLC dba Pulama Lanai lease was signed on November 6, 2019 for a floating dock
and adjacent fast lands (not the loading dock) in the Manele Small Boat Harbor under the same TMK.
Annual lease rent is $46,240.00 and 10% of quarterly gross receipts for the first five years.
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¢ Reconstruction of the loading dock with federal funding as approved by the Board
and the successful completion of the new loading dock;

e All federal funding requirements and applicable federal and state laws to be
incorporated into the lease;

¢ Rent to be based on fair market value determined in accordance with HRS
Section 171-17;

e Term of the lease to run concurrently with the term of boating lease no. B-93-02
issued to Trilogy Corporation; and

e Use of the most current standard form of the Board's lease, including all terms
and conditions.

The Department obtained Governor's approval for issuance of a submerged lands lease
for the premises described in Exhibit B.

Senate Concurrent Resolution No. 158 (2013), includes a provision recognizing a
potential 35-year lease term (Exhibit D).> While SCR 158 (2013) does not cite the
particular fast and submerged lands contemplated in agenda item J-1 from March 22,
2013, it does cite the tax map key covering the entire Manele Small Boat Harbor and
therefore can be interpreted to authorize a lease up to the entire Manele Small Boat
Harbor. The Manele Small Boat Harbor loading dock was under construction until 2016
using federal funds.

LAND COURT DEREGISTRATION:

As part of the prior authorization to negotiate issuance of a new lease and easement
within the Manele Small Boat Harbor to Lanai Resorts, LLC, dba Pulama Lanai, on April
12, 2019 as agenda item J-1, the Board authorized the voluntary deregistration of
Manele Small Boat Harbor, Certificate of Title No. 89,708, Lot 745-B, Map 54, Land
Court Application No. 862 from the Land Court pursuant to applicable law and
regulations, and the land was deregistered.# The parcel is inclusive of the loading dock
and submerged lands that are part of this proposed disposition.

Agenda item J-1 from March 22, 2013 recognized that the rebuilt loading dock would be
located at Manele Small Boat Harbor at Berth 24, for which Applicant currently has a
regular mooring permit. Rather than rebuilding on Berth 24, the loading dock was
rebuilt adjacent to Berth 24 in the same location of the former loading dock that

3 "WHEREAS, the State of Hawaii and particularly those Trilogy Corporation's employees on Lanai would
benefit from a lease of the loading dock and adjacent submerged lands to run for a term of thirty-five
years and a delegation of authority to the Chairperson of the Board of Land and Natural Resources to
negotiate its additional terms;"

4 The purpose of the deregistration was to accelerate the process for the issuance of leases, easements,
permits, and other processes as the Board has approved or will approve in the future. The Voluntary
Request for Deregistration of Certificate of Title No. 89708 (Lot 745-B, Map 54, Land Court Application
862), dated June 27, 2019, was recorded at the Bureau of Conveyances on July 10, 2019 (Exhibit E).



BLNR — Request issuance of a direct lease to January 28, 2022
Coon Brothers, Inc. for certain lands at Page 6
Manele Small Boat Harbor

Applicant built in the 1970s while the harbor was then under the jurisdiction of the Hawaii
Department of Transportation.

DISCUSSION:

Manele Small Boat Harbor was originally constructed in 1965. The harbor provides
small boat slips, a rock groin for the Lanai ferry and chartered vessels, unpaved parking
areas, a comfort station, harbormaster’s office, boat ramp, and a loading dock.
Infrastructure improvements replaced many of the existing facilities, including a new
comfort station, administrative office, covered waiting areas, paved access roads,
vehicle and trailer parking areas, water mains and fire hydrants, sewage pump station
and force main, telephone and electrical utilities, streetlights, and landscaping.

The pier, comprising a portion of the demised premises, was constructed as Phase Il of
the Manele Small Boat Harbor Ferry System Improvements for $3.4 million, with the
cost of the project split 80/20 between the U.S. Department of Transportation, Federal
Transit Administration ("FTA") and the State of Hawaii. The project replaced a
functionally obsolete pier, which also happened to be damaged by a 2011 Tsunami.

The Board approved agenda item J-1 from March 22, 2013, amended to issue a lease
by direct negotiation, finding that a disposition by direct negotiation would encourage
competition within commercial maritime-related operations in the harbor. The approval
states that the lease "shall incorporate all federal funding requirements and applicable
federal and state laws."

During the appraisal phase, Applicant indicated that its use would occur only during
certain scheduled loading and unloading times related to its sailing schedule, which had
been worked out with other harbor users to avoid conflicts. Applicant later requested
exclusive "24/7" use of the premises as part of its lease negotiations but agreed to
"preferential non-exclusive use" to incorporate the federal funding requirements
regarding use by the Maui-Lanai Ferry, honor Applicant’s commitments to other harbor
users, and avoid re-negotiating the circumstances of appraisal.

Applicant has notified DOBOR that it takes exception to certain statements in this
submittal, which DOBOR understands will be addressed in Applicant's testimony on this
item.
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RECOMMENDATIONS:

That the Board of Land and Natural Resources:

1.

Declare that, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, this project will have
minimal or no significant effect on the environment and is therefore exempt from the
preparation of an environmental assessment;

. Find that pursuant to Section 171-59, HRS, this proposed lease may be disposed of

through negotiation because the public interest demands it, and under subsection (b)
of the same provision, the lease disposition encourages competition within maritime
and maritime-related operations in Manele Small Boat Harbor.

Authorize the modification of standard terms of lease provisions by approving:

(i) a term of thirty-five (35) years from the lease commencement date;

(i) the annual base rent of $45,000;

(iii) annual rent step-ups of fifteen percent (15%) at the end of the 10t, 20t and 30t
years of the lease;

(iv) elimination of the percentage rent provision; and

(v) the applicant’s “preferential non-exclusive use” of the premises, and issuance of
alease to Coon Brothers, Inc. for certain fast and submerged lands at and
adjacent to the Manele Small Boat Harbor loading dock under the amended
terms and conditions cited above, which are by this reference incorporated
herein and further subject to the following:

a. The standard terms and conditions of the most current applicable lease as may
be amended from time to time for issuance to Applicant;

b. Review and approval by the Department of the Attorney General; and
c. Such other terms and conditions as may be prescribed by the Chairperson to

best serve the interests of the State.

Respectfully submitted,

WARD R. UNDERWOOD
Administrator
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APPROVED FOR SUBMITTAL:

éMQ‘CM&

SUZANNE D. CASE
Chairperson
Board of Land and Natural Resources

Attachments:
A Board Submittal dated 3/22/13; minutes
B. Site Map; Description
C. Boating Lease Between State of Hawaii and Coon Brothers, Inc.
D. 2013 Senate Concurrent Resolution No. 158
E. Voluntary Request for Deregistration (Doc. No. A-71300691)
F. Governor’s Approval



State of Hawaii
DEPARTMENT OF LAND AND NATURAL RESOURCES

Division of Boating and Ocean Recreation
333 Queen Street
Honolulu, Hawaii 96813

March 22, 2013

Board of Land and Natural Resources
State of Hawaii
Honolulu, HI

PETITION OF COON BROTHERS INC. TO NEGOTIATE A LEASE OF
CERTAIN SUBMERGED AND FAST LANDS AND DOCK AT MANELE SMALL
BOAT HARBOR, LANAI, HAWAII

Applicant:

Applicant Coon Brothers Inc. is a Hawai'i corporation. Its principal
business is the transportation of passengers between the islands of Maui and
Lanai by boat. Applicant presently conducts business through three wholly
owned subsidiaries, including Trilogy Corporation, under use permits issued by
the Division of Boating and Ocean Recreation for Manele Small Boat Harbor.

Legal reference:

Hawaii Revised Statutes §§ 171-59, 171-17, and 171-53(c). § 171-53(c)
requires prior approval of the Governor and authorization of the Legislature by
concurrent resolution for the leasing of state submerged land. § 171-59(b)
allows for the disposition of leases by negotiation for specified operations,
including maritime and maritime-related operations, subject to certain
requirements, including that the disposition must encourage competition.

Character or proposed use:

Lease of a passenger loading dock that will be re-constructed by the
Department with federal funds, which lease shall be subject to federal funding
requirements and federal and state law.

Location:

Berth 24, Manele SBH, island of Lanai, as shown on the attached map
labeled Exhibit “A.”

Area:

APPROVED BY THE BOARD OF ITEM J-1

LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON

MAR 22 2013

Exhibit A



The area to be leased will include a loading dock to be re-built with
federal funds (approximately 1,100 square feet) and the adjoining water column
(approximately 4,000 square feet, more or less), along with the submerged land
and necessary adjoining fast land.

Zoning:
State Land Use District: Conservation
Ceded Land Status:
Section 5(b) lands of the Hawaii Admission Act
YESX NO__
DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES _ NO X
Current Use:

Trilogy uses berth 24 and surrounding waters to moor three sailboats in
the course of transporting passengers to and from the island of Lanai.
Passengers board and disembark the vessels from a loading dock on the
northeast side of the berth. One of Trilogy’s vessels occupies berth 24 under a
regular mooring permit; its other vessels use the waters adjacent to the berth
24 loading dock on a transient basis as “vessels moored elsewhere.”

Character of Use:
Commercial use
Commencement Date:
To be determined by the Chairperson
Lease rental and other financial terms:
To be determined by appraisal pursuant to HRS §171-17
Term of Lease:

To run concurrently with the term of boating lease no. B-93-02 issued to
Trilogy Corporation.

Chapter 343 — Environmental Assessment:



The subject request is exempt from the requirement of an environmental
assessment pursuant to Haw. Rev. Stat. ch. 343. H.A.R. § 11-200-8(a)(1})
exempts from assessment “[o]perations, repairs and maintenance of existing
structures, facilities, equipment or topographical features, involving negligible
or no expansion or change of use beyond that previously existing.”
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