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IN REPLY REFER TO: 

February 2, 2022 

Suzanne D. Case, Chairperson 
c/o Board of Land and Natural Resources 
1151 Punchbowl Street, Room 130 
Honolulu, Hawaii  96813 

Dear Chair Case and Board Members: 

Subject: Amend Prior Board Action of September 11, 2020, Item M-8, Request for:  
Acquisition of Lands to the Department of Transportation, Highways  
Division (DOT), for Highway Purposes, Relating to Farrington Highway, 
Project No. STP-0930-1(006), at Mokuleia and Kamananui, Waialua,  
Island of Oahu, State of Hawaii, Tax Map Key Nos. (1) 6-8-006: Portions of 010, 
(1) 6-8-007: Portions of 002, and (1) 6-7-001: Portions of 026.

OAHU 

The purpose of this request is for the Board of Land and Natural Resources (Board) to 
approve deletion of the following hazardous material provisions from the Department of 
Land and Natural Resources (DLNR) form Warranty Deed for the specific property 
identified as Tax Map Key No. (1) 6-7-001: Portions of 026: 

1. “The Grantor, warrants that if any lender or governmental agency shall ever
require testing to ascertain whether or not there has been any release of hazardous
materials by the Grantor on or adjacent to the Property, as determined by the Grantee in it
sole discretion, then the Grantor shall be responsible for the reasonable costs thereof.  In
addition, the Grantor shall execute affidavits, representations and the like from time to
time at the Grantee’s request concerning the Grantor’s best knowledge and belief
regarding the presence of hazardous materials on the Property placed or releases by the
Grantor.”
2. “The Grantor agrees to release, indemnify, defend and hold the Grantee harmless,
from any damages and claims resulting from the release of hazardous materials on or
about the Property occurring while the Grantor was in possession of the Property, or
elsewhere if caused by the Grantor or persons acting through or under the Grantor.”
3. “For the purpose of this warranty deed “hazardous material” shall mean any
pollutant, contaminant, toxic substance, hazardous waste, hazardous material, hazardous
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substance, or oil, as all of the above are defined in or pursuant to the Resource 
Conservation and Recovery Act, as amended, the Comprehensive Environmental 
Response, Compensation, and Liability Act, as amended, the Federal Clean Water Act, as 
amended, Chapter 128D, Hawaii Revised Statutes (HRS), as amended, or any other 
federal, state, or local law, regulation, ordinance, rule, or bylaw, whether existing as of 
the date thereof, previously enforces, or subsequently enacted.”  

 
BACKGROUND:  
 

At its meeting of September 11, 2020, Item M-8, the Board approved submittal of   
Acquisition of Lands to the DOT, for Highway Purposes, Relating to Farrington 
Highway, Project No. STP-0930-1(006), at Mokuleia and Kamananui, Waialua, Island of 
Oahu, State of Hawaii, Tax Map Key Nos. (1) 6-8-06: Portions of 010,  
(1) 6-8-007: Portions of 002, and (1) 6-7-001: Portions of 026 (Exhibit A). 
 
At its meeting of October 8, 2021, due to the lengthy process of acquiring Parcels 8 and 
9, Item M-4, the Board approved to authorize right-of-entry for construction purposes 
covering the land areas under Parcels 8 and 9.  Parcels 8 and 9 are part of the total parcels 
the Board approved the DOT acquire per Item M-8 at the September 11, 2020 meeting 
(Exhibit B). 

 
REMARKS:  

 
The DOT is working towards finalizing the acquisitions of Parcels 8 and 9.  However, the 
Grantor will not agree to voluntarily convey the parcels with the aforementioned 
hazardous material provisions in the DLNR form Warranty Deed (Exhibit C).  If the 
provisions are not removed, the DOT will need to proceed with eminent domain 
proceedings, which will cause more delays and expenses. 
 
The DOT has consulted with the Department of Attorney General, and there is no legal 
requirement to include the hazardous material provisions in the Warranty Deed other than 
the requirements relating to the use of the DLNR form Warranty Deed.  Even if the 
hazardous material provisions are deleted from the Warranty Deed, in the event of an 
environmental liability (such as a release of hazardous material), the Grantor would 
continue to be liable under HRS Section 128D-6.  However, the Grantor would not be 
obligated to release, indemnify, defend or hold harmless the State of Hawaii in regard to 
that liability.  The Grantor would have the same liability in an eminent domain action, 
including no obligation to release, indemnify, defend or hold harmless the State of 
Hawaii in regard to environmental liability. 
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RECOMMENDATION:  
 

That the Board:  
 
A. Amend its prior Board action of September 11, 2020, Item M-8, by approving the 

deletion of the hazardous material provisions described above for this specific 
conveyance from the appropriate conveyance document also known as the DLNR 
form Warranty Deed. 

 
B. Except as amended hereby, all terms and conditions as approved on  

September 11, 2020 shall remain the same.   
 
Sincerely, 
 
 
 
JADE T. BUTAY 
Director of Transportation 
 
APPROVED FOR SUBMITTAL: 
 
 
      
SUZANNE D. CASE, Chairperson 
 
Enclosures 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAL7c7SbE3X11E9Sewlseza6rNKCNbtF6Y
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAL7c7SbE3X11E9Sewlseza6rNKCNbtF6Y
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAcGd20-TCvLD7eA1cs-9-jWQMghSv_PIk
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