STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 22,2022

Board of Land and Natural Resources PSF No.: 20KD-080
State of Hawaii
Honolulu, Hawaii Kauai

Amend Prior Board Action of January 8, 2021, Item D-1, as Amended by Prior Board
Action of September 24, 2021, Item D-2, Terminate Use, Occupancy and Possession of
Premises under Expired General Lease No. S-3795 by InSite Towers Development, LLC;
Authorize the Issuance of a Direct Lease to New Cingular Wireless PCS, LLC (New
Cingular) for Microwave Station and Microwave Tower Facilities Purposes and Grant of
Term, Non-Exclusive Easements to New Cingular for Access and Utility Purposes,
Hanapepe, Waimea, Kauai, Tax Map Keys: (4) 1-4-001:016, 017 and (4) 1-4-001:002
pors.

The purpose of this amendment is to authorize the issuance of Easement B over lands set
aside to the Department of Land and Natural Resources, Division of State Parks, via
Executive Order 2209 (Exhibit A) and change the appraisal approach for determining the
rental value of the term, non-exclusive easements.

BACKGROUND:

At its meeting of January 8, 2021, Item D-1, the Board of Land and Natural Resources
(Board) terminated InSite Towers Development, LLC’s use, occupancy, and possession of
the subject property under expired General Lease No. S-3795, authorized the issuance of a
direct lease to New Cingular Wireless PCS, LLC (New Cingular) for microwave station
and microwave tower facilities purposes and grant of associated term, non-exclusive
easements for access and utility purposes, Hanapepe, Waimea, Kauai, Tax Map Keys: (4)
1-4-001:016, 017 and (4) 1-4-001: portion of 002 (Exhibit 1 of Exhibit B). At its meeting
of September 24, 2021, Item D-2, the Board amended its prior action of January 8, 2021,
Item D-1, to remove Easements A & B and redesignate Easements C & D as the
Department of Accounting and General Services, Land Survey Division, deemed
appropriate (Exhibits B & C).

REMARKS:

In preparing the easement document, the Department of the Attorney General (AG) noted
Easement B would encumber lands set aside to the Department of Land and Natural
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Resources, Division of State Parks (DSP), via Executive Order 2209. Land Division
confirmed the AG analysis to be correct and further noted that Easement A and the two
separate lease lots were expressly excluded from the set-aside to DSP under Executive
Order 2209.

In addition, the Board approval of January 8, 2021, Item D-1, provided that fair market rent
for the lease area would be set by independent appraisal with reopenings every 10 years
thereafter for the term of the lease, while a one-time fair market payment was to be made
for the easements. Staff wrote it this way anticipating that the appraiser procured for the
job would assign separate values to the lease premises versus the easements. As it turned
out, the appraiser found that the contributory value of the easements was reflected in the
fair market rental for the tower and station sites under the lease. The appraiser concluded
that no additional rent or payment was required for the easements.

As a result, staff is recommending the prior Board action of January 8, 2021, Item D-1, be
amended to authorize the issuance of Easement B over lands set aside to DSP via Executive
Order 2209 and to change the appraisal approach for determining the rental value of the
term, non-exclusive easements. On page 2 of the prior Board action of January 8, 2021,
Item D-1, the heading “ANNUAL LEASE RENT” should be changed to “ANNUAL
LEASE AND EASEMENT RENT”. On page 4 of the submittal, the heading
“EASEMENT CONSIDERATION” and the text under the heading should be deleted.

RECOMMENDATION: That the Board:

1. Amend its prior Board action of January 8, 2021, under agenda item D-1, as
amended by the Board’s prior action of September 24, 2021, Item D-2, by
authorizing the issuance of Easement B over lands set aside to the Department of
Land and Natural Resources, Division of State Parks, via Executive Order 2209
and by changing the appraisal approach for determining the rental value of the term,
non-exclusive easements as described above.

2. Except as amended hereby, all terms and conditions as approved on January 8,
2021, as amended by the Board’s action of September 24, 2021, Item D-2, shall
remain the same.

Respectfully Submitted,

Like Sarve

Luke J. Sarvis
Project Development Specialist

APPROVED FOR SUBMITTAL:

L oweQ. Lot RT

Suzanne D. Case, Chairperson



EXHIBIT A



AT i %

EXHIBIT A

by
P

g
Sy

Exerutive Oroer No.

Setting Astde Land Tor Public Purposes

By this Exerutive Order, I, the undersigned, Gouernor of the State of Hawaii,

Section 103A-11, Revised Laws of Hawaii 1955, as
by virtue of the authority in me vested by&* Sessionslaws-of-Hawau-=1A02, amended,

and every other authority me hereunto enabling, do hereby order that the public
land hereinafter described be, and the same 1is, hereby set aside for the following

public purposes:

FOR Addition to Waimea Canyon Park, to be under the control
and management of the Department of Land and Natural Resources,

Division of State Parks.

ADDITION TO WAIMEA CANYON PARK
Waimea (Kona), Kauwai, Hawaii
Being a portion of the Government (Crown) Land of Waimea
Beginning at a Forest Reserve Monument at the south-
west corner of this parcel of land, the northwest corner of
Waimea Canyon Park (Executive Order 1510) and at the north-
east corner of Puu Ka Pele Forest Reserve (Governor's Pro-
clamation dated May 2, 1938), said point of beginning being
11° 21' 3279.00 feet, from Government Survey Triangulation
Stétion "PUU KA PELE", as shown on Government Survey Regls-
tered Map 2602, thence running by azimuths measured clockwise
from True South:-
1. 125° 44 3200.00 feet along Puu Ka Pele Forest
Reserve (Governor's Procla-
mation dated May 2, 1938)
to a pipe:;
2, 172° 03° 1656.40 feet along Puu Ka Pele Forest
‘ Reserve (Governor's Procla-
mation dated May 2, 1938)
to a Forest Reserve Monu-
ment;
3. 160° 24' 30" 11649.00 feet along Puu Ka Pele Forest
Reserve (Governor's Procla-
mation dated December 31,
1918) and along Na Pali-
Kona Forest Reserve (Gover-

nor's Proclamation dated
June 12, 1907):




10.

il.

1z.

13.

14.

15.

i6.

270° 00°

Thence along the

325° 11* 30"

Thence along the

336° o06°

Thence along the

37° 58°

Thence along the

79° 16°*

Thence aleng the

334° 11°

Thence along the

3% 33¢

5743.44 feet along Kokee Park (Executive
Order 1509} to the west side
of Kokee Road;

west side of Kokee Road, on a curve to
the left having a radius of
340.00 feet, the chord azi-
muth and distance being:
332° 42' 24" 88.93 feet;
278.81 feet along the west side of Kokee
Road;

west side of Kokee Road, ou & curve to
the right having a radius
of 1170.00 feet, the chord
azimuth and distance being:
330° 38° 45" 222.42 feet;

alahg the west side of Kokee
Road;

west side of Kokee Road, on a curve to

the right having a radius of
80.00 feet, the chord azimuth
and distance being: 7° 02°
82.25 feet; .

4.12 feet along the northwesterly side
of Kokee Road:

northwesterly side of Kokee Road, on 2
curve to the right having a
radius of 120.00 feet, the
chord azimuth and distance
being: 58° 37' 84.64 feet;

39.18 feet along the'northwesterly side
of Kokee Road;

northwesterly side of Kokee Road, on a
curve to the left having a
radius of 130.08 feet, the
chord azimuth and distance
being: 26° 43°' 30" 206.39
feet;

55,68 feet along the northwesterly side
; of Kokee Road:

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 150.00 feet, the
chord azimuth and distance
being: 353° 52' 101.05 feet;

48.38 feet along the northwesterly side
of Kokee Road:;
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17.

i8.

19'

20,

21.

22.

23.

24.

25.

26.

27.

28.

29.

Thence along the

75°

39* 30"

Thence along the

06"

37° 30"

Thence along the

28° 51°

Thence along the

43°

35*

Thence along the

62° 53¢
Thence along the
104°

i1

Thence along the

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 50.00 feet, the
chord azimuth and distance
being: 44° 36°* 15" 51.58
feet;

45.24 feet along the northwesterly side
of Kokee Road;

northwesterly side of Kokee Read, on a
curve to the left having a
radius of 180.00 feet, the
chord azimuth and distance
being: 56° 23° 118.84 feet;

192,27 feet along the northwesterly side
cf Kokee Road;

northwesterly side of Kokee Road, on a
curve to the left having a
radius of 630.00 feet, the
chord azimuth and distance
being: 32° 58' 45" $0.73
feet;

70.58 feet along the northwesterly side
of Xokee Road;

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 820.00 feet, the
chord azimuth and distance
being: 36° 11* 209.33 feet:

323.30 feet along the northwesterly side
of Kokee Road:

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 620.00 feet, the
chord azimuth and distance
being: 53° 12' 208.57 feet;

102.18 feet along the northwesterly side
of Kokee Road;

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 160.00 feet, the
chord azimnth and distance
being: 83° 32* 112.85 feet:

48.39 feet along the northwesterly side
of Kokee Road;

northwesterly side of Kokee Road, on a curve
to the left having a radius of
110.00 feet, the chord azimuth
and distance being: 79° 38'
81.41 feet;
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30.

3L.

32.

33.

34‘

35.

36.

37.

38.

39.

40.

41.

42.

55"

Thence along the

23°®

Thence along the

3a3*

Thence along the

58°

Thence along the

”GSf'

Thence along the

36°

Thence along the

270°

05°¢

06°

33*

21’

30°

27

Q0"

30 L]

30 i

30 "

30"

5.53 feet along the northwesterly side
of Xokee Road;

northwesterly side of Kokee Road, on a
curve to the left having a
radius of 180.00 feet, the
chord azimuth and distance
being: 39° 05' 39" 99.18
feet;

205.56 feet along the northwesterly side
of Rokee Road;

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 976.00 feet, the
chord azimuth and distance
being: 28° 19' 45° 176,81
feet;

368.59 feet along the northwesterly side
of Kokee Road;

northwesterly side of Kokee Road, oan a
curve to the right having a
radius of 670.00 feet, the
chord azimath and distance
being: 45° 57*' 30" 287.75
feet;

135.05 feet along the northwesterly side
of Kcockee Road:;

northwesterly side of Kokee Road, on a
curve to the right having a
radius of 370.00 feet, the
chord azimuth and distance
being: 61° 56°' 46.14 feet;

74.33 feet along the northwesterly side
of Rokee Road:

northwesterly side of Kokee Road, on a
curve to the left having a
radius of 280.00 feet, the
chord azimuth and distance
being: 50° 59' 140.45 feet;

1.23 feet along the northwesterly side
. of Kokee Road;

northwesterly side of Kokee Road, on a
curve to the left having a
radius of 190.Q0 feet, the
chord azimuth and distance
being: 29° 01' 30" 49.16 feet:

64.03 feet across Kokee Road to the west
top edge of Waimea Canyon,
Puu Ka Pele Forest Reserve
(Governor's Proclamation dated
December 31, 1918):




Thence along the west top edge of Waimea Canyon along
Puu Ka Pele Forest Reserve (Governor's Proclamation
dated December 31, 1918), for the next five (5) courses,
the direct azimuths and distances being:

43. 345° 12° 1469.90 feet;
44, 351° 42' 728.40 feet;
45. 313° 05° 1522,00 feet;

46. 336° 49° 5213.80 feet to Government
: Survey Triangula-~
tion Station "PUU

XA PELE";
. 47. 343° 21* 2772.70 feet to a Forest Reserve
= e T K S . a8 Monument;
N
48. 68° 48° ! 1544.20 feet along Waimea Canyon Park (Exe-~

cutive Order 1510} to the point
of beginning and containing a
Gross Arxea of 1098.00 Acres
and a NET AREA OF 1080.50
ACRES, after excepting and ex-
cluding therefrom Kokee Road
(60.00 feet wide-17.25 Acres)
and Puu Ka Pele Microwave Sta-
tion and Tower Sites and Access
Road (0.25 Acre), as shown on
plan attached hereto and made
a part hereof.

SUBJECT, ALSC, the Linking Easemonts “"A", "B" and “C" ap~
purtenant to Puu Ka Pele Microwave Station mnd Tower Sites and
Government Survey Triangulation Statiors "PUU KA PELE" and "PUU
LuA"”, as shown on plan attached hereto and made a part hereof.

SUBJECT FURTHER to disapproval by the Legislature by a
Concurrent Resolution in any regular or special session next
following the date of this Executive Order.

In Witness Whereof, I have hereunto set my hand

and caused the Great Seal of the State of Hawalii to be affixed.

Approved as to form:

.........................................................................

‘Deputy Attorney ‘General
ﬂ: tee T (G -
bys Dated ;éz Z ZéJ
Checked by:
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EXHIBIT B

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

September 24, 2021
Board of Land and Natural Resources PSF No.: 20KD-080
State of Hawaii
Honolulu, Hawaii Kauai

Amend Prior Board Action of January 8, 2021, ltem D-1, Terminate Use, Occupancy and
Possession of Premises under Expired General Lease No. S-3795 by InSite Towers
Development, LLC; Authorize the Issuance of a Direct Lease to New Cingular Wireless
PCS, LLC (New Cingular) for Microwave Station and Microwave Tower Facilities
Purposes and Grant of Term, Non-Exclusive Easements to New Cingular for Access and
Utility Purposes, Hanapepe, Waimea, Kauai, Tax Map Keys: (4) 1-4-001:016, 017 and (4)
1-4-001:002 pors.

The purpose of this amendment is to remove Easements A and B. Upon further inspection,
Easements A and B were determined to be for tree trimming to maintain line-of-sight from

the subject parcel to other Microwave Tower Facilities which is no longer necessary.

BACKGROUND:

At its meeting of January 8, 2021, Item D-1, the Board of Land and Natural Resources
(Board) terminated InSite Towers Development, LLC’s use, occupancy, and possession of
the subject property under expired General Lease No. S-3795, authorized the issuance of a
direct lease to New Cingular Wireless PCS, LLC (New Cingular) for microwave station
and microwave tower facilities purposes and grant of associated term, non-exclusive
easements for access and utility purposes, Hanapepe, Waimea, Kauai, Tax Map Keys: (4)
1-4-001:016, 017 and (4) 1-4-001: portion of 002, (Exhibit 1)

REMARKS:

In preparing the documents for the easements, staff noted that Easements A and B were
originally granted for tree-trimming purposes. These easements were necessary to maintain
clear line-of-sight between the microwave tower site on the subject property and connected
microwave tower facilities. Under a Conservation District User Permit authorized by the
Board at its October 8, 1982 meeting, Hawaiian Telcom replaced the original 26-foot
microwave tower with a 50-foot tower. This increase in tower height coupled with
technological advances rendered Easements A and B unnecessary.

APPROVED BY THE BOARD OF
LAND AND MATURAL RESOURCES
AT ITS MEETING HELD ON

Septembey 24 202\ uo.




As a result, staft is recommending the prior Board action of January 8, 2021, Item D-1 be
amended to remove reference to Easements A and B. Removal of these easements will
reduce the total square footage of the disposition from 29,547 square feet to 18,920 square
feet. Redesignation of remaining Easements C and D may be appropriate as a result of the
removal of Easements A and B.

RECOMMENDATION: That the Board:

[ Amend its prior Board action of January 8, 2021. under agenda item D-1, by
removing Easements A and B and authorizing the redesignation of Easements C
and D as the Department of Accounting and General Services, Land Survey
Division, deems appropriate.

2. Except as amended hereby, all terms and conditions as approved on January 8, 2021
shall remain the same.

Respectfully Submitted.

Lede Dawne

Luke J. Sarvis
Project Development Specialist

APPROVED FOR SUBMITTAL:

gdﬂwQ_C'-d!. RT

Suzanne D. Case, Chairperson
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division '
Honolulu, Hawaii 96813
January §, 2021
Board of Land and Natural Resources PSF No.: 20KD-080
State of Hawaii
Honolulu, Hawaii Kauai
Terminate Use, Occupancy and Possession of Premises under Expired General Lease No.
S-3795 by InSite Towers Development, LLC; Authorize the Issuance of a Direct Lease to
New Cingular Wireless PCS, LLC (New Cingular) for Microwave Station and Microwave
Tower Facilities Purposes and Grant of Term, Non-Exclusive Easements to New Cingular
for Access and Utility Purposes, Hanapepe, Waimea, Kauai, Tax Map Keys: (4) 1-4-
001:016, 017 and (4) 1-4-001:002 pors.
CURRENT USER:
InSite Towers Development, LLC, a Delaware limited liability company.
APPLICANT FOR NEW LEASE:
New Cingular Wireless PCS, LLC, a Delaware limited liability company and a public
utility company registered with the Hawaii Public Utilities Commission.
LEGAL REFERENCE:
Sections 171-6, -11, -13, -26 and -95 and other applicable sections of Chapter 171, Hawaii
Revised Statutes, as amended.
LOCATION:
Portion of Government lands of Hanapepe, Waimea, Kauai, identified by Tax Map Keys:
(4) 1-4-001: 016, 017 and (4) 1-4-001: pors. as shown on the attached maps. (Exhibits 1-
A and 1-B),
AREA:
Item: Area:
Puu Ka Pele Microwave Station Site 4,200 sf
Puu Ka Pele Microwave Tower Site 1,225 sf
as amended

APPROYEDABY THE BOARD OF
LAND AND MATURAL RESOURCES
AT ITS MEETING HELD ON

January 8, 2021 (4o

D-1
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Item: Area:
Easement A 8,526 sf
Easement B 2,101 sf
Easement C 8,260 sf
Easement D 5,235 sf
Total: | 29,547 sf

ZONING
State Land Use District: Conservation

TRUST LAND STATUS:

Section 3(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

CURRENT USE STATUS:

The site is developed with a microwave station, microwave tower and access road
constructed under expired General Lease No. S-3795, to Hawaiian Telcom, Inc., Lessee,
for telecommunication purposes. The lease expired on November 23, 2013.

LEASE CHARACTER OF USE:

Microwave station and microwave tower facilities together with appurtenant easements.
LEASE TERM:

35 year

74

LEASE COMMENCEMENT DATE:

To be determined by the Chairperson.

ANNUAL LEASE RENT:

To be determined by stafl or independent appraisal establishing fair market rent for land
and improvements, subject to review and approval by the Chairperson. The appraisal shall
be procured by the State pursuant to Section 171-17(b). HRS, but paid for by applicant
Cingular Wireless PCS. LLC.

METHOD OF LEASE RENT PAYMENT:

Semi-annual payments, in advance.
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LEASE RENTAL REOPENINGS:

At the 10™, 20" 30™ 40" and 50™ years of the lease term, by staff or independent
appraisal.

LEASE PERFORMANCE BOND:

Twice the annual rental amount.

PROPERTY CHARACTERISTICS:

Utilities - electricity
Existing Improvements — Microwave station, microwave tower and relaled infrastructure

Legal access to property - Staff has verified that there is legal access Lo the property off of
Kokee Road.

Subdivision — Staff has verified the premises are located in the conservation district and
therefore not subject to county subdivision requirements. The parcels identified as TMKs:
(4) 1-4-001:016 and 017 were subdivided out of the larger parcel TMK: (4) 1-4-001:002.
Parcel 16 is the location of the microwave station and Parcel 17 1s the location of the tower.

Encumbrances - Staff has verified that the site is localed within the boundaries of the Puu
Ka Pele Park set aside to the Division of State Parks pursuant to Executive Order No. 69
dated November 10, 1919,

Conservation District - Initial construction of the Puu Ka Pele radio station began in 1960,
predating the establishment of the Conservation District. The first tower constructed at the
site was 26 feet tall. In 1982, the Board approved Conservation District Use Permit KA -
1464 to replace the 26-foot tower with a 50-foot tower. See Exhibit 1-C. Replacement
with a higher tower was chosen because line of sight was needed to the Pacific Missile
Range at Barking Sands and the proposed alternatives would have required regular
trimming or removal of approximately an acre of established forest,

EASEMENT CHARACTER OF USE:

Easements A. B.C and D: Right, privilege and authority to constnict, use, maintain and
repair a right-of-way over, under and across State-owned
land for access and utility purposes, including the right,
privilege and authority to construct, use, maintain, repair,
replace and remove telecommunication transmission lines,
poles, guy wires and anchors over, under and across State-
owned land, including the right to trim and keep trimmed
any trees in the way of its appliances and equipment.



BLNR - Authorize Direct Lease and Grant Page 4 Jannary 8, 2021
of Esmits to New Cingular Wireless PCS, LLC

EASEMENT TERM:

A4
.

years.

EASEMENT COMMENCEMENT DATE:

To be determined by the Chairperson.

EASEMENT CONSIDERATION:

One-time payment to be determined by staff or independent appraisal, subject to review
and approval by the Chairperson. The appraisal shall be procured by the State pursuant to
Section 171-17(b), HRS, but paid for by applicant New Cingular Wireless PCS, LLC.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with Hawaii Administrative Rules Section 11-200.1-15 and the Exemption
List for the Department of Land and Natural Resources concurred with by the
Environmental Council dated November 10, 2020, the subject request is exempt from the
preparation of an environmental assessment pursuant to Exemption Class No. 1, Item 40,
that stales “Leases of State land involving negligible or no expansion or change of use
beyond that previously existing.” (Exhibit 2).

DCCA VERIFICATION:

Place of business registration confirmed: YES

Registered business name confirmed: YES

Applicant in good standing confirmed: YES
REMARKS:

[INSITE'S NON-PAYMENT OF RENT AND NON-REGISTRATION WITH PUBLIC
UTILITIES COMMISSION:

General Lease No. S-3795 (GL3795) was issued to a predecessor of Hawaiian Telcom, Inc. (HTI)
on November 26, 1963 for a term of 50 years. The original microwave station and tower were
constructed prior to the implementation of the conservation district laws in 1964, At its meeting
of October 8, 1982, Ttem H-4, the Board approved Conservation District Use Permit KA-1464 for
the construction of a taller microwave tower on the premises.

At its meeting of December 13, 2013, Item D-3, the Board approved a one-year holdover of the
lease to HTI, however, the holdover document was not prepared or executed. On October 24,
2014, under agenda item D-9, the Board approved the assignment of the lease (along with other
microwave tower leases on State lands) from HTI to InSite Towers Development, LLC (InSite).
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However, even if the one-year holdover had been prepared and executed, GL3795 would have
expired a month later on November 25, 2014 before the documentation of the assignment could
be finalized. Nevertheless, InSite assumed control of the premises pursuant to the Board's consent
to the assignment and continued to operate a microwave tower there.

Beginning in 2014, staff approached InSite about the possibility of a direct negotiation lease of the
premises which would require InSite or an affiliate to register with the Hawaii Public Utilities
Commission (PUC). Initially, InSite indicated it was not interested in pursuing this option. Kauai
District Land Office staff then prepared a Board submittal requesting authorization to issue a lease
by public auction and an interim month-to-month revocable permit to InSite retroactive to
November 26, 2014, A draft of the submittal was provided to InSite on June 2, 2016 and included
a recommendation to charge interim rent to InSite at the rate payable under GL3795 until fair
market rent could be determined. [nSite provided comments on this draft, including a comment
that InSite would pay rent for the premises once the fair market rent was detenmined by appraisal.

The draft submittal was never finalized for placement on the Board’s agenda. Rather, in about
2019, InSite expressed interest in forming a PUC-registered entity. The creation of such an entity
would allow the Board to issue a lease to InSite orits PUC-registered affiliate by direct negotiation
as a public utility company. Land Division therefore put the 2016 draft submittal for a public
auction lease and revocable permit on further hold.

Later in 2019, stafl notified InSile that the department would charge rent to [nSite at the rate under
expired GL3795 retroaclive to November 26, 2014." This was intended to be an interim rent until
an appraisal could be secured. InSite objected, stating that staff had advised InSite not to pay rent
until a new disposition for the premises was issued. Staff advised [nSite that there must have been
a miscommunication regarding rent. See Exhibit 3. Invoices were then sent ta InSite, but InSite
did not pay them or contact staff to discuss them. A copy of the unpaid invoice from January 19,
2020 is attached as Exhibit 4,

Then in May 2020, Land Division sent InSite a demand letter by regular and certified mail advising
InSite that it needed to pay the interim rent within 30 days of the receipt of the letter, and, assuming
it was still interested in a divect lease of the site, provide Land Division with evidence of its PUC
registration within 60 days. If InSite mel both of those requirements. the letter explained staff
would recommend the Board issue a direct lease to InSite. If [nSite did not satisfy either
requirement, Land Division would pursue other options for the property. See Exhibit 5 attached.”

I When the Board approved the assignment of GL3795 to [nSite at its meeting of October 24, 2014, Item
D-9, the rent payable to the State under the lease was $2,000 per year. The Board also approved a sublease
by InSite back to HTT at the sublease rent of $2,400 per year, of which the Board determined the State
should share in the amount of 30% or $720. Accordingly, the lease rent last pavable under GL3795 was
52,720 per year.

2 The letter to InSite is dated May 18, 2020 and the certified mail receipt shows [nSite received it on May
26,2020,
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[nSite did not timely respond to the demand letter and did not otherwise communicate with Land
Division until its letter of September 28, 2020, more than four months after the demand letter was
received by InSite. The letter from [nSite makes a number of allegations, including that Land
Division staff directed it not to pay rent during a telephone conversation, but ultimately offers to
pay tent (though at a rate much lower than the $2,720 last payable under expired GL3795). See
Exhibit 6 attached.”

By letter dated September 30, 2020, Land Division let InSite know that it disagreed with InSite’s
version of what staff had communicated to [nSite. Land Division additionally explained that New
Cingular Wireless PCS, LLC (New Cingular) had submitted an application to use the site and that
Land Division would be presenting New Cingular’s request to the Board. Land Division declined
to accept InSite’s September 28, 2020 rent offer pending Board action on the present request. See
Exhibit 7 attached.

[nSite claims it still owns the tower on the premises despite the expiration of GL3795, The lease
provides in relevant part:

15. Surrender. That the Lessee shall and will, except as herein provided~ at the
expiration or sooner lermination of this lease, peaceably and quietly surrender and
deliver possession of the demised premises to the Lessor, together with all buildings
and-imprevements-efwhatever-name-or-nature now on or hereafter erected or
placed upon the same, in good order and condition. reasonable wear and tear
excepted.

The lined-out phrase “and improvements of whatever name or nature™ bears the letters “"A.H.S.”
and “N.P." “AH.S.” appears to be the initials ol the notary public who witnessed the lessee’s
signatures,* and “N.P.” likely stands for “Notary Public.” Accordingly, the interlineation was
made by the lessee before lessee signed the document and before the Chairperson and a Board
member signed the lease. Under current departmental policy, lessees are instructed not to make
any changes to leases and other conveyance instruments sent to them for signature. There is good
reason for policy. Many leases the department issues are through public auction, including
GL3795. Under longstanding Hawaii legal precedent, leases issued through public auction cannot
be amended. State v. Kahua Ranch, Lid., 47 Haw. 28, 36 (Haw. 1963):

The statutory provisions of Hawaii forbid any agreement between the State and a
prospective bidder for a lease of State land inconsistent with the terms of the notice
of sale as published. Any such agreement contrary to the terms of the published
notice of sale would be illegal and unenforceable. Otherwise, the statutory

3 Interestingly. [nSite’s September 28, 2020 letter with its offer to finally pay rent was senl not long after
New Cingular Wireless PCS, LLC contacted Land Division about applying for a lease of the site in early
August 2020. As discussed later in this submittal, New Cingular submitted its application for a direct lease
of the site on September |, 2020,

4 The notary’s name appears to be Alice H. Szezybek.
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requirements become meaningless,

It follows that any attemipt to amend the lease form was ineffective and that the State now owns
all buildings and improvements on the premises. The improvements consist of a lattice tower,
equipment and generator shelter, and access road.

On November 24, 2020, InSite tendered partial payment of its delinquent rent. Land Division’s
May 18, 2020 demand letter sought payment of $16,320. However, according to InSite’s counsel,
the check tendered by InSite in the amount of $§15,524.18 represents all rent received from its
subtenant, HTI, for the period December 30, 2014 through December 31, 2020, Additionally,
InSite’s check has an accord and satisfaction notation on it that may bar the State from collecting
the shortfall of §795.82 if the check is deposited. See Exhibit 8. Nevertheless, staff recommends
accepting the check to resolve this matter as it may prove more difficult to collect payment from
InSite if the Board approves the issuance of a lease to New Cingular.

NEW CINGULAR'S APPLICATION FOR DIRECT LEASE:

New Cingular submitted its application for use of State lands through direct negotiation on
September 1, 2020. New Cingular operates telecommunications towers as a public utility and
therefore qualifies for direct negotiation of a lease.

New Cingular is a subsidiary of AT&T, one of the largest telecommunications companies in the
world.  Rural communities often lack quality telecommunications service due to the cost of
bringing infrastructure to sparsely populated areas. New Cingular has a proven track record of
constructing and maintaining communications transmission equipment in Hawaii. Authorizing
this lease and easements will provide improved service to the Hanapepe area by installing a new
tenant that intends to upzrade the existing facility,

New Cingular has not had a lease, permit, easement or other disposition of State lands terminated
within the last five years due to non-compliance with such terms and conditions,

AT&T AND FIRSTNET IN HAWAIL

AT&T 15 contracted by the U.S. Department of Commerce to build and operate the First Responder
Network Authority (FirstNet), a broadband network that equips first responders to save lives and
protect communities. FirstNet and AT&T are building - at no cost to the State - a highly secure
wireless broadband communications network for Hawaii's first responders and public safety
community. The FirstNet network will deliver innovation and create an entire system of
modernized devices, apps. and tools for first responders.

Specifically, FirstNet and AT&T will:
s Connect first responder subscribers to the critical information they need in a highly secure

manner when handling day-to-day operations and responding to emergencies.
= Create an efficient communications experience for public safety personnel in agencies and


https://of$795.82
https://15,524.18
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jurisdictions across the state during natural disasters.

« Drive infrastructure investments and create jobs across the state.

s+ Usherin a new wave of innovation that first responders can depend on. This will creale an
ever-evolving set of life-saving tools for public safety, including public safety apps,
specialized devices, and Internet of Things technologies.

On August 25, 2017, Governor 1ge announced that Hawail had become the latest state in the
country to opt in to FirstNet.

AT&T and Kauai County officials identified the subject parcel and the existing
telecommunications inlrastructure as critical to expansion of the FirstNet system on Kaual.
Waimea Canyon and Kalalau valley are currently critically underserved. The urgent need for
increased service in the area was made clear over the course of the search for a tour helicopter
which had crashed in the mountainous terrain of the Napali Coast in December 2019, Expansion
of FirstNet to include the subject parcel and tower will significantly improve the ability of first
responders to coordinate their efforts in addition to providing the diverse users of the area
improved cellular service and access to 9-1-1 emergency services.

LEASE:

New Cingular is expanding its telecommunication services in Hawaii, On September 11, 2020,
the Board approved agenda Item D-7 granting New Cingular easements to construct and renovale
cell towers at two small boat harbors on Oahu. This request would expand service delivery ta the
Hanapepe area of Kauai by allowing New Cingular to renovate and modernize the existing
facilities situated on the subject parcels. Staff is requesting authorization to issue a direct lease to
New Cingular as a public utility pursuant to Section 171-95, HRS.

EASEMENTS:

Easement A: 8,326 square feet for access and utility easement.

Easement B: 2,101 square feet for access and utility easement.

Easement C: 8,260 square feet for access and utility easement between parcels 16 and 17.

Easement D: 5.235 square feet for access and utility easement from Kokee Road ta parcel
16.

See Exhibit 1-B for the easement locations.
Section 171-26, HRS, provides in part that:
Priar to the leasing of any lands, the board shall determine the feasibility of hunting

on such lands, and if any of them is suitable for hunting or may during the term of
the lease become suitable for hunting, the board may reserve such lands as game
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ranagernent areas or public hunting areas, Where the board finds that hunting on
such lands would not be consistent with the rights of the lessee or for other good
cause, the board need not reserve such lands as game management areas or public
hunting areas.

The subject lands are a very small portion of a much larger tract set aside to the Division of State
Parks as part of the Puu Ka Pele Park. Staff does not believe the lands have value as public hunting

Or game management areas.

Comments were solicited from the agencies below with the results indicated:

| Agency: Comment:
 DLNR-DOFAW No Response by Suspense Date
DLNR-OCCL No Response by Suspense Date
DLNR-State Parks | See Remarks Below
DILNR-Historic Preservation No Objections
Office of Hawaiian Affairs No Response by Suspense Date
Department of Accounting and General See Exhibit 8
Services
Kauai County Police Department No Response by Suspense Date
Kauai County Planning Department No Response by Suspense Date

By letter dated November 12, 2020, the State Radio Program under the Office of Enterprise
Technology Services (ETS) requested consideration for a reset aside of the subject parcels to the
Department of Accounting and General Services (DAGS). See Exhibit 9. ETS seeks reset aside
of this parcel to provide connectivity between its existing facility at Kukuiolono Park (Kukui) its
public safety partners in Kokee. The Kukui facility is approximately two miles down the road
from the subject properties. It currently provides coverage to Kokee but cannot provide the range
of coverage of the facility on the subject parcels. Additionally, the Kukui site will require
significant investment in the near future for renovation and replacement of the aging building and
tower, ETS anticipates significant savings due to reduced capital investiment need to maintain the
facility on the subject parcels compared to Kukui.

The State Radio Program under ETS, officially called the Hawaii Wireless Interoperability
Network (HIWIN), is a system of sites connected by the State’s microwave network. HIWIN
provides voice communication ability to the first responder agencies for the State and Counties via
Land Mobile Radio two-way wireless communication devices. Additionally. HIWIN provides
agencies with the ability to set up talk groups for varied locations and easily switch between local
groups and those at remote emergency locations.

While HIWIN relies on voice communication over radio, FirstNet is wireless data centric. This
allows advanced technology to be utilized and resources easily shared and coordinated between
first responder agencies. Deployment of FirstNet on the subject parcels will support public safety
officials during search and rescues missions, improve cellular reception, and enable the public to
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place 9-1-1 calls for emergency services in this heavily trafficked yet remote area.

By letter dated December 14, 2020, Kaual Mayor Derek Kawakami expressed strong support for
New Cingular’s application to lease the subject parcels to improve wireless telecommunications
on Kauat and deploy FirstNet in the remote areas of Kokee and Waimea Canyon. See Exhibit 10.

New Cingular has expressed willingness to voluntarily share space on the existing tower with ETS
for HIWIN, thereby greatly improving the State’s emergency services coverage and
interoperability. Interference between the two systems is a possibility. However, issues of
interference can be resolved with vertical separation or filters and resolving such issues is a normal
part of the co-location process.

Staff evaluated ETS” and New Cingular’s requests and is recommending that the Board proceed
with a lease to New Cingular based on the comments provided in Mayor Kawakami’s December
14, 2020 letter and New Cingular’s offer to share tower space with HIWIN. [In addition to
providing the greatest increase in emergency response capacity, a lease to AT&T will generate
revenue during this time of pandemic-driven budget constraints,

Division of State Parks (DSP) employees working in the area currently use cellular phones
connected to the cell service provider, Verizon. DSP crews working in the area are currently
hampered by poor cellular service on Verizon. DSP explains that adding service in this remote
arca is critical for DSP's management of the surrounding state park. Should the Board grant a
lease to New Cingular, DSP requests that New Cingular consider providing Verizon access to the
existing tower should Verizon request it and interference between the two providers™ equipment
can be avoided. Any request by Verizon to use the site would require Board approval for consent
to sublease and may result in additional rent being paid to the State under the standard State lease
terms and applicable law.

The proposed use has continued since 1963 and will continue. Such use has resulted in no known
significant impacts, whether immediate or cumulative, to the natural, environmental and/or
cultural resources in the area. As such, staff believes that the proposed use would involve
negligible or no expansion or change in use of the subject area beyond that previously existing.

RECOMMENDATION: That the Board:;

I Terminate InSite’s use. occupancy and possession of the premises effective as of
February 7, 2021, provided that any and all obligations of InSite which have
accrued up to said effective date shall endure past such termination date until duly
fulfilled, and further provided that the State reserves all other rights and claims
allowed by law.

!Q

Authorize the Chairperson to issue a Notice to Vacate to Insite demanding its
remaval from the premises by February 7, 2021.

3 Accept InSite’s payment of $15,524.18 to satisfy the amount owed by InSite under


https://15,524.18
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4.

6.

expired General Lease No. S-3793, provided that InSite vacates the premises by
February 7, 2021, If [nSite fails or refuses to vacate the premises by that date, the
State reserves the right to collect additional rent, administrative costs and fines as
allowed by law.

Find the subject area to be an economic unit in terms of the intended use.

Tind that the subject area is not suitable for hunting, nor will it become so during
the term of a new lease.

Declare that, after considering the potential effects of the proposed disposition as
provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, this project will
probably have minimal or no significant effect on the environment and is therefore
exempt from the preparation of an environmental assessment.

Subject to the New Cingular fulfilling all of the Applicant requirements listed
above, authorize the issuance of a direct lease lo New Cingular covering the subject
area under the terms and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

a. The standard terms and conditions of the most current lelecommunications
general lease form. as may be amended from time to time;

b. Review and approval by the Department of the Attorney General; and

Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.

3

Grant term. non-exclusive easements to New Cingular covering the subject area for
access and utility purposes, including telecommunications, under the lerms and
conditions cited above, which are by this reference incorporated herein and further
subject to the following:

a. The standard terms and conditions of the most current easement form. as
may be amended from time to time;

b, Review and approval by the Department of the Attorney General: and

C. Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.
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Respectfully Submitted,

Lethe Sarvis

Luke J. Sarvis
Project Development Specialist

APPROVED FOR SUBMITTAL:

,g&qu,CMlg ,é/,‘

Suzanne D. Case, Chairperson

Land Board Meeting: January &, 2021; D-1: Approved as amended.

Approved as amended. See attached page.



Land Board Meeting: Junuary 8, 2021: D-1: Approved as amended,

Approved as amended. The Board: (1) amended the title 1o add the issuance of a
Revocable Permit to New Cingular Wireless PCS, LLC ("New Cingular™); (2) amended
the fecommendation section in the staff submittal by authorizing the Department to issue
a Revocable Permit to New Cingular for purposes of allowing Hawaiian Telcom, Inc. to
continue to provide service 10 its customers pending the completion of the new lease
between the Department and New Cingular, and a delegation to the Chairperson to
determine an appropriate rental amount for the revocable permit; (3) declared

that the State owns the improvements. including but not limited to the tower on the site:
and (4) stated that InSite Towers Development, LLC’s failure to remove Lhe tower by the
February 7, 2021 date to vacate shall not waive any claim InSite may have as to
ownership of the tower.'

I Counse! for InSite Towers Development. LLC requesied a conlested cuse hearing after the Board approved this
item. as amended.
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REF, NO.: CP0O-708
FILE NO.: KA-5/28y¢82~1464
180-Day Exp. Date: 11/25/82

Hawaiian Telephone Company
P, O. Box 2290
Honolulu, Hawaii 96841

Gentlemen:
Conservation District Use Application for

Proposed Improvements to Puu Ka Pele Radio
Station Use at Puu Ka Pele, Waimea, Kauai

Ve are pleased to inform you that the Board of Land and Natural
Resources, at its meeting ©f October 8, 1582, approved your application
subject to the following condit {gps-

B That the applicant comply with all applicable statutes,
ordinances, rules and regulations of the Federal, State
and City and County governments, and applicable parts of
Subchapter 13-2-21 of Title 13, Chapter 2, Administrative
Rules, as amended; y

2. The applicant, its successors and assigns, shall indemnify
.and hold the State of Rawaii harmless from and against any
loss, liability, claim or demand for property damage, per-
gonal injury and death arising out of any act or omission
of the applicant, its successors, assigns, officers, employ-
ees, contractors and agents under this permit or relating
to or connected with the granting of this permit;

3. Other terms and conditions as prescribed by the Chairman;

4, In the event any unanticipated sites or remains such as
shell, bone or charcoal deposits, huwman burials, rock or
coral alignments, pavings, or walls are encountered during
construction, the applicant shall stop work and contact
the Higtoric Preservation Office at 548-7460 or 548-~6408;

83 That the applicant comply with all applicable Public Health
Regulations;



Hawaiian Telephone Company
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T A fire contingency plan, acceptable to the Division of
Forestry and Wildlife shall be implemented during and
after the construction and installation of improvements

to the Puu Ka Pele Radio Station;

CP0O-708

7. That the structures shall be painted to blend with the

surroundings as much as possible;

8. That the applicant shall permit co-location of government
public safety radio equipment at the subject sites as

required in the future and

approval of the Board.

Should you have any questions on any of these conditions, please
contact Mr, Roger C. Evans of our Planning Office at 548~7837.

®X¢: KRauai Board Member
Kauai Digstrict Land Agent
Kauai County Planning Dept.
DOH/OEQC/EQC/OHA
bxc: Land Management
State Parks/Historic Sites
DOWALD
DAR
DOFAW
NARS
DOCARE
Q.
S:réyy

i

Very truly yours,

SUSUMU ONO,
Board of Land and Natural Resources

Chairman
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180~Day ““p. Date: 11725782

Gerobsr B, 18832

Soard of Land and
Natural Resources

State of Hawaiil

Honolulu, Hawsii

Conservacion District Use Avplication for
Proposa2d Improvements to Puu Ka Pele Hadio Station
a2t Puu Ra Pels, Waimesa, Kaual

APPLICENT: Hawalian Telspheons Company
¥, 0. Box 2200
Honoluluy, Hawali 98841

LANDOWNERSHIPR State of Hawaii
LOCATION/ARESR TMXr 1-4-01: 16 - 4,200 squayre Fest — statig
OF PARCEL: site
TMX: 1-4-01: 17 - 1,225 syuare f22t — towar
site
AREA OF UEE: 5,423 sguars fest
SUBZONE: Resource
DESCRIBTION OF AREA:
The site is rsached by Xokse Road, z2nd is locat=d ac an slsvation of
approximataly 3,562 fest within the 2uu Ka Psle Forest Resarva.

The project is locsated in &huloulu Helau Complex, 2 registarsd
archaeolecgical site.

-—

tes, the Station
Tower Site con-
connectad by =
cated on Staze-
s&rve, Waimesa,
hon: Comgpany
This leass is
ember 25, Z013.

The Puu Fa Pzle Badio &
Site containing an =arss o
‘aininq an arsa of 1,22

Mmooy~

oy o el o
o

m v-~

r
Do N e

owned lan situa:eé within
Kaual. The grojsct site is leased to Hawal
urider General Leass Xo. $-3795 (Naovember 26,
for a2 term of 50 years and will therefore sxsi

W
2~
0«

o

HkD

The Puu ¥z Psle Radio Szation was establishsd by Hawaiian Tele
in 196D and provides intsr-island communication ssrvices prima
for the military, incluﬂing the Mational Aeronautic Administra
Kokae Trazking Station, the Sacific Missils Rangs at Barking S
and the Hawali Air Mational Guard, The radio station 3lsc ser

subsecribars in che s*Vroanalng areas, which ineluds the Kokee ar
wWazimea Canyon Parks, Hokee Camp sites, and Pux Ka Pele Zark Lots

Existing facilities includs:

[TEM H-4
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snard of and Xn-1454
FNatural Resgources Octgber 8, 1882

L. Station Site - A masoncy eguipment building containing an
area of 700 sguars fest. Two B-foot high stub towars are
mounted on the building roof, =ach supporting a 4-foot
diametesy antenna facing the tower site.

2 Tower Site - A 28~foot nigh stesl towsr susporting an
8—-foot dia ter antenna facing Kukuiclono and 2 6-foot
by 8-foot psrforated ref ¢lector facing Barking Sands.

PROPOSED iS5E:

Ine applicanc staces that the proposed improyemsnts at ths Puy Ha Pals
Radio $tation include the construction of a new 50-foot self-suoporting
steel tower at ths Tower Site and installation of & coaxial cable con-
necting the sguipment building and towsr. The microwave paths bebwezn
the Station and Tower Sites and betwsen the Tower Site and Barh g Sands

are partizlly obstructed b/ tree growth causing radio siznal atienustion.
Obstruction of the Pun ¥Ka Pals to Barking Sands path iz a2specially cri-
Lical because the system pro¢1aes the militsry with voice and data
circuits on which cr;tical, high priority government traffic is trans-
mitted., The proposed imprevemsnts will incrzasse the sarvice reliability
of ths system by corracting the existing interference problems without
the nesd for extensive tree trimming or cres relocarion along the micra-
wavea paths.

o

The applicant indicatss the newy 30-foot towsr will provids clear lins
af sight between the Puu Ka Pels Towsr Site 2nd Barking Sands, allow-
ing the microwave bzam to pass unobstructsd aboye ths kressz. The
=xisting 8-foot diamster antennz facing Fokuloloneo will be relocated
to th2 new tower and the oxisting reflector will be replaced by an
g-Zoot diamater antenna, The circult capacity of the system will
remain unchangad. Ths new tower will comply wi 21l appliczbls
regulatigns 2nd will be pzintasd znd coastructesd to blend with the

surroanding area. The existing 2é-foot towsr will bg cezmovad once

vhe new antennas are in servics, which is schedylsd for December, L3932,
A4 coaxial cable connscting tha eguipmant £ _nd towar will b=
insztallsd within the existing road and asrial = b2rwzan the
Station and Tower Sitas, The cable will elimin necessity for
microwave line of sight betwsan ths two sites a replace the

2 n Both antennas

o ]
foot diameker antennas meuntad on the buildil
will he ramoved once the cablza is in sz

Tha applicant furch
construction, which
varion and OLI_“g

The hols for the footing will be dug by workmen using snovels and
jackhammer (3) powered by alr compressor{s). The concreie for the
E:o“ing will be Geliverad by b2licopier since no concrsks pumps are

ogist will be present to moniter zll construction activitcizs
=tv] ens*:e that the archasonlogically significant seructurss are noc
adversaly impactsd. He shall heve complets zuthority to hzlt or

modify any constructlion azciivities ihat he dzems to bs a threzt.
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Bozrd of Land and EA-1e6e
HMatural Resourcsas Qctaober 9, 1282

SUMMARY OF COMPMENT:

The application was sent to the followiny zgenciss feor review and
commentz:

County of Kauai, Flanning Department, Deépartment of Water
Supply,; Department of Public Vorks, Department of Public
Works/Division of Parks and Racraat

tion; Fesderal Awiation
Administration, Fedsral Copmunicstions CommissSions State
Department of Health, Dspariment of Defense, QOFfice of
Eavironmental Quality Conkrel, Epvironmental Quality
Commission, Office of Hawailan Affairs, Department

of Accounni ng and General Services, and the following
Department of Land and MNaturzl Resourcss' Divisions:
Aguztic Resources, Water and Land Developmenk, Land
Managemant, State Parks/Historic Sites, Forestry and
Nl’dl*-v, Natural Ares Reserves System, and the Divi-

= B

sion 0f Conservation and Resources Enforcesmsnt.
Thelr comments follow:

viation Administration:

b

.8, Department of Trapsporcation, Fsdsrzal

r=laphons Corpan"' oroposad improvsmenis to
K Tole Radio Station will hawve np impact on
;

FARA op s in thx: arez. Ws have no objsctions to

County of Kauai, Planning Departmesni:

s regusstsd, w2 have reviewed thz subject permit applicacion
ang have no objections. We haye further detarminad that:
Xi The property is not lozatad within the 3Spacial
Hansgement 2rea of ths County of Kauai.

2, Sincs the preject is ible from tha Wazimsa

Yis
Canyvon Lookouk and Kokse Poad, and due to the
increase in height which will make the prajsck
mors noticeable, we recommend that the towar
be paintad an sarth-tans or non-reflective
color in order to minimize visual impacts,

Dzpartment of Public Works; Division of Parks and Racrasztion;

we have no objsctions to the regusst of Hawail
phone Company on Conssrvation District Uss aAp
No. K&2-53/28/82-1484. The Dr’]cCg will not &f
of our parks and recreational facilitiss in ths ar
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Department of Water:

W2 do nat have a water system in this area and, therefore
have no cosments to this Conservation District Uss
application,

Stet2 of Hawaili, Department of Health:

Dur st2ff has reviewed this regusst and do not foreses
any major zdverse environmental effects arising from
this project.

Plzase bs informed that we have no objections to graating
the germit.

Nepzrtment of Defsnss:

xftar :ev-ewxng Hawaiian Tesleghonz Company's proposal end
your comments, we informally advised the Aﬂm;nl trator of
Kawvai Civil Dafenss Agency of Hawalian Telephong Company's
improvement plan of the Puu Ka Pesle Radio Btatien.

This department has no gbjections to Hawaiian Tslephonse
Company 's propesal and we concur with the resguirements
of your letter, CPO-212,

Deparcment of %CLOUFCLHQ andl General Services:
= havs raviswed th=2 Conssrvation District Use &pplicztion
for the subiect prejsct and £ind that chaz propossed projzct

will not affect any of our facilities.

"y
U'ts

0ffice of Environmental Quality Control:

We have no objsction to this Conservation Districk Uss
Apglication. The only environmental effact that wa
foresze Irom this project is the nonassthatic appearancs

a

of th= S0-Zoot towsr, We fssl this would b2 more than
affsst by the benefit of improved commenicationz for fhs
military, NASA's Hokee Tracking Station, the Pacific
Missile RBangs at Barking Sands, and ths Hawsii aic
Nztional Guard.
Departmant of Land and Matural Pespurcas, Divisicn of Aguatic
R=SOuYrcses:

April 13, 1982 comments:

The proposed improvements will have minog efifect
on Torest Resesrve management with the provision
that any tres trimming withia ths Puu Ka Pels


https://communica:t.io
https://ce~art.ue.nt

BSoard of Land and ZA-3464
Matural Resourcas October 8, 1%

Forest Rzserve be aocroved by the District
Forester,

Since tha project work is within a State Park,
the State Parks Division concerns should weigh
tha heaviest. From discussing this project

with the Xawal District State Parks rapresenta=-
tive, T understand there ig considerzble concern
related to esthetics over rzising the hsight of
tha taower.

Division of Stazbte Parks, Historic Sites:

Ae subjsct preoject is loeated within the Waimea Czanyon
tate Park n=zar ths paak of Puu Ka Pele, the highast

cak in the area, prominently located by the canyvon rim.
he project is also located in the aheloulu Heizu Complex,

g
[0

a “Yzluable Status" to bes placsd on ths State Regiszer
& location of the heiau and habitabion sites at such
high elevation make this compléx unusual with good

sarch and intarpretive potential. Adegnate space

i s ing and other fapilitiss togsther with
interpretive value and scenic yalus by the canvon
offer a good site for future park devalopment.

L R | Bsm = U e
o]

e O

s
g
=
™

UnFortunaktsly, th2 gradual developmant of ths subj=ce
facilities and other facilities within Waimea Canyon
and Kokee Stats Parks ars eroding the naturel and
cultural hericags valuas upon which thess parks were
éstablished, If these parks are to be presarvaed and
continus tc be major tourist destination aress, the
trand toward further davelopment must be reversed.
Wa, therefore, recommend that ths subject raguest bs
denied and t :isting communication Zacilities
eventnally be ralocated. Tt is our understanding
thzat joint vss of communication relay facilities is
somstimes feasible and we notes that this option was
npt address=ad. Ve also gusstion the adeguacy of the
envirocnmental isipact assessment and negative declara-
¥ion.

Division of Land Management:

TMiK: 1-4-01: 16 znd 17 ig lsassd to Hawaiian Telephonz
Company undzr Gensral Lease No. 5-3795. Land Manags-
ment Division has no objscilon to the oropessd improve-

GiencTs.

Division of warer and Land Dezvalopmant:

e

tio objsctions sp=cific to Division of Wzter znd Len
Development programs.

Natural Rres Bessrves Systan:

w
™

¢

registersd archasological site, which has bsen recommandsd
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Division of Conservation and Resourcss Enforcement:

Field inspection coaducted at sits on August 20, 1982,
Division of Conssrvation and Resources ?ﬂforcem;nt Kauai
has no objsctions to z2pplicant's proposed improvements
to the Pua Xa Psle Radio Staticn.

Following revisw 2nd accaptance of th: appl

igation, for processing,
the apolicant, by lstter gdated August &, 1982, was

actified that:

he propossed use, improvements to the Puu Xz Pels Radio

de
ipn, is a conditionzl use of the Resource Subzons
n

tion,
ths Conssryation District accerding to Administrative
lzs, Title 12, Chapter 2, zZs amandszd;

2. Mo public hearing pursuant to Section 1
Revisad Statutss (HRS), as am2ndad, wil

. Iin conformance with Section 1:30, 2I8 Regulations, &
négative dsclaration was determined for the proposed

action, and written clearance from the County of Kauai

cegarding SMA reguirements has bzen obtainped.

The obj=ctive of the Resource S5ubrzon= is to develop, with proper
managemsnt, 2reag to ensurs sustained use of the natural resourcss o
those areas.

[0

Subchapter 21 relating to standards rzguirss all applications bz
raviewed in such a manner that the okjectivs of the subzonz is
giyen primary consideration.

L0 the curreat

u

icant has explorsd thre=z {(2) zlternstiyve

A “no project" altsrnative is possibler Signal actenuvation problems
wotid continue due to trees growing within th: microwave paths
between the tower and stacion and bstwzen Puu Ka Pels znd Barking
ands. Excansive tres trimming or relocatione would be periodically
reguirad tc maintzin clzar lins of site inorder wo maintain ssrvica
relispility.

The applicaat, with the Kauzi Porestry Division Staff has datermined
that initizlly 15 to 20 tre=s must be cut oxr vemoved to clear the
microwave path beswessn Puu ¥a Pels znd Barking Sands. They indicate
that in the long run, approximatsly ons acre of trees must be cut or
ramoved becauss of futurs tres growth within ths path. Ths trees
which must bz cut or remceved ars 18-20 inches in diameter and 30-100+

fzet, in haight,

The second alternativs is ta ssiagklish a new radio station besitwzen
¥Xukuiolono znd Barking Sands. The app‘;canh =stimates the co;c o
b= 51,250,000.00, compared with $100,000,00 for the ?rOpOa“g tower
znd cableé azt Pun Ka Pele. The applicant states that all othey sditasls
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alterpative radio station sites are also situatad in the Conzervation
Digtrict. BEstablishing a new station at a new site, asids from beling
rather exgensive, would gensrate additional environmental impacts.

The third alternative suggested by the applicant is ths installation
of a new asrial cables betweesn Xukuiolono and Barking Sands zlong
Kaumpalii Highway. The applicant sstimates the cost to be §250,000.00.
Highway traf fiec would be dxsrup:e& during construction and ths
trimming would be required peri OGlCaily, The system would bs subjecf
to damage from adverse weather and wshicular sccidsnts. The appli-
cant statss the military reguires 99 parcent service availability

and cestoraticn within 10 minutes in the event of failure. The

applicant indicates the third alternaktive will not satisfy ths
military raguirsments.
Sevser othzr zlternacives havs been sugsested and discusszd with

al
che applicant.
tUse of 2 nicroviave tower on the coastal lowlands in place of an
aerial cable was suggsstac.

Tha applicant did not considar this alterpativs but has indigaved
that 2 clear line of sight between Kukuilono zand Barking Sands

requirs twO OY more microwava towers and congiders this o
b2 a high cost alternsativs.

height of the Barking Sands tower was alsc brought ug
ati

wlicartes the Equlng Sands tower is presently over 100
ing the hzight of this towsr to tﬁe rAqulreﬂ 150 fest
ning both U.8, Federal Aviation
nse agprovals, and would gprowve

o E mag
(I G o

pplicant's snginzering staff further indicates that the antsnnas
ne existing Puu Ka Peols towsr would have to b2 moved to ths twp
2 towar, reguiring rebuilding the ex*st1ng tower Eo strengthsn
s They also ,“pect PAA would aot approve the addsd height on the
nich is adjsecent to the runway thare.

that most agesncies reviewing the svbjsct application havs

ns to the pro:u==6 improvements. Soms agencies noos ths

i pzarancs of a2 30-foot tower, and suggsst ths {

at to minimize visual impicts. 3Some zlso nocs i
ffset by the beasfit of an improved communication

non-aéstheric
aporopriats pa
impact will b
system,

The primary objsction te the st b) <t propeszl comes from tha Dspariment
of Land and Natural Rescurces' Divisicn of State Parks, Historie Sitss
snd Qutdoor Recreation, the agency charged with responsikilitry for
manzagement of the Xokee and Waimez Canvon 3tabe Parks. The subject

parcels ars within the boundary of the Waim=2a Canyon State Bark,
L Y

State Parks' staff has indicated that their comments zddress the
need (o return park arsas to kthelr natural stais and thsn preservs
re

&, and its resourcas for future park use,
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State Parks' staff further maintains that gradual devalopment of this
and other similar facilities within park boundaries erodes the natural
and cultural heritage values upon which Kokee znd Waimea Canyon Parks
ware established,

Continued, gradual development by way of improvements simply makes
the task of returning the park to its natural stakte and pressrving
sités more déifficult, i.e. such imgrovements repressnt investménts
such that the evisting facilities bacome "more permanent',

fHiowever, the Divisien of Land Managemaent informs us that Gsnersl
Lease Ng. S-37935, which includss the subject sites, is & nsgotiated
lease, sold directly to the Hawaiian Telephons Companv. A&s such,

this lease czn ozly bz terminated upon mutual agresment of lessor,
the State of Hawaii and lesses, the Hawaiian Telephoae Company.

Thas State Parks suggastion of avaptusl faeility reloeation, would
therefors hing= on a mLtual State of Hawaiifdawaiian Talephone
agresment to terminate the sxisting lezse. 3Such a terminatien,

based on the raguest to relocate this Facility, would zlso liksly
inyolve releocation costs. It is possible that tha agency reguesting
the relocation, would be reguired to bear tha cost of doing sa.

In following up State Parks' comments, Sitarff found that Stats Parks
wouldé consider usa of the existing towsr site less objectionabls
than davaloping a new adjacent tower.

tive of cutting 2 lins of sight through the forest in
place of eracting a 30-foot tower was 2lso considersd te be
acceptable grovidsd the cut could not be seen from the Xokee Road
or from various Waimez Canvon viewpoints. Forestry's Kauai staff
indicates the out would not be ssep from the road,

The altesrnat

ijowever, Forestrv and wildlife's Xeual staff has indicated that 13-20
trees must be cut ta achieve the desired line of sight. 3In the lang
run, onz acre of tre=s must b2 owr or removed. Kauai District staff
states zhe trees are 18-20 inches in diamstsr and 80-100+ fest in
height, 2nd are oldsr tress plantzd in the 1830's under the CCOC

B
program. Ths Kaual District staif would nof = te ses these trass
cut. Their concsrn is based on the number &f trees to be cut or
removed.

Conclusion:

In 1253, Hawafiian Tzlephone was given a 50 year lesse for ths specific
purpose of davaloping ths subject parcsls for a microwave towsr and
station, As such, the land use is =:ztablished. The pressnt issue is
really =2 metter of maintaining the exiscing use,

Growich cf trees in the line of sight reguirsd for microwavs transmissior
now causes interference. The objective is fo eliminate thac inter-
ferance. Ths currcent proposal seeks tc accomplish this by canstructing
a npaw towsr, 24 fe=t higher than the adjacsnt existing tows nd by
replacing tower to station antsnnas with an undarground cabiz.

1

Fige diffsrent altarnativses o this preposzl have besr explored, The
propasal, as well a= the altesrnatives are objectiomable, in part, to
either the agencies invelved in wanaging the areas, or the applican
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Forestry's and Stats Parks’ objectives, preservation of forest and
pras2rvation ©f natural and cultural resources, an archaszological

site and scenic views of Waimsa Canyon, are guite :iﬂilar to the
objsctives of the BResource Subzone, that is; to dsvslop with propsr
mafagémeEnt, Areas to ensure the sustainsd use of Lhe resourcss prasenc.

If this were a nsw site, given ths same resources pressnt, forest and
park arsa; an archasological site considered valusbls, and the nzed
to preserve thess rssources, staff would agraze with a1l concarned
zgencies and baséd on ths objsctive of the Resource Subzonz, deny

the application.

Howayer; this is not ths case; the land use exists, a2 50 vear lsass
axists, with 31 y=ars remaining, the need to maintain the fzcility
asefuinéss is essenkizl, ths altarnacivas are unaccapiabls,

Staff dogs voncur with the Division of Stata Parks managament objective
but presently finds that the nﬁed to maintain facility ussTfulnsss ouc-

weighs any impact evident.

The applicant should be aware of park and forestry managemant okjec-
tives and should anticipate relocation of the exiscing facility at
the sxpiration of the curreat lsass on the subject parcals,

In reviswing the policies in Consarvation Lands Plan,
Stef? maincains that it ig &1 tg consider ths proposzl to
b2 consistent with the plan ijsctiv,s, Consistency in this c¢iss
can only achievad in the long term, at the time of tha lsass

expiration.

such, Steff recommsnds as follows:

o
o0

RECOMMENDATION:

F

Peu Ra Pels Radio Static
ig and 17 in the Resaurce

oveﬁ subject to thz

Subzone o
follawing

ds That thes applicanc comply with all anplicakle statutss,
ordinances, rules and regulztions of the Faderal, State
and City and County governments, znd applicable paris of
Subhohzpter 13-2-21 of Title 13, Chapter 2, Adminiscrztive
Rules, as amendsd;

2. The zpoplicant, its successcors and assigns, shall indemnify
znd hold the State of Hawail harmless from and agzinst any
loss, liability, claim or demand for property damage, per-
sonal injury =z=nd death erising out of any act or comission
of thz applicanz, its successors, assigns, ofiiecsrs, emplov-
ees, coaotrectors and sgents under this psromit o relating
to or connected with ths granting of this permic:

3. Otner terms and conditions 23 prescribed by ths Chairman;
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4.

(84}

7>

Arrachmpencs

in the event any unanticigated sites or zemains such as
shell, bone or charcoal deposits, human burizals, zock or
coral alignments, pavings, or walls ars encount=réd during
construction, ths applicant shall stop work and contact
thz Historic Preservation Office at 54B8-7480 or 54B-6408;

That the applicant comply with all applicable Public Health
Regulations:

;

. firz contingency plan, acceptable to the Division of
orestoy and wildlife shall be implementad during andé
fter the construction and installation of improvamencs
th= Puu Ha Pels Radic Station;

o Ty

o

Tnat the structures shall b2 paiated to blend with the
surroundings as much as possible

Thzt the applicant shall psrmit co-lccation of govesrnmenc
public safety radie esquipment ai the subject sices asz
raguired in the future.

Respzetfully submitked,

éSZ&Adxla :Sza4¢¢ulg

k SHERARIE SAMUILS

K<k\ Staff Blannsar

APPHOVAL TOR SUBMITTAL:

(L.

-~
SGSUMU OW0, Chairman

Bozré of

Land and Natural Rescurces
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EXEMPTION NOTIFICATION

Regarding the preparation of an environmental assessment pwrsuant to Chapter 343, HRS and

Chapter 11-200.1. HAR

Project Title:

Project / Reference No.:

Project Location:

Project Description:

Chap. 343 Trigger(s):

Cumulative Impact of
Planned Successive
Actions in Same Place
Significant?

Action May Have

Authorize the Issuance of a Direct Lease and Grant of Term, Non-
Exclusive Easements to New Cingular Wireless PCS, LLC, for
Telecommunication Purposes, Hanapepe, Waimea, Kauai, Tax Map
Keys: (4) 1-4-001:016 & 017 and 1-4-001:002 pors.

20KD-030

Portion of Government lands of Hanapepe, Waimea, Kauai,
wdentified by Tax Map Keys: (4) 1-4-001: 016 & 017 and ]-4-
001:002 pors. as shown on the attached map. (Exhibits 1-A and 1-
B).

Authorize a Direct Lease and Grant of Easements to New Cingular
Wireless PCS, LLC, for microwave station and microwave tower
facihities together with appurtenant easements.

Use of State Land

Exemption Class No.: In accordance with the Exemption List for the
Department of Land and Natural Resources, approved by the
Environmental Council on November 10, 2020, the subject request
for issuance for right-of-entry is exempt from the preparation of an
environmental assessment pursuant to Exemption Class |1,
“Operations, repairs, or mamtenance of existing structures,
facilities, equipment, or topographical features, involving negligible
or no expansion or change of use beyond that previously
existing,” and [tem 40 that states, “Leases of State land involving
negligible or no expansion or change of use beyond that previously
existing.”

The subject parcels have been under continuous lease for
telecommunication purposes since 1963, No change in use is
authorized by this Board action

No, the requested locations have been used for same uses since the
nitial lease was granted in 1963.

No. EXHIBIT 2




Significant Impact on
Particularly Sensitive
Environment?

Analysis:

Consulted Parties

Recommendation:

Staff believes thal the request would involve negligible or no
expansion or change in use of the subject location beyond that
previously existing.

Agencies listed in submittal.
That the Board find this project will probably have minimal or no

significant effect on the environment and is presumed to be exempt
from the preparation of an environmental assessment.
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Moore, Kevin E

From: Moore, Kevin E

Sent: Monday, August 26, 2019 9:19 AM

To: Rani Jackson

Cc: Tsuji, Russell Y; Kaanehe, Blue; Rosemary T. Fazio; Naomi U. Kuwaye; Matsunaga, Wesley T; Neustein,
Alison

Subject: RE; Expired GL 5-3795; HI029 - DLNR

Roni,

Thank you for the email. We must have had a miscommunication about the rent for the expired lease
on Kauai. It was never our intention for InSite to occupy the premises without paying rent (or
providing liability insurance) for these past years. We acknowledge the situation developed in large
part because our Fiscal Office stopped issuing invoices for the lease, which was an oversight on our
part, We are working to remedy that now and are glad to hear that a subsidiary of InSite will be
seeking public utility status in Hawaii. We look forward to working with you to resolve the situation.
Thanks again.

Kevin

From: Roni Jackson [

Sent: Friday, August 23, 2019 5:21 PM
To: Moare, Kevin E

Kaanehe, Blue —; Rosemary T, Fazio
; Naomi U. Kuwaye

Cc: Tsuji, Russell Y
Subject: Re: Expirad GL S-3795; HI029 - DLNR

Dear Kevin- | apologize for my delayed response to your July 20th email. InSite has been extremely busy with
acquisitions, that coupled with my family’s cross-country move (from VA to CA) in mid-June, have made this a very
challenging and busy summer.

Nonetheless, | followed up with you for well over a 18 manths following InSite’s 12/30/2014 closing of its acquisition of
HT’s communications sitas regarding the revocable license that you advised would be issued given the expirad status of
Leas= No. 3795 (including the provision of a redline requesting limited changes to DLNR's original draft), but did not
receive a response. You expressly instrucied that InSite was NOT to tendar payment to DLNR until the new, revacable
license wasissued. Hance, InSite respectfully objects to the allegation that InSite is in any way delinquent.

| brought this site to Russell’s attention in May while having had the privilege to meat with him and Blue Kaanehe
following a meditation partaining to another lease in Honolulu, It was after that maeting that | heard from you regarding
Lease 5-3795.

I will review this important matter early next week and will reply promptly. InSite has recently formed a subsidiary that
will apply for status as a public utility in Hawaii. This entity is that which will pursue lease negotiations with DLNR for this
site (referred to by InSite as HI029 Kapele). InSite will be advised by Rosemary Fazio and Naomi Kuwaye of Ashford +
Wriston (both of whom are copied on this email) on the application. :

| much look forward to working with you again (it is always a pleasure), and will be in touch next week.

| EXHIBIT 3



With kindest regards from Virginia,
Roni

Roni Jackson

General Counsel

InSite Wireless Group, LLC

1199 N. Fairfax Street, Suite 700
Alexandria, VA 22314

(0) (703) 258-1725

R B

On Aug 23, 2019, at 10:51 PM, Moore, Kevin E — wrote:

[External email)
Hi Roni,

I'm following up on my email of July 10, 2019 below. Our accounting system shows no
payments made by InSite for the use of the premises under expired General Lease No. S-
3795. We need to address that delinquency as well as the plan for moving ahead with a
new |ease of the site. Please let me know if you would like to discuss. Thank you.

Kevin

Kevin E. Moore

State Lands Assistant Administrator

Department of Land and Natural Resources, Land Division
1151 Punchbowl Street, Room 220

Honolulu, HI 96813

From: Moore, Kevin E

Sent: Wednesday, July 10, 2019 3:30 PM
To: Roni Jackson : -

Cc: Tsuji, Russell Y

Subject: Expired GL S-3795; HID23 - DLNR

Hi Roni,

As you may recall, the Board of Land and Natural Resources approved a one-year
holdover of the subject lease at its meeting of December 13, 2013, Item D-3, Then at its
meeting of October 24, 2014, Item D-9, the Board approved the assignment of the lease
to InSite. The lease expired before the assignment could be executed, but InSite
continued to use the property after lease expiration.



It recently came to our attention that at the expiration of the holdover period, our Fiscal
Office stopped billing for this site. We have now instructed Fiscal to resume billing at the
rate last charged under the lease, which is $2,000 per annum, plus 30% of the sublease
rent collected from Hawalian Telcom, Inc. (30% of 52,400 is an additional $720 per
year). We wanted to give you an advance notice that InSite will be receiving a bill
shortly. The rent we are charging is an interim arrangement until we can determine
what the new disposition for this site will be and what the appropriate charge is. In this
connection, can you please let us know whether HTI is still subleasing at the site at the
same rate (52,400 per year). Are there any other subleases?

Finally, Russell mentioned that InSite might be reconsidering registering itself or an
affiliate with the Public Utilities Cornmission so that it could attain status as a public
utility and be eligible for direct leasing under our statute. Has any final decision been
macle on this point? We really need to get a Board-approved disposition in place for this
location. Thank you.

Kevin

Kevin E. Mcore

Statz Lands Assistant Administrator

Department of Land and Natural Resources, Land Division
1151 Punchbowl Streat, Room 220

Honolulu, HI 96813
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DEPARTMENT OF LAND AND NATURAL RESOURCES

S FISCAL OFFICE
AL P.O. BOX 621

(808) 587-0353
01/19/20

COST CENTER: 0550 SOURCE: 1724

INSITE TOWERS DEVELOPMENT, LLC
1199 N. FAIRFAX ST., SUITE 700
ALEXANDRIA, VA 22314

HONOLULU, HAWAII 96809-0621

DOCUMENT NUMBER

gl3795

TOTAL DUE: $16,320.00
PLEASE DISREGARD THIS BILL |F PAYMENT HAS

BEEN MADE

AMOUNT PAID:

PLEASE DETACH AND RETURN ABOVE PORTION WITH YOUR PAYMENT FOR PROPER CREDIT

REFERENCE
APPTO BILLING PERIOD DESCRIPTION AMOUNT
DATE | NUMBER
06/30/2019 | C-298331 | Balance Due | MOOB340 06/30/2019 RENT-11/26/14-11/25/19 10.000.00
08/30/2019 | C-298332 | Balance Due | M006341 06/30/2019 SBLS PARTICIPATION RNT-11/26/14-11/ 3.600.00
11/26/2019 | C-301652 | Balance Due | 11/26/2019 - 11/25/2020 | USE OF LAND-SPECIFIC PURPOSE (11/20 2.720.00

Please Make Check Payable To: "Land & Natural Resources"
PAST DUE AMOUNTS MAY BE SUBJECT TO A 1% PER MONTH FINANCE CHARGE AND A LATE FEE
THE STATUS OF YOUR ACCOUNT IS AS FOLLOWS:

CURRENT 1-30 e TRg 1260 T | R G R (| TOTAL DUE
0.00 0.00 2,720.00 13,600.00 $ 16,320.00
DOCUMENT
NUMBER
gl3795
1o EXHIBIT 4
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SUZANNE D, CASE
CHAIRFERSON
KOAKRD OF LAND AND SATURAL RESOL RS kS
COMMISSION DN WATEK RESOURCY
MASAGEMENT

DAVID Y. IGE
ZOVERNOR OF HAWAI

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

I"OST OFFICE BOX 621
HONOLULE BAWAT 96804

May 18, 2020

VIA FIRST CLASS MAIL &
CERTIFIED MAL RETURN RECEIPT REQUESTED: 7015 3010 0000 3812 9536

InSite Towers Development, L1.C
Attn: Roni Jackson, General Counsel
199 N. Fairfax Streel, Suite 700
Alexandria, VA 22314

Subject: InSite Towers Development, LLC's Use of State Land under Expired
General Lease No. 8-3795, Hanapepe Microwaye Tower Site and
Linking Easements A and B, Hanapepe, Waimea, Kauvai, TMKs: (4)
1-4-001:016, and 017 and other portions of plat 001,

Dear Ms, Jacksan:

As you will recall. General Lease No. S-3795 (GL3795) was issued to a predecessor of Hawaiian
Telcom. Inc. (HTT) on November 26, 1963 for a term of 530 years. At its meeting ol December
13.2013. ltem D-3. the Board of Land and Natural Resources (Board) approved a one-year
holdover of the lease to HTI for an annual rent of $2.000. which HTI paid. On October 24, 2014,
under agenda item D-9. the Board approved the assignment of GL3795 (along with other
microwave tower leases on State lands) lrom HTI to InSite Towers Development, LLC (InSite).
However, GL37935 expired a month later on November 25, 2014 before the documentation of the
assignment could be finalized. [nSite assumed control of the premises pursuant o the Board's
consent to the assignment and has used the premises for approximately 5% years, To date. InSite
has not paid any rent to the State for the use of this location.

Beginning in 2014, our staff communicated with InSite about the possibility of a direct
negotiation lease of the premises which would require InSite or an aftiljate to register with the
Hawaii Public Utilities Commission (PUC). Initially. InSite indicated it was not interested in
pursuing this option. Our Kauai District Land Office staif then prepared a draft Board submittal
requesting authorization to issue a lease by public auction and an interim month-to-month
revocable permit to InSite retroactive to November 26, 2014, InSite provided comments on this
draft, including a comment that [nSite would pay rent for the premises once the fair market rent
was determined by appraisal.

EXHIBIT 5 &\W



[nSite Towers Development, LLC
May 18,2020

Page 2

The draft submittal was never finalized for placement on the Board’s agenda. Rather, in about
2019, [nSite expressed interest in forming a PUC-registered entity. The creation of such an
entity would allow the Board to issue a lease to [nSite or its PUC-registered affiliate by direct
negotiation as a public utility company, We therefore put the 2016 draft submittal for a public
auction lease and revocable permit on further hold.

Later in 2019, we notified InSite that we would charge InSite rent at the rate under expired
GL3795 retroactive to Novemnber 26, 2014, together with sublease rent participation, until the
fair market rent could be determined. This is intended to be an interim rent because the actual
rent payable for nSite’s use of the premises will still need to be determined by appraisal as we
have previously explained. If the appraised rent tums out to be grealey or lesser than the interim
rent. adjustments will be made to the account as appropriate, InSite objected to the notice stating
that staff had advised [nSite not to pay rant until a new disposition for the premises was issued.

Please be advised that InSite’s use of the premises without payment of rent cannot
ccontinue. If lnSite remains interested in securing a vevocable permit or lease for the
premises, please:

1. Pay interim rent to the State of Hawaii, Department of Land and Natural
Resources, in the amount 0f $16,320 for the period November 26, 2014
and November 25, 2020 within 30 days of your receipt of this letter;' and

2. Provide the name of the InSite affiliate registered with the PUC as a
public utility and evidence of its registration within 60 days of your
receipt of this letter,

[ InSite timely satisfies both items | and 2 above, we will prepare a staff submittal to the Board
requesting the issuance of a direct lease to the InSite affiliate as a public utility retroactive to
November 26, 2014, If [nSite timely satisfies item | above but not item 2, we will prepare a staff
submittal to request a revocable permit to [nSite retroactive to November 26, 2014 and
additionally seek Board autharization to conduct a public auction sale of a new lease for the
premises at which InSite will be welcome to apply as a bidder. If [nSite does not satisfy itemn |
above (regardless of whether it satisfies item 2), we will request the Board to issus InSite an
order to vacate the premises and recover payment of reasonable back rent for InSite's use of the
premises as well as administrative costs and other relief as permitted by law.

' As you will recall, the Board approved the sublease to HTI under GL3793 at the sanie mesting the assignment o
[nSite was approved, October 24, 2014, [tem D-9. The sublease rant payable by HTI was indicated at $2,400 per
annum, and the Stale was to share in 30% of that, which equals an additional 3720 per annum payable to the State.
Therefore, the interim annug! rent for [nSite’s use of the premises under expired GL3793 is $2,720 per annum or
516,320 for the period November 26, 2014 through November 25, 2020, As stated above, the actual rent will be
determinad by appraisal and any necessary adjustments made to the account once fair market rent is determined.



[nSite Towers Development, LLC
May 18, 2020
Page 3

Please be assured our preference is to work toward a cooperative resolution of this longstanding
matter. Please contact me should you have any questions.

Yery truly yours
P - 1

uirell i

Russell Y. Tsuji
Land Division Administrator

ce: [{aval District Land Office
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September 28, 2020

VIA CERTIFIED MAIL
ADVANCE COPY VIA ELECTRONIC MAIL

Mr. Russell Y. Tsuji

Land Division Administrator

State of Hawaii

Department of Land and Natural Resources (“DLNR")
P.0. Box 621

Hanolulu, HI 96809

Re: Your May 18, 2020 Correspondence re Expired General Lease No. 5-3795 (“DLNR’s Correspondence”) -
InSite Site No. HI029 Kapele

Dear Russell:

| hope that this letter finds you and family during well during these challenging times. IWG I, LLC, an
affiliate of and successor-in-interest to, InSite Towers Development, LLC (“collectively, “InSite”), acknowledges
receipt of DLNR’s Correspondence regarding General Lease No, S-3795 and respectfully offers the followlng in
respanse,

1 InSite agrees and acknowledges that General Lease No. $-3795 dated November 26, 1963 between the
State of Hawaii by its Board of Land and Natural Resources (“BLNR"), as Lessor, and Hawalian Telcom, Inc.,
formerly known as Hawaiian Telephone Company ("Hawajian Telcom”), InSite’s predecessor-in-interest,
expired on November 25, 2014 (“Lease No, 5-3795" or the "Expired Lease” herein). InSite alsa agrees and
acknowledges that BLNR consented to Hawaiian Telcom's assignment of the Lease to InSite pursuant to the
terms of that certain Decision issuad on October 24, 2014 as Agenda ftem D-9 (the “BLNR Decision”), and
that the annual rent specifizd in the Decision as applicable to Lease No. 5-3795 is $2,000.

2. Throughout 2015, InSite made a humber of attempts to engage the DLNR Staff with respect to commencing
negotiations for 2 replacement ground lease for Lease No. 5-3795 (the "Replacement Lease”). However, the
DLNR Staff, presumably occupiad with more pressing matters, was unresponsive. In effort to move this
matter forward, | contacted and began working with Kevin Moore of DLNR in June of 2016. Kevin advised
as to the lengthy and complex nature of the auction process for 2 Replacement Lease (the "Auction
Process”) given that InSite Towers Development, LLC is not registered as a public utility with the Hawaii
Public Utilitias Commission (the “PUC").

3. As Kevin advised that the Aucticn Process could take a period of years, he recommended that InSite and
BLNR enter into an interim license for use of the premises subject to Lease No. S-3795 (the "Premises”) that
would be retroactive to December 30, 2014, the date on which InSite acquired the communications tower
site located on the Premises from Hawaiian Telcom (the “Interim License”). During my discussions with
Kevin, | expressly inquired as to whether [nSite should tender payment under the Expired Ground Lease
prior to the issuance of the Interim License or Replacement Lease. He advised that DLNR could not accept
rent payments under the Expired Lease,

TOWERS - DAS
1199 N. Fairfax Street - Suite 700 - Alexandria, VA 22314

703.535.3009 - insitewireless.com EXHIBIT 6
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In furtherance of Kevin's recornmendation that InSite pursue the Interim License, he provided a draft
submittal for presentation to the BLNR on which he requested InSite’s feedback. A copy of the Draft
Submittal reflecting InSite’s limited comments is enclosed (the “Draft Submittal”). By his June 17, 2016
email, Kevin agreed that DLNR would present the Draft Submittal to the BLNR far consideration at its July
2016 meeting. However, until receipt of your May 18, 2020 corresponderice, InSite was entirely unaware
that the Draft Submittal had never been placed on the BLNR’s Agenda for review and decislon.

Because of the significant difficulty InSite experienced in gatting the DLNR Staff to respond to our inquiries
regarding the Interim License, InSite’s counsel, Roseraary Fazio of Ashford + Wriston, and | requested a brief
meeting with you and Blue Kanahe following the May 1, 2019 mediation in Honolulu pertaining to General
Lease No. 5-4538. You and Ms. Kanahe kindly obliged and advised that the finalization of the Replacement
Lease could be expedited if InSite or one of its affiliates were to register with the Hawaii PUC as a public
utility.

Presumably after you brought the matters that we discussed during the meeting discussed in the previous
paragraph to Kevin Moore’s attention, | received an email from Kevin dated July 10, 2019 in which he
alleged, in direct contradiction to our conversations in 2016, that InSite owed "back rent” of $2,000 per
year under the Expired Lease in addition to the thirty percent (30%) revenue share referenced in the
October 2014 BLNR Decision pertaining ta rent received by InSite since December 30, 2014 under its Site
License Agreement with Hawaiian Telcom (the “InSite-HT License Agreement”). Kevin was aware of the
InSite-HT License Agreement as, to ensure transparency, | discussed it with him in 2016, specifically roting
that: (i) Hawaiian Telcom was [nSite’s sole tenant at the Premises (this continues to be correct), (ii) the
License Agreement commenced on December 30, 2014 with a 10 year Initial term, and (iii) initial annual
rent payable under the Agreement was $2,400 with a three percent (3%) annual escalation. | responded to
Kavin's aforementioned email on August 23, 2019, reminding Kevin that he had expressly instructed InSite
not to tender payment to DLNR until the Interim License was issued. Oddly, Kevin’s email provided no
explanation as to why DLNR did not present the Draft Submittal to BLNR or why DLNR failed to notify
InSite of same. Kevin’s August 26, 2019 email in response to mine stated that “the situation d2veloped in
large part because our Fiscal Office stapped Issuing invoices for the lease, which was an oversight on our
part.” With all due respect, this statement is in direct contradiction to DLNR’s 2016 statement that it could
not accept rent payments on an Expired Lease.

As yau know, InSite greatly values its relationship with DLNR and has at all times acted with candor and in
good faith in all dealings with DLNR, In furtherance of this course of conduct, | have enclosed a statement
reflecting all rent payments recelved by InSite from Hawaiian Telcom, its sole tenant at the Premises, for
the period December 30, 2014-December 29, 2020. As you will note, the rents received for this six (6) year
period total to $15,524.18.

As the result of its 2019 discussions with DLNR, InSite formad InSite Bawaii, LLC, a Delaware corporation
(“InSite Hawaii”) in July of 2018. InSite Hawaii qualified to do business in Hawaii in October 2019 and filed
{ts Application for a Certificate of Authority with the Hawaii Public Urtilities Commission on August 6, 2020
(the “Application”), If InSite Hawaii's application is approved, it will pursue a Replacement Lease with DLNR
with respect to the Premises. However, the finalization of that Lease must include terms, including financial
terms, that make sense for both parties. As you will note from the enclosed, confidential Tower Cash Flow
or "TCF” calculations, after site operating and maintenance expenses (which do not yet include ground rent
or a revenue share given that the Replacement Lease has not yet been negotiated), InSite nats only $62.69
per month, $752.28 annually, from operating the Premises. While AT&T has expressed interest in co-
locating on the Premises to the benefit of both DLNR and InSite, it will not commit to entering into a
license agreement absent the finalization and execution of a Replacement Lease by InSite and DLNR.

TOWERS - DAS
1199 N. Fairfax Street - Suite 700 » Alexandria, VA 22314
703.535.3009 - insitewireless,com
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S Intheinterim and while InSite awaits the PUC’s decision on InSite Hawaii’s PUC Application, InSite proposes

as follows: not Jater than October 31, 2020, InSite will make a [ump sum payment of $7,762.09 to DLNR,
which sum represents fifty percent (50%) of all rents received by InSite pertaining to the Premisas for the
period December 30, 2014 through December 29, 2020, in full and final settlemant of the amountdus for
InSite’s occupancy of the Site for such six year period. In the intarim, DLNR and InSite will commence
nagotiations with respact to the Replacemeant Lease such that, upon the PUC's approval of InSite Hawaii's
Application, the Replacemant Lease would be complate pending only submission to the Board of Land and
Natural Resources by the DLNR Staff for the Board's final review and approval.

InSite looks forward to working with DLNR toward a mutualiy-satisfactory resolution of this matter,
| personally appreciate the cpportunity to work with you and your team agam on anoth2ar transaction to
the mutual benefit of DLNR and InSite.

Bestregards,

e -
Roni D. Jackson
Generzl Counsel

Enclosures

cc Kevin E. Moore/DLNR
pMichazl H. Ferreira/DLNR
Rosemary Fazio, Esq./Ashford + Wriston

TOWERS - DAS
1199 M. Fairfax Street - Suite 700 « Alexandria, VA 22314
703.535.3009 - insitewireless,.com
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STATE OF HAWAL
DEPARTMENT OF LAND ANDNATHRA] RESOURCES
Land Division
Honolule, Hawaii 96813

206
Board of Land und Natemal Resntrees PRF Mo TIRD-00Y
Stue of Hawvai
Honolulu, Haweid Kauai

Sale of Lease st Public Auction fur [elecommunmicaiuns Purposes: lssuance of Aler-the-
Fadt Kevecable Permit o InSite Tosers Development. 11 for Telecommunication
Purposcs. Rarroactive 1 November 28, 2014, [fanapepe. Weimed Kauai. Fax Map Keys
41 1-4-001:016. 017 and other portions of plat U16,

AFPMLICANT
InSize Pensers Davelopment, UG a Delasare Himited Lability company

t.Lual REFERENCE

Seetions 171-13, =14 =148, -1F -3 and =35, and ather sppiicable sechons of Chapter 17)
Hawas Revsed Statites. as ameaded.

| OCALION.

Portion of Gosernment fands of Hanapepe., W aimea Kauai, wWentified by 1ax Mup Ker s,
eh T=00 106, 01T and other portions of plat Ul as shovn o the atisched map. (Exhibit

A)
AREA

o hew A

Pue Ka Pele Microvase Station Site | 4 sT :- ‘ :.“ T '- :
Pug ka Pele Microwave Tower Site - 122541 )
Aceess Road 132338t

" Fasement A . (832681 o )

EasememB AT o
Egsement U 8.260 5 o

o - Towl: 29597 5T i
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0 InSite Towers

ZONING?
State Land Use Distnal { onseryaltion

TRUST LAND STATLS

Section 3tb) lanas o the Hiwan Admission A
DU 302 entitiemeni bande pursiant (o the Thinvan Swte Conststution NGO

CURKENT USESTATLS

Fhe site iz deveioped with o mecrowsve Sunon, micrusase wwer nd aevess romd
constructed under expired General Leese No 8-3793. 10 Tlawaiian Teleom. Inc. Leaser,
for telecommunication purposes  The lewse eapired on November 23, 2014

LEASE CHARACTER OF L SE:

felecommunicainag purposes

LASE TERAL

SN yuirs

LEASE COMMENCEMUENT DATE

e date o sale i the crrreny seeupant s the sucuatul bidden, othensise, siagy 60 days
Aier he dute of sale provided that i such date 13 tot on (he first day of 2ay month. the
coustmencemens date shali be the first day of the month folbwdng such dates and further
provaded that the Chairperson may amand the commencemient dale Tor good ciuse.

MMM UPSET ANSUAL LEASE REN

o be derermmed by statt or tndependent appraisdd establisking Gor marker rens stbiver w
revten and approval by the Chadrpersan

METHOD OF LLASL RENT PAYMENT

scmvi-annual pasntents. i advanee

TOULEASE RENIAL REOPENINGS:

A she |07 200 307 20" gnd S0P vears of e ledse term. by stell o independent
appraisal,
LLASE PURFORNMANCE BOND.
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1o InSjte Towers

Tiwiee the annual repial amouwnt

PROPERYY CHARACLERISTICS:

Litilities = electnieiny
Faisting Improsements - Microwase station, mcrowase Wwer and related i lmstructure

Lewal access 1o property - Staft has serilied that tere 15 legal aceess W the properny off
of Kokee Road

Sutslivision - Staft has verfied the premises are lacated T the conservanion district and
therslore not sublect w county subdiyision requirements

Encumbrances - S1afi has veritied that the site is located within the boundaries ol the Puy
Ka Pele Park set aside W o — pursaant o Facewrive Order Mo 69 dated
November 10, 1919

REVOCADRLE PERMIT COMMENCEMENT DAL

2iT6y 2 0 Senvamiiter 26 2 i
Rairodetive o Sovember 260, 201

REVOUABLE PERMU MONTHLY RENTAL,

Lo be determingd by siall or independent apprassal. subyect to ravids and approval by te
Chairperson

REVOCABLE PERMIT SECURITY. DEFOSI
Twice the monthly rem

LUHAPTER 343 - INVIRONMVIENT A ASSESSAENT TOR LEASE AND REVOUARLY
PERMIT

In accordancy with Hanai Adeinssiratine Rules Sevton T-200-8 and the baemption List
for the Depariment of Land and Natural Resources comearred with by the Tovirnmenial
Council dated June 5, 20435, the subject noguest 15 exempt from the prepanstion of an
anvirpnmentit] issessment purseant 6 [ semprion Class No. | Tem 47, that states “letse
of State Tand imvolving peglzible or no axpension or change of use bevond thin previagsh
esisting 7 (Exhibit By

{ie premises are hocatad within the conseryution districl, Hoseser the priog lease tor the
prenitics was issued in 1963, before the cnaciment of the consenatiom district laws. As
such, staft helieyes the premises are “srandtathered ™ for leasing as an econonic unit but is
woliciting eomments from the Office of Coastal aod Copservation [ unds on the project.
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1 {nSue Towers

DCCA VERIFICA TION FOR REVOCARBLE PERNMIT

InSste_{otvers Development. LLLC:

Place of business regiszratiﬁn conlimmed:  YES

Registered business mme confirmed: YES

Applicant in good standing confirmed: YES
REMARKS,

Genera! Tedse Moo $-3793 wis foawed lo @ predecessor of Havwalian Teleom, Inc. (1T on
November 26, 1963 for a ferm of 53U years. AL its meeting ol Dzcember 13, 2013, hem D-30 the
Ruard approved & one-y ear haldover of the tease 1o HTL Dn October 24. 2014, under sgenda item
-9, the Boord approyed the sssignment of the lepse talong with other microwave tower leases on
State lands) frons HTT o InSite Towers Development. 1 1C OnSue). However. General [ ease
(GL) Mo S-3793 expired 8 month later on November 250 2014 before the docurmentation of the
wssignment vould be faalized. Nevertheless InSite assumed comml of the premises pursuant o
the Board’s consent 1o the assivnment—esstisses topar-the fiok soat evtabniied ideraasiral Ok
Mot H= TR PRI ANN e aaad and continues o operite 3 micrawave station and tower there,

saft s been 1 commaiication with InSiie about the possibifity of a direct negotiation leese of

the premises, however. InSie has nos pursued this option, Accordingly . stalf recommendds putting
@ lease of the site out for public action  In the interin InSite has requested o monfh-l-nnnth
resoeable permit o continug ity use of the premises. The standurd tevocable permil prosisions
profibi subleasing or assigniment of a revocable permin. In this case, however, InSste und HT(
contemplited a sublease pack w HIL and the Board action of October 24, 2014 approved the
sublesse back o H T on the condition tha the Board paricipate in the sublease rents Accordingly,
st is recommending that the revocable permit specifically authonze a sublicense w [T subject
to the same rent participation that was ser forth in the Octolxer 24, 201+ Board activn (30%s of gross
renty wf the lirst subleine, 400 of the gross rents from the second sublease, and 50% of the wrds,
renils from the third and ans subsequent syblease)

I pon the esprrgtion of GENO §-3795, the ssemesmzpieuiiinenil boildine focaiod on the
Preniisas, sefiststing a8 & TuTosy av e stetiunstonet atd relatod srsstsaciretiat pol ihe foveg an
chised e eineniy wiich Ge ownnt by 1280 reveried o Stte owneshipe Staff will fequest
an apprassal (o determine the upset st to charge for the improved property w0 Ruciivn. and will
s peguest the uppraiser to determing the appropriate rent to charze for the revocable permir from
November 26, 2014 going forward 15t will be eredited for the reniul pay nients it has continued
1o make after the expiration of GI Jay N-3795

Genieral Lgase Do $-3793 was e older form leuse that did ot regoirs uny evaluation of hazandous
materials on the premises by the lessee af leuse fermidation. MafT e dietsed ok ——
drepesmtathin ol aes e far - Prased brndisamenisl e Aveaneniolhe prossisas ta-establish

busald inos af- g newdasse—H i theSuessit-biddar o

sl -f

P S YOU L SN

Commented [RIL]; Revip e cur TC e RP Rant will be
reproacave fo 126 il 2 ineup pavment will be glired tpen
cxzauon of the RBP Flase 1y ue s wsderstasliog i meorros

Commented [RIZ2]: Pe Secxnt 12 of the Grovind ety alusn
nehudes 1 delepon smbared o il pastiest o e (e memee
mprovemerin T A1 he premua But (sting the 1afaerce iy

oy bdires hoeated thereon

-,
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i lnSae Towers

WFMiWMMHM}WeMwh\WﬁWw
fierthis—aaeadin As g rou Ul InSie ;_uw.!\_d a copy o the Plase |

Loviroamental Site Assessrent mucd e She Lotis Engineering Group, 0 on Pebrunn 13,
2014, jogethier with Lote” Rellanee Lengr fssued o nSite on \prl Y. 2014, o the Board's

relerenge,

{nSite has nat had a lease, permit. easement or pther disposibion ol State ads (erninated within

the ust Tive years due 1o non-compliance with sw'h terms and conditions.

InSite und i adfliaes non owns and operates seasly- 830y er 10U wireless communications

sites through the United States. Puerto Rico. and the | .S, Virgin Islands. InSite slso has a

distributed antenna svstem ("DASTY divisian which spegiafizes in the design, wstallation,
Coperation and mainlenance of DAS infrstruenure solutions in convenlon cenlers. hotels and

casinos. airports, spons stadioms., and ransit sysiems

Uomments were sabwiled from the agencies below with the resulls indicated

o Ageney, Commaal:
Nivision of Torestn and Witdlife o
OFice of Consenvation and Coustal [ ands

| Swute Parks

I Historie Praseny tion o e

):nvmccr.nu
Office ol Hasaitan Al‘r:urs

Tlanning Departinent
Public Works Depariment
“Toard of Waer Supply

{ e proposel use s contimued since 1903 and will continee Such use has resatted in no haown
significant fmpuacts, whether immediale or cumulstive, 10 the nawral. emviropmensal and’or
culturgl resources in the area. As such, stafY believes that the proposed e would involve
nepligible or no expansion or change 1n use of the subject area besand thal previously evisting

RECOMMENDATHIN That the Boand:

| Find the urew {0 be an cconnntic wmit in rerms of the intended tise
g
b {1 that the sabject arza 15 pot saiable tur hunnng nor wili it beeonte se doring

he term of the lease

= Preciare thin, afler constdening the potential effects v the proposed disposition as



BUMR - AueiIssuance pf RF Pige 6 L 2in
1o InSite Tawers

provided by Chapter 343, FIRS, and Chapler 11.200, HAR. this project will
probably have minimal or po significant effect on the environmeni and is therefore
exempl from the preparation of an environmental assessment

| Authorize the sale ol o lease al public auction covering the subject grea {or
telecommustivation purposes under the terms and conditions cired above. which are
by this reference incorporated herein and further subjet to the following,

e The standard terms and conditoas of the most current telecomimunicarions
general lease form. as may be amended from ame 1o time:

e i e gl Bulder wasroas the suseesion hidids
B T s R L SR copeyet
PMrased e honmenizt St A=sesyhent of the promisde,

Aol Tt o e

<b Review and approval by the Department of the Atomey General, and

de. Such other terms and conditions as imay e preseribed by the Uhairperson
10 best serve the Interests af the State

Authorize the ssuance sfier-the-fact of « resocable permit o0 InSue Jowers
Development, LEC ratroactive o November 26, 2014 covering the subjuet area for
wlecommunication purposes under the terms and conditions cited aboyves which are
Py ihis reference incorponded herein and further subject to the tollowing:

Hhe standard lerms and conditions of the most current resovehle pernil
form. gs may be amended tram Hme W odme

b Review aiad approsad by the Department of the tiomes Lieneral; and

. Sueh nther tems and conditions 45 may be presenbued by (he Charperson
Vo best sen s the interests of the State

Respectfubly Submuged

Arvin Mikasy
Distriet | and Agent
APPROVE D FOR ST BMEET AL

Sizanne U Cases Chatrperson
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BLDGID Customer Name

12/30/2014-12/29/2015 12/30/2015-12/29/2016 12/30/2016-12/29/2017 12/30/2017-12/29/2018 12/30/2018-12/29/2019 12/30/2019-12/29/2020 Grand Total
HI029 Hawaiian Telcom  Annual Rent 2,400.00 2,472.00 2,546.16 2,622.54 2.701.22 2,782.26 1552418
H1 Tax 99.98 102.98 106.07 100.25 112.53 13109 661.90
Payment (2,499.98) (2,575.39) [5,384.03) (5,727.11)  (16,186.51)
Grand Total s 2,574.98 76.84 (2,65224) 281375 ,

(2,813,76) (0.43)



Monthly TCF Breakdown

H1029 Kapele; Expired General Lease No. 5-3795

as of September 2020

Revenue Hi025 Notes
HI Telecom $231.85

Total Revenue $231.85

Expenses HI028 Notes
Ground Rent $0.00'

Rev Share $0.00

Insurance 4,74

Maintenance $164.42

Total $169.16

TCF (monthly) $62.69

TCF (Annualized) $752.28
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SUZANNE D4 ASE
CUARPERSON
AOUARD OF LAND AND NATLRAL RESOURCEN
COMMISSION ON WATER RESUURCY
MANAGEMENT

DAVID Y. IGE
GOVERNOR OF HAWA!

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFILCE BON A2
HONOLULU HANATL B6s0v

September 30. 2020

Roni Juckson. General Counsel
InSite Towers Development. L1LC
[ 199 N, Fairlax Street. Suite 700
Alexandria. VA 22314

Subject: InSite Towers Development, LLC's Use of State Land under Expired
General Lease No. 5-3795, Hanapepe Microwave Tower Site and
Linking Fasements A and BB, Hanapepe, Waimea, Kauai, TMKs: (4)
1-4-001:016, and 017 and other portions of plat 001,

Dear Ms. Jackson:

Ihank you for your letter of September 28. 2020 responding to our demand letter of May 18,
2020. which was received by InSite Towers Development. LLC (InSite) on May 26. 2020.

As you are aware. our May 18- 2020 letter required [nSite ta:
I. Pay interim rent to the State of Hawaii, Department of Land and Natural

Resources. in the amount o $16,320 for the period November 26, 2014
through November 25, 2020 within 30 days ot its receipt of the letter: and

()

I17it remained interested in a direct lease of the premises. provide the pame of
an InSite affiliate registered with the Public Utilities Commission as a public
utility and evidence of its registration within 60 days of its receipt of the letter.

InSite did not timely comply with either requirement. In facl. we received no communication
from InSite at all until your letter of September 28. more than four months after InSite received
our May I8 letter. In the interim, New Cingular Wireless PCS. LLC (New Cingular) submitted
an application for a direct lease of this site on September [, 2020 and we are now preparing a
staff recommendation to the Board of Land and Natural Resources (Board) to approve the lease.
collect unpaid back rent from InSite and issue InSite a notice to vacate the premises. We will
notify you when the matter is placed on a Board agenda and InSite will have an opportunity to
address any concerns to the Board at a public meeting.

EXHIBIT 7



Ronj Jackson, General Counsel
InSite Towers Development. LLC
Seprember 30, 2020

Page 2

We dispute a number of the assertions in your September 28 letter, chief among them that our
staff instructed you by telephone not to pay rent. Mr. Moore’s emails to you of July 10, 2019,
August 23, 2019 and August 26, 2019 were a clear indication that the department was not
agreeable to [nSite’s use of the premises without payment of rent. Yet InSite continued to
occupy and use the premises without any offer to address outstanding rent until your September
28 letter. As noted above, the issue of back rent owed by InSite will be addressed at an
upcoming Board meeting to consider the direct lease to New Cingular. As stich, we are not able
to accept the rent offer included in your September 28, 2020 letter.

Very truly vours,
Rhufyell 7oyl

Russell Y. Tsuji
Land Division Administrato)

Kaual Distriet Land Office

Cs
(&






m’ ASHFORD + WRISTON
ROSEMARY T. FAZIO
A Law Corporation

Direct: (808) 539-0415

EXHIBIT 8
rfazio@awlaw.com

November 24, 2020

Russell Y. Tsuji

Land Division Administrator
Department of Land and Natural Resources p =~
State of Hawaii sy B
P.O. Box 621 >S5 B
Honolulu, HI 96809 iy
Vzg_;: =
Re:  Expired General Lease No. S-3795 (Ka Pele) A8
TcEx X
; »>8 &
Dear Mr. Tsuji, =t e
£22] e

This letter follows your recent call with my colleague, Naomi Kuwaye,

DLNR’s perspective differs from InSite’s understanding of the situation. Nevertheless, InSite
believes it to be appropriate to pay the rent under expired Lease No. S-3795 for the period from
December 30, 2014, the date on which InSite acquired the site from Hawaiian Telcom, through
December 31, 2020. To that end, enclosed is a check (InSite Wireless Check No. 067836 dated
November 10, 2020) in the amount 0of $15,524.18. This amount is 100% of all rent collected by

InSite during this period from Hawaiian Telcom, its sole tenant at the site, during the
aforementioned six year period, and does not reflect any offsei(s) or deduction(s) for site

operating and maintenance expenses incurred by InSite during this time.

Should you have any questions, please do not hesitate to contact Ms. Kuwaye or me. Thank you
for your attention to this matter.

Very truly yours,
ASHFORD & WRISTON
A Limited Liability Law Partnership LLP

ROSEMARY T. FAZIO

RTF:Ims
el Daniel A. Morris, Esq.

2609580v2

IY‘ ¢

NOISIALD N
(IRN%J:).”??

»


https://15,524.18
mailto:rfazlo@awlaw.com

Ent Name Acct No Invoice Date P.O. Num Reference Amount Discount Net
HI029 |Kapele RS I (FiREDLEASE| 117872020 FINAL SETTLEMENT 15,524.18 0.00 1552418
In Full [« Wagl Seddlemedi; Exipived \eose| Wo, 93105
19)30 W\ -\ |op
Payor:  InSite Wireless Group, LLC Date Check No. Check Amount
Payee:  State of Hawaii DLNR 11/10/2020 067836 15,524.18

4 i Wells Fargo Bank
InSite Wireless Group, LLC
1199 N. Fairfax Street Baltimore, MD 21202 :

% 65-320
Suite 700 i hoe
Alexandria, VA 22314
703-535-3009 Date Check No. Check Amount

11/10/2020 067836 $15,524.18

e Fifteen Thousand Five Hundred Twenty Four AND 18/100 Dollars e

Pay lo the order of.

State of Hawaii DLNR
Dept of Land & Nat Resources

P.O. Box 621

Honolulu, HI 96809

FU\\AQ“W‘ E-Xﬁ‘fid \ease No. S-3795 | t2 ’hllq- );—['?1'»9.0

TWO SIGNATURES REQUIRED OVER $£50.C0C

e

P

VOID IF NOT CASHED WITHIN 180 DAYS WITHIN DATE OF ISSUANCE



https://15,524.18
https://15,524.18
https://15,524.18




EXHIBIT 9

DAVID Y. IGE CURT T. OTAGURQ

GQVERNOA COMPTROLLER
AUDREY HIDANO
DERUTY COMPTROLLER
STATE OF HAWAII (P)20 182
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
P.O. BOX 119, HONCOLULU, HAWAIl 98810-011S
NOY 12 2020
MEMORANDUM
TO: Suzanne D. Case, Chairperson
Department of Land and Natural Resources
FROM: Curt T, Otagur y
Comptroller j/a
p ap
SUBJECT: Termination of Leas 3-3795 by InSite Towers Development, LLC;
Issuance of Direct L to Cingular Wireless PCS, LLC

Tax Map Keys: (4) 1-4-001:016, 017 and (4) 1-4-001:002 pors.
Hanapepe. Waimea, Island of Kauai

This is in response Lo the Department of Land and Natural Resources’ (DLNR's) October 26,
2020, letter (Ref, No.: 20KD-080) requesting comments on the subject request involving State
lands.

The State Radio Program under the Office of Enterprise Services (ETS) requests consideration
for reset aside of the subject properties to the Department of Accounting and General Services
(DAGS). These properties and the existing improvements will be used to expand
communication coverage of the Statewide First Responder Communications System which
supports various Federal, State, and County agencies.

This communication facility would provide connectivity between ETS' existing facilities at
Kukuiolono Park and our public safely partners at the end of the canyon road in the area known
as Kokee, allowing for improved coverage into Kalalau Valley, Waimea Canyon, and towards
Polihale Beach. Communications coverage in these areas are crucial for law enforcement
(including DLNR's Green-Net), fire-fighting, and search and rescue efforts.

DAGS currently has a facility (Kukui), approximately two (2) miles down the road from the
subject properties on a site identified by TMK (4) 1-2-001:009. Although the Kukui facility



Suzanne D. Case
(P)20.182

Page 2

currently provides connectivity between Kukuiolono and Kokee, it does not provide the coverage
that the subject properties would (see attached site map). In addition, the Kukui site will require
significant investment in the near future to renovate and replace the existing equipment building
and radio tower, While ETS staff has not had a chance to assess the physical condition of the
facilities at the subject location, it is anticipated that the State would see significant savings due
to reduced capital investment needed to maintain this facility compared to Kukui. State funding
would also be preserved by reducing the number of sites that needs to be developed that would
otherwise be required to provide similar communications coverage.

If you have any questions, your staff may call Mr, David DePonte of the Public Works Division
at (808) 386-0492 or email to david.c.deponle @haw:ii.gov, or Mr. Vincent Krog, State Radio
Engineer, of the Office of Enterprise Technology Services at (808) 492-0807 or email at
vincenl.e. krog@ huwaii.goy.

Attachments

ci Mr. Russell Tsuji, DLNR Land Division w/ attachments
Mr. Luke Sarvis, DLNR Land Division w/ attachments
Mr, Douglas Murdock, ETS w/ attachments
Mr. Vincent Krog, ETS w/ attachments
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OFFICE OF THE MAYOR ¢
THE COUNTY OF KAUA'I EXHIBIT 10

DEREK S. K. KAWAKAMI, MAYOR
MICHAEL A. DAHILIG, MANAGING DIRECTOR

December 14, 2020

Suzanne D. Case

Chairperson

Department of Land and Natural Resources
1151 Punchbowl Street

Honolulu, HI 86813

RE: AT&T HIL041298 Waimea 2 - Request for State Lands Application, TMK:1-4-001:018, 017
Dear Chair Case,

I am writing in support of AT&T's application with the Department of Land and Natural
Resources (DLNR) to lease state lands at TMIK:;1-4-001:016, 017 to improve wirgless
telecommunications services on Kaua'i. AT&T proposes to use the lands and the existing tower
and supporting infrastructure located on the property to deploy FirstNet and commercial
wireless services in the remote areas of Koke'e and Waimea Canyon.

This deployment directly responds to Kaua'i County's concerns of the lack of wireless coverage
in the area and the lack of appropriate technology to support our public safety officials during
search and rescue missions. Improved wireless services and FirstNet coverage would allow
Kaua'i County’'s search and rescue teams to more readily and rapidly find lost individuals,
perform other critical public safety operations, and reduce risks to the general public and
responders. Furthermore, enhanced wireless services would enable the general public to place
9-1-1 calls for emergency services in this heavily trafficked yet remote area.

Kaua'i County is in support of FirstNet, the nationwide public safety broadband network being
built by AT&T; however, there is much to be done on Kaua'i. In this age of technology, Kaua'i
County’s public safety should be equipped with all tools available to keep our community —
residents and fourists — safe. We appreciate the efforts to improve wireless coverage in Kaua i
County with this in mind.

For these reasons, | strongly encourage the Board of Land and Natural Resources to approve
AT&T's application.

Thank you for your consideration.

U

Derek S. K. Kawakami
Mayor, County of Kaua'i
www. Kaual gov
4LLE Rice Street Suite 233 » Linw'e, Hawai'i 96765 « (808) 2414900 (b) = (808) 241-6877 ()
An Equal Opportunity Employer


https://v.kauai.go
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EXHIBIT C

STATE OF HAWALI'I
LAND SURVEY DIVISION
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
HONOLULU
CS.F.No. 25917 December 15, 2021

(REVISED - DECEMBER 2021)
NON-EXCLUSIVE ACCESS AND UTILITY EASEMENT
EASEMENTS A AND B

Waimea, Kauai, Hawaii
Being portions of the Government (Crown) Land of Waimea.

EASEMENT A

Beginning at the northeast corner of this casement and on the
southerly boundary of the Puu Ka Pele Microwave Station Site, the coordinates of said
point of beginning referred to Government Survey Triangulation Station “PUU KA
PELE" being 429.34 feet South and 80.56 feet West, thence running by azimuths
measured clockwise from True South:-

1. Along Waimea Canyon Park, Governor’s Executive Order 2209 on a curve to the right

with a radius of 130.00 feet, the chord
azimuth and distance being:

35° 200 417 169.68 feet;
2, 76° 05° 5.71 feet along Waimea Canyon Park, Governor’s
Executive Order 2209;
3. Thence along Waimea Canyon Park, Governor’s Executive Order 2209 on a curve to

the left with a radius of 10.00 feet. the
chord azimuth and distance being:
32° 18 307 13.84 feet;

o1



C.8.F. No. 25917 December 15, 2021

4. 168° 327 50.04 feet along the east side of Kokee Road;

N

. Thence along Waimea Canyon Park, Governor’s Executive Order 2209 on a curve to
the left with a radius of 10.00 feet, the
chord azimuth and distance being:

302° 187 30" 14.44 feet;
0. 256° 05 3.60 feet along Waimea Canyon Park, Governor's

Executive Order 2209:

7. Thence along Waimea Canyon Park, Governor’s Executive Order 2209 on a curve Lo
the Teft with a radius of 100.00 feet, the
chord azimuth and distance being:
218° 197 26.57 122.47 [eet;

8. 245° 500 32.25 feet along Puu Ka Pele Microwave Station Site
to the point of beginning and containing an
AREA OF 5235 SQUARE FEET.

EASEMENT B:  Being also a portion of Waimea Canyon Park, Governor’s
Executive Order 2209.

Beginning at the south corner of this casement and on the casterly
boundary of the Puu Ka Pele Microwave Station Site, the coordinates of said point of
beginning referred to Government Survey Triangulation Station “PUU KA PELE” being
391.19 feet South and 64.80 feet West, thence running by azimuths measured clockwise

from True South:-

1. 155% 507 31.64 feet along Puu Ka Pele Microwave Station
Site;
2 65° 50 4.24 feet along Puu Ka Pele Microwave Station

Site;



C.S.F No. 25917 December 15, 2021

1. g0 &% 323.42 feet along the remainder of Waimea Canyon
Park, Governor’s Executive Order 2209;

4. 200° 4% 25.00 fee along Puu Ka Pele Microwave Tower Site:

197 45° 342.83 feet along the remainder of Waimea Canyon
Park, Governor’s Executive Order 2209 to
the point of beginning and containing an
AREA OF 8260 SQUARE FEET.

i

LAND SURVEY DIVISION
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
STATE OF HAWAII

-

by, ARAD

Gerald 7. Yonashiro
Land Surveyor gy

Compiled from CSF 13,623 and
other Govt. Survey Records.
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