
 
ITEM K-1 

 

STATE OF HAWAI‘I 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Office of Conservation and Coastal Lands 
Honolulu, Hawai‘i  

 
May 27, 2022 

 
Board of Land and 
Natural Resources  
State of Hawai‘i 

 
 

Honolulu, Hawai’i 
 
REGARDING:  Approval of Petition for a Contested Case Hearing by Mr. Todd 

Dunphy, Individually and as Agent for Tropical Exotics III LLP and 
Tropical Exotics IV LLP for Conservation District Enforcement Case 
OA 22-22 as well as the Delegation to the Chair for the Appointment 
and Selection of a Hearing Officer to Conduct All Hearings for 
Contested Case OA 22-03 Regarding the Request for Administrative 
Fines and Other Penalties Against Mr. Todd Dunphy, Individually 
and as Agent for Tropical Exotics III LLP and Tropical Exotics IV 
LLP for Conservation District Enforcement Case OA 22-22 
Regarding the Alleged Unauthorized Grading and Construction of 
Shoreline Erosion Control Devices Located Makai of 59-181 E Ke 
Nui Rd., Tax Map Key: (1) 5-9-002:035, and Makai of 59-181 F Ke 
Nui Rd., Tax Map Key: (1) 5-9-002:036 

 
 The Board may go into Executive Session pursuant to Section 92-

5(a)(4), Hawaii Revised Statutes, in order to consult with its attorney 
on questions and issues pertaining to the Board’s powers, duties, 
privileges, immunities, and liabilities. 

 
 
BACKGROUND 
Mr. Todd Dunphy, individually and as agent for Tropical Exotics III LLP and Tropical 
Exotics IV LLP, owns shoreline properties located along the coastline of the  
Pūpūkea-Paumalū Beach Lots in the Ko’olauloa area of O’ahu’s north shore, TMKs: (1) 
5-9-002:035 and (1) 5-9-002:036 (the properties).  Mr. Todd Dunphy allegedly failed to 
remove debris from past erosion control structures fronting the properties after receiving 
notice from the Department, constructed an unauthorized erosion control structure 
consisting of sandbags and geotextile blankets, graded submerged land to bury the 
unauthorized erosion control structure(s) and debris, and constructed a sand berm on 
public and state owned conservation land seaward of the properties in violation of HRS 
§171-6 (12), HRS §183C-7, and HAR §13-5-24. 
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Staff scheduled and submitted the alleged violation for final disposition by the Board of 
Land and Natural Resources (Board) at its April 22, 2022, meeting.1  Notice of the April 
22, 2022, hearing as well as the Staff submittal was emailed and mailed to Mr. Todd 
Dunphy. 
 
On April 21, 2022, Mr. Todd Dunphy and their agent submitted a request for a 30-day 
continuance to prepare for Landowner’s April 22, 2022, hearing.  See Exhibit 1.  On 
May 2, 2022, Mr. Todd Dunphy and their agent submitted a Petition for Contested Case 
Hearing regarding the subject matter.  See Exhibit 2. 
 
 
HEARINGS OF VIOLATIONS 
HAR §13-1-31.1 provides that when a violation is alleged for which an administrative 
remedy is provided and with respect to which the alleged violator is entitled to a 
contested case hearing, a contested case shall be held upon the petition of the alleged 
violator, provided that the petition is made in accordance with the provisions of section 
13-1-29(a). No person or government agency other than the department and alleged 
violator shall be admitted as parties in such proceedings. 
 
 
AUTHORITY FOR DESIGNATING HEARING OFFICERS 
HAR §13-1-32 (b) provides that the Board may conduct the contested case hearing, or at 
its discretion, may delegate the conduct of the contested case hearing to a hearing 
officer, in which case the chairperson shall select such hearing officer.    
 
Additionally, HRS §92-16 and §171-6 also provide that the Board may delegate to the 
Chairperson the authority to select the hearing officer to conduct a Contested Case 
Hearing. 
 
 
BASIS FOR DESIGNATING HEARING OFFICERS 
Conducting a Contested Case Hearing may involve: giving notice of hearings, 
administering oaths, compelling attendance of witnesses and the production of 
documentary evidence, examining witnesses, certifying acts, issuing subpoenas, making 
rules, receiving evidence, holding conferences and hearings, fixing filing deadlines, and 
disposing of other matters that may arise during the orderly and just conduct of a 
hearing. History suggests that designating a Hearing Officer to perform these actions 
may provide a more expeditious resolution of the case than having the full Board 
conduct the hearing. 
 
 
DISCUSSION: 
Staff notes that, by designating a Hearing Officer to conduct the hearing, the Board does 

 
1 A copy of the Staff Report for the April 22, 2022, Board meeting that was submitted and later withdrawn 
can be viewed at https://dlnr.hawaii.gov/wp-content/uploads/2022/04/K-1.pdf . 

https://dlnr.hawaii.gov/wp-content/uploads/2022/04/K-1.pdf
https://dlnr.hawaii.gov/wp-content/uploads/2022/04/K-1.pdf
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not relinquish its authority to ultimately decide on the matters being contested. At the 
conclusion of the contested case, the Board would act with its own discretion on the 
Hearing Officer's Finding of Fact, Conclusion of Law, and Decision and Order. 

AS SUCH, STAFF RECOMMENDS AS FOLLOWS: 

1) That Mr. Todd Dunphy, individually and as agent for Tropical Exotics III LLP and
Tropical Exotics IV LLP, is entitled to a contested case hearing;

2) No person or government agency other than the department and alleged
violator(s) shall be admitted as parties in such proceedings; and

3) The Board approve the Petition for a Contested Case Hearing by Mr. Todd
Dunphy, individually and as agent for Tropical Exotics III LLP and Tropical Exotics
IV LLP, and authorizes the appointment of a Hearing Officer and delegate
authority for the selection of the Hearing Officer to the Chairperson.

Respectfully submitted, 

Trevor Fitzpatrick, Staff Planner 
Office of Conservation and Coastal Lands 

Approved for submittal: 

___________________________ 
SUZANNE D. CASE, Chairperson 
Board of Land & Natural Resources 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAXgC8-ivu1VJGBUerHycyw8wVuEd9OqW5
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAXgC8-ivu1VJGBUerHycyw8wVuEd9OqW5
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