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 September 21, 2022 
 

 
Re: Testimony for Item D-3 on Agenda for the September 23, 2022 Meeting of the 

Board of Land and Natural Resources  
 

We submit this testimony on behalf of our client 69 Railroad, LLC (“Lessee”), regarding 
Item D-3 on the agenda for the September 23, 2022 meeting of the Board of Land and Natural 
Resources (“Board”).  We are frankly surprised and dismayed that we are appearing before the 
Board again, more than nine months after the Board provided final authorization for the 
Chairperson to approve and execute a Development Agreement and sign a thirty-year extension 
of General Lease No. S-3624 (“Lease”) in its meeting of February 11, 2022.  We object to the 
present proceeding before the Board, which violates concepts of estoppel and finality, and the 
Board’s own rules on the timeframes for a party to request reconsideration and/or a contested 
case.1   

 
Following the Board’s approval of the lease extension pursuant to Act 149 (2018), my client 

worked in good faith with the Department to agree to a form of Development Agreement that 
conformed with the State’s standard form, was in the State’s best interest, and was to be 
presented to the Chairperson for execution.  Please see Enclosure A, the enclosed letter from 
Kevin Moore dated May 6, 2022 and subsequent email correspondence.  Lessee received 
assurances from the Department and due to the rising costs of construction and deadline to 
complete substantial improvements, began to expend significant sums on improvements and 
bonded the improvements.  Lessee received execution copies of the Development Agreement 
and Lease extension that were approved and executed by a Deputy Attorney General and 
returned copies of those documents also executed by Lessee to the Department on August 2, 
2022. The execution copies signed by the Deputy Attorney General are enclosed herein as 
Enclosure B.   

 
Lessee was expecting to receive copies of the Development Agreement and Lease extension 

 
1 HAR §13-1-39(b) states that a motion for reconsideration shall be made not later than five business days after the decision.  HAR §13-1-29 
provides that an oral request for a contested case needs to be made before the close of a meeting at which the subject matter of the request is 
scheduled for board disposition, with a subsequent written request made within ten days.   
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executed by the Chairperson, which are required by Lessee’s lender for financing to complete the 
substantial improvements.  However, instead of receiving the executed copies, on August 17, 
2022, Lessee received a letter from Mr. Tsuji stating that the Land Division was going to hold 
the documents pending the Land Division’s request to the Board to require it to update the terms 
and conditions of the lease extension with a document used by the Department of the Attorney 
General.  Mr. Tsuji acknowledged that the Board devoted significant attention to the issue and 
that it was addressed at the February 11, 2022 meeting which approved the Lease extension.  
Board members during this period will recall this discussion and the discussion on the issue at 
the prior January meeting- during those meeting the Department and Land Division 
unequivocally stated that the Board could not authorize changing the terms and conditions of the 
lease extension.  However, Mr. Tsuji stated that after further consultation with the AG, it has 
been determined that the Board may require public auction leases be updated.  Mr. Daniel A. 
Morris, a Deputy Attorney General, subsequently stated that his office had changed its 
interpretation of the Kahua Ranch case.  Lessee has requested the Attorney General Opinion 
referenced by Mr. Tsuji and Mr. Morris, but has not received a response to that request or the 
opinion, which is supposed to be a public record pursuant to HRS § 28-3.  Lessee has repeatedly 
stated that the terms and conditions of its lease extension pursuant to Act 149 cannot be amended 
except to satisfy a lender’s conditions.  We are enclosing copies of the correspondence with the 
Land Division and Attorney General’s office which preceded the Land Division presenting the 
current agenda item as Enclosure C.   

 
Lessee has filed a civil lawsuit in the Third Circuit Court of the State of Hawaii to protect its 

rights, a copy of this filed lawsuit is enclosed as Enclosure D. 
 
In summary Lessee objects to the Board reconsidering and amending its February 11, 2022 

approval because: 
 

 The Board’s approval of the Lease extension at its meeting on February 11, 2022, 
authorizing the Chairperson to execute a Development Agreement and Lease 
extension was the final authorization needed under Act 149 for the Chairperson to 
execute said Development Agreement and Lease extension and the Department did 
not request a contested case or reconsideration within the timeframes set forth in 
HAR §§ 13-1-29 and 13-1-39. 

 The Department is estopped from requesting that the Board amend or reconsider its 
prior approval based on a position directly contrary to the Department’s prior 
established position, particularly due to Lessee’s expenditure of substantial funds 
and changes in position in reasonable reliance. 

 The Chairperson should execute the Development Agreement and Lease extension 
immediately, consistent with the Board’s prior approval and the Department and 
AG’s approvals of those documents.   

 The Legislature defined the public’s best interest in Act 149 as the State fulfilling its 
fiduciary duties to enhance revenues and promote the public’s social, environmental, 
and economic well-being through extending leases on public lands within the Hilo 
community economic district (“HCED”) for lessees who commit to making 
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substantial improvements, which the Land Division is not free to disregard or 
redefine with its own opinion. 

 Irrespective of the AG’s internally conflicting interpretations of Kahua Ranch, a case 
based on a predecessor statute to HRS Chapter 171 regarding public lands leased by 
auction, HRS § 171-192 only allows for amendments to the terms and conditions of 
a lease extension if required by a lessee’s lender or if the Board had promulgated 
administrative rules mandating such amendments, which the Board has not, and as 
such any present effort to amend the terms of the Lease is arbitrary and capricious, 
and constitutes ad hoc rulemaking to be applied ex post facto in violation of 
applicable law, including HRS Chapter 91.   

 
Thank you for considering this testimony and documentation. 

 
Very truly yours, 

 
LAW OFFICES OF YEH & KIM 

 
 

 
 

RONALD N.W. KIM 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 Cc: client, Rep. C. Todd, Rep. M. Nakashima, Rep. R. Onishi, Sen. L. Inouye  
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May 6, 2022 
GL S-3624 

 
Via Electronic Mail [rkim@yehandkim.com] 
 
Ron Kim, Esq. 
Law Offices of Yeh & Kim 
505 Kilauea Ave. #B 
Hilo, Hawai’i 96720-2830 
 
 

Subject: Draft Development Agreement for 69 Railroad, LLC, Lessee, General 
Lease Nos. S-3624, Waiakea, South Hilo, Hawaii; Tax Map Key (3) 2-
1-012:026 

    
Dear Mr. Kim: 
   

We have received a copy of a draft development agreement for the extension of General 
Lease No. S-3624, 69 Railroad, LLC, Lessee, that we understand was prepared by your office.  
We ran a redline of your draft against our version so that we could see where changes had been 
made to our standard form.  A copy of the redline is enclosed for your reference. 

 
It is clear from the redline that 69 Railroad, LLC (Lessee) is seeking a number of 

substantive changes to Land Division’s standard development agreement, including the striking 
of provisions relating to hazardous materials, indemnity, bonding, and publication of notice of 
completion.  We find that these proposed deletions are not in the best interests of the State and 
therefore are unable to recommend that the Chairperson approve the version of the development 
agreement that you provided.  Enclosed is a second redline showing the changes Land Division 
would need to include in the agreement before submitting to the Chairperson for approval. 

 
If you have any questions, please feel free to contact me at (808) 587-0426 or by email at 

kevin.e.moore@hawaii.gov.  Thank you for your attention to this matter. 
 

      Sincerely, 
 
 
 

Kevin E. Moore 
Assistant Administrator 
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Enclosures 
 
C: James McCully via electronic mail [jwmccully54@gmail.com] 

HDLO 

Enclosure A



Subject: Re: [EXTERNAL] Re: DraŌ Development Agreement for GL S‐3624, 69 Railroad, LLC
From: Ron Kim <rkim@yehandkim.com>
Date: 6/2/2022, 9:23 AM
To: "Moore, Kevin E" <kevin.e.moore@hawaii.gov>
CC: "jwmccully54@gmail.com" <jwmccully54@gmail.com>, "Tsuji, Russell Y"
<Russell.Y.Tsuji@hawaii.gov>, "Heit, Gordon C" <gordon.c.heit@hawaii.gov>

Thank you Kevin!

On 6/2/2022 9:01 AM, Moore, Kevin E wrote:

Hi Ron – We will request the Department of the AƩorney General to prepare the execuƟon
copies. Thanks.

Kevin

From: Ron Kim <rkim@yehandkim.com>
Sent: Thursday, June 2, 2022 8:44 AM
To: Moore, Kevin E <kevin.e.moore@hawaii.gov>
Cc: jwmccully54@gmail.com; Tsuji, Russell Y <Russell.Y.Tsuji@hawaii.gov>; Heit, Gordon C
<gordon.c.heit@hawaii.gov>
Subject: Re: [EXTERNAL] Re: DraŌ Development Agreement for GL S‐3624, 69 Railroad, LLC

Hi Kevin,

Thanks for providing this revised version‐ my client approves of the form of this development
agreement.

Thanks again,

Ron

On 6/1/2022 2:11 PM, Moore, Kevin E wrote:

Hi Ron – We accepted your edits in the last draŌ of the development agreement you
sent and made a couple of minor changes shown in the aƩached fresh redline. Please
let me know if we can finalize this. Thanks.

Kevin

From: Ron Kim <rkim@yehandkim.com>
Sent: Tuesday, May 10, 2022 12:58 PM
To: Moore, Kevin E <kevin.e.moore@hawaii.gov>
Cc: jwmccully54@gmail.com; Tsuji, Russell Y <Russell.Y.Tsuji@hawaii.gov>; Heit, Gordon C
<gordon.c.heit@hawaii.gov>
Subject: [EXTERNAL] Re: DraŌ Development Agreement for GL S‐3624, 69 Railroad, LLC

Re: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 6... imap://rkim%40yehandkim%2Ecom@secure.emailsrvr.com:993/fe...

1 of 2 9/21/2022, 10:49 AM
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Hi Kevin,

We are agreeable to most of the revisions‐ we are proposing a few more revisions for
consistency and to revise paragraph 6 on hazardous materials.  There is a concern that
the language iniƟally proposed could impair ongoing operaƟons such as mechanics'
which use and store materials that may be classified as hazardous on the property (in
accordance with the law) in the ordinary course of their business. 

Thank you,

Ron

On 5/7/2022 1:41 PM, Ron Kim wrote:

Thank you Kevin,

We are reviewing the revised agreement and will get back to you as soon as
possible.

Thanks again,

Ron

On 5/6/2022 1:56 PM, Moore, Kevin E wrote:

Hi Ron,

AƩached please find a pdf of my leƩer to you of today’s date
with enclosures. Thank you.

Kevin

Re: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 6... imap://rkim%40yehandkim%2Ecom@secure.emailsrvr.com:993/fe...
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 Mr. Russell Y. Tsuji 
 Land Division Administrator for 
 State of Hawaii Department of Land and  
 Natural Resources 
 P.O. Box 621 
 Honolulu, HI 96809 
 Via email: Russell.Y.Tsuji@hawaii.gov  
      
   

 August 30, 2022 
 

 
Re: August 17, 2022 Land Division Letter re: Development Agreement and Second 

Lease Extension for GL No. S-3624, 69 Railroad, LLC, Lessee (McCully & 
Shewmaker)         

 
 

 Dear Mr. Tsuji, 
 

 I received your letter stating that the Land Division has decided to postpone the 
Chairperson’s execution of the approved and previously agreed upon Development Agreement 
(or “DA”) and Second Extension of Lease (or “2ndEL”) documents for General Lease No. S-
3624 (“GL No. S-3624”).  On February 11, 2022, the Board definitively and finally acted in this 
matter pursuant to Act 149 by unanimously authorizing the Chairperson to execute the DA and 
2ndEL for my client.  However, you are currently stating that you will request the Board take an 
unprecedented action to rescind or revisit the prior approval granted over six months ago.  Act 
149 and the Department’s procedures only provide for the Board’s authorization to execute these 
documents and do not allow for the Board to revisit or rescind an approval six months after the 
Board voted and duly authorized the Chairperson’s actions, absent a material default to perform 
by a lessee.  The Legislature sedulously debated the merits of Act 149 and related legislation for 
years prior to its passage. In direct contrast to Act 219 (2012), which also addressed lease 
extensions and allowed for the modification of lease terms, the Legislature specifically chose not 
to allow the Land Division to modify the terms of a lease extended pursuant to Act 149.  

 
Further, the Department and Land Division are estopped from upending the prior Board 

approval and/or changing their position on the issue of whether the terms and conditions of the 
2ndEL can be “updated” to the “current” terms and conditions of a lease form approved by the 
Department of Attorney General (“AG”).   The Attorney General and the Land Division have 
consistently and unequivocally stated that such an update of terms and conditions is not 

RONALD N.W. KIM 
 rkim@yehandkim.com
Of Counsel: 
THOMAS L.H. YEH 
 tly@ yehandkim.com
JOHN MUKAI 
 jmukai@yehandkim.com
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permitted by law, repeatedly citing State v Kahua Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963).  
Given these facts, please let me know the basis for any contrary opinions that the Department 
may have as to these issues of finality and estoppel or provide my client with a fully executed 
copy of the Development Agreement forthwith.  My client has currently spent more than 
$300,000.00 in effecting ongoing substantial improvements to the property in reliance upon the 
Board’s approval. My client is anxious to complete the improvements as agreed and see the lease 
extension process completed.  If necessary, my client will seek the vindication of its rights in 
Court.  Please note that my client began this process in 2019 and has been harmed by the 
prolonged time taken to process what seems a relatively straightforward matter.         

 
 The Land Division provided my client with a copy of the Development Agreement agreed 

to by the parties and approved and signed by Deputy AG J. China on July 15, 2022.  On or 
about August 2, 2022, my client hand-delivered a copy of the DA executed by my client and the 
Deputy AG to the Land Division.  Since that date, we have been awaiting the receipt of a fully 
executed DA which includes the Chairperson’s signature as authorized by the Board on February 
11, 2022 to submit to the lender, First Hawaiian Bank.  Please implement Act 149 and provide 
my client a copy of the DA which includes the Chairperson’s signature forthwith, as the lender 
requires this document.   

 
 Act 149 allows for the Board to authorize lease extensions pursuant to a development 

agreement proposed by a lessee, and the Board definitively and finally granted this authorization 
at its February 11, 2022 meeting.  At the February 11, 2022 meeting the discussion on the issue 
of whether the lease extension terms and conditions could be updated was comprehensive and 
robust, and we consider the matter settled with the Board’s vote to extend the lease.  The DA 
that the Land Division had negotiated and approved of, and which was executed by a Deputy AG 
and my client, stated the parties’ mutual understanding that the Board reviewed the Development 
Plan at its February 11, 2022 meeting and “[t]he State granted final approval of the Development 
Plan and this Agreement at its meeting held on February 11, 2022, Item D-2.”  See ¶¶ 3.A and 
3.B of the executed DA. The DA also provided that the State would request the AG to prepare 
the 2ndEL upon execution of the DA.  See ¶ 12 of the executed DA    

 
 

My client and I are concerned about what we perceive to be an aversion or reluctance 
towards the implementation of Act 149.  It is of note that the Governor signed Act 149 in 2018, 
four years ago, and the Department has still only processed two applications in their 
entirety.  The present proposal by the Land Division to have the Board revisit its prior approval 
seems to further confirm that perception.  There are numerous other leases in the Hilo Economic 
District that will also be affected by this action.  My clients and I understand that a lease issued 
by public auction cannot be updated with current terms and conditions when extended under Act 
149, so please explain if or how the Department has changed its position to presently interpret 
such an update to be permitted by law.  Please also let us know if the Department has a basis to 
contradict our understanding that any lease within the Hilo Community Economic District may 
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only be modified during the lease extension process under Act 149 to qualify the lease for a 
mortgage.  See HRS § 171-192(a)(3).    

 
In conclusion my client and I expect that the Department will comply with and implement 

Act 149 and the February 11, 2022 Board authorization by having the Chairperson execute the 
Development Agreement and Second Lease Extension. My clients are requesting a fully 
executed copy of the Development Agreement forthwith for their lender.   

 
      

 
Very truly yours, 

 
LAW OFFICES OF YEH & KIM 

 
 

 
 

RONALD N.W. KIM 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Cc: James McCully (client), Gov. D. Ige, DLNR Chair S. Case, DLNR 1st Deputy R. Masuda, BLNR Hawaii 
member R. Smith, Sen. L. Inouye, Sen R. Kouchi, Speaker S. Saiki, Rep. D. Tarnas, Rep. C. Todd, Rep. M. 
Nakashima, Rep. R. Onishi 
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 Holly T. Shikada 
 Attorney General for the State of Hawai’i 
 425 Queen Street 
 Honolulu, HI 96813 
 Via email: Holly.T.Shikada@hawaii.gov  
      
   

 August 30, 2022 
 

 
Re: August 17, 2022 Land Division Letter re: Development Agreement and Second 

Lease Extension for GL No. S-3624, 69 Railroad, LLC, Lessee    
 

 
 Dear Ms. Shikada, 
 

 Please see the enclosed letter from the Land Division to my client, 69 Railroad, LLC, dated 
August 17, 2022, stating that the Land Division has decided to postpone the Chairperson’s 
execution of the previously agreed upon and approved Development Agreement (“DA”) and 
Second Extension of Lease (“2ndEL”) documents for General Lease No. S-3624 (“GL No. S-
3624”), and my client’s response. As stated in my client’s response, further postponing the 
execution of the DA and 2ndEL raises significant concerns about finality and estoppel and 
continues to cause my client to suffer damages.  I am contacting you to initiate a direct dialogue 
concerning these issues. 

 
 On February 11, 2022, the Board of Land and Natural Resources (“Board”) definitively 

acted pursuant to Act 149 by unanimously authorizing the Chairperson to execute the DA and 
2ndEL under the express understanding that the terms and conditions of the 2ndEL would not be 
“updated” with what the Land Division cites as the “current” lease terms and conditions of a 
form used by your office.1  Over six months after this approval the Land Division apparently 
solicited an opinion from your Department which contradicted the State’s previously ensconced 
position that the terms and conditions of the 2ndEL could not be “updated” pursuant to Act 149.  
The Land Division cites this contrary opinion as a basis to delay executing the DA while it seeks 
to bring the lease extension before the Board again to request the Board’s approval to update the 
terms and conditions of the 2ndEL.  Even if, solely for the purposes of argument, the Land 

 
1 Act 149 allows for changes to the terms and conditions of an extended lease for the purposes of a 
lessee’s mortgage, or to comply with “rules” of the Board.  As you know, the Board has no such rules 
which provide for uniform terms and conditions of a lease. The “current” terms and conditions for a lease 
extension on the form used by your Department are not administrative rules for the Board. 

RONALD N.W. KIM 
 rkim@yehandkim.com
Of Counsel: 
THOMAS L.H. YEH 
 tly@ yehandkim.com
JOHN MUKAI 
 jmukai@yehandkim.com
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Division was able to bring the matter before the Board again and to “update” the terms and 
conditions of the 2ndEL, that would not change the terms and conditions of the DA. During the 
process of negotiating the DA, the Land Division required that the terms and conditions of the 
DA conform to what it called the State’s standard form. As my client informed the Land 
Division, my client needs the fully executed DA for its lender.  My client has incurred 
significantly increased construction costs due to the numerous delays in processing the DA and 
expended substantial sums in reliance upon and since the Board’s February 11, 2022 approval.   

 
For purposes of background, the Legislature passed Act 149 in 2018 following years of 

debates and proposed legislation with the express intent and purpose of Act 149 of serving the 
best interests of the public and fulfilling the State’s fiduciary duties by enhancing state revenues 
and promoting the public’s social, environmental, and economic well-being through extending 
leases on public lands within the Hilo Community Economic District (“HCED”) with lessees 
who commit to making substantial improvements.  The Legislature found that the State has an 
“enormous influence on the vision, economic development, and overall success of the East 
Hawaii community”, that state-owned lands within the area had been deteriorating, and that Act 
149 had the potential “to revive public lands, resulting in more tax revenue and community 
revitalization”, to provide for efficient and effective improvements and economic opportunities.  
To this end, Act 149 articulated a straightforward process- a lessee could apply for a lease 
extension by proposing a development plan with substantial improvements.  The Board would 
review the plan and, if appropriate, authorize the Chairperson to execute a development 
agreement and lease extension.        

 
However, this simple process articulated by Act 149 has been thwarted, as only two leases 

have been extended since the passage of Act 149 in 2018. 69 Railroad, LLC, initially applied for 
a lease extension in 2019.  The parties did not initially agree about the fair market rental value 
for the extended lease term and reached an agreement on rental value in mediation which 
concluded in October 2020.  My client patiently awaited the matter being presented to the Board 
for nearly a year thereafter.  Finally, in October 2021, my client worked with the Land Division 
on a draft submission to the Board to authorize the Chairperson to execute a DA and 2ndEL, 
approve the mediated rental values, and approve certain subleases.  After the matter was not 
included in the next Board agenda, the Land Division subsequently informed my client that it 
had “put a hold” on processing lease extension applications until 2022, due to purported 
concerns about disparate treatment of lessees based on the Land Division’s acknowledgement 
and understanding that leases issued by public auction could not be updated pursuant to Act 149.      

 
Instead of requesting the Board’s authorization for the Chairperson to execute a DA and 

2ndEL, the Land Division presented its rationale for not implementing Act 149 to the Board at 
its January 14, 2022 meeting.  At that time the Land Division unequivocally claimed that the 
terms and conditions of GL No. S-3624 could not be updated, citing State v. Kahua Ranch, Ltd., 
47 Haw. 28, 384 P.2d 581 (1963) to assert that not updating the terms and conditions of GL No. 
S-3624 could lead to “disparate treatment” and that lease extensions should not be processed 
until Act 149 was legislatively amended.  At the January 14, 2022 Board meeting the Board 
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considered the Land Division’s submission but ultimately decided that it should implement Act 
149 as it exists, rather than delay processing applications for lease extensions under Act 149 until 
the Land Division could persuade the Legislature to amend Act 149.    

 
Accordingly, the Land Division subsequently presented a submittal requesting that the 

Board authorize the Chairperson to execute a DA and 2ndEL for GL No. S-3624 at the Board’s 
February 11, 2022 meeting.  The Land Division’s submittal once again unequivocally stated that 
the terms and conditions of GL No. S-3624 could not be updated, and the Board engaged in 
another robust discussion of the issue at that meeting.  As previously stated, the Board 
ultimately unanimously decided to authorize the Chairperson to execute the DA and 2ndEL at 
this meeting.   

 
Since that Board authorization, my client has worked with the Land Division and Attorney 

General’s office to agree to the terms and conditions of the DA while expending over $300,000 
on substantial improvements to the premises in reliance on the Board’s authorization.  In early 
June 2022, the Land Division let my client know that your office had approved of the form of the 
DA, as it conformed with the State’s standard form for a Development Agreement.  My client 
received a copy of the DA executed by Deputy Attorney General Julie China.  On August 2, 
2022, my client returned a copy of the DA execute by my client as well to the Land Division, 
expecting to receive a fully executed copy of the DA that included the Chairperson’s signature 
shortly thereafter.  Instead, over two weeks later, my client received the enclosed letter from Mr. 
Tsuji.   

 
As explained in the response to Mr. Tsuji, having the Board revisit its prior approval at the 

present juncture raises significant concerns about finality and estoppel. Act 149, nor any other 
law we are aware of, would allow the Land Division to reassess its position six months after the 
Board has authorized a lease extension under that law and seek to have the Board modify its 
prior action. My client has expended funds and continued with substantial improvements on the 
premises in good faith, relying upon the Board’s duly authorized action.  We have asked Mr. 
Tsuji for clarification of the statements and positions adopted in his letter, but also would like 
your Department to be directly involved in this discussion, as Mr. Tsuji cited a changed opinion 
from the Attorney General’s office as the present impetus for further delaying the lease extension 
process.       

 
Very truly yours, 

 
LAW OFFICES OF YEH & KIM 

 
RONALD N.W. KIM 

 
 
 Cc: client 
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Law Offices of Yeh & Kim  
A Limited Liability Law Company 
 
505 Kilauea Ave. #B, Hilo, Hawai’i 96720-2830 
Telephone  (808) 961-0055 
 
 

 
  
 
 
 Daniel A. Morris 
 Deputy Attorney General for the State of Hawai’i 
 425 Queen Street 
 Honolulu, HI 96813 
 Via email: Daniel.A.Morris@hawaii.gov   
      
   

 September 12, 2022 
 

 
Re: September 7, 2022 Letter re: Development Agreement and Second  

Lease Extension for GL No. S-3624, 69 Railroad, LLC, Lessee    
 

 
 Dear Mr. Morris, 
 

 I have received your letter dated September 7, 2022, responding on behalf of Attorney 
General Holly T. Shikada to my letter to her dated August 30, 2022.  We were reaching out with 
the hope that your office is interested in implementing Act 149 (2018) which was duly passed by 
the State’s Legislature and protecting the State from civil liability.  I am forwarding you a letter 
from my client’s lender which requests a fully executed lease extension agreement on or before 
September 19, 2022, in order to close the loan of $750,000.00 needed to complete substantial 
improvements.   

 
As stated in the lender’s letter, time is of the essence.  My client needs to complete 

substantial improvements prior to November 2022 pursuant to the Board’s approval of the lease 
extension on February 11, 2022, which provided that my client would complete substantial 
improvements within approximately 10 ½ months of the Board’s approval.  During negotiations 
for the Development Agreement my client agreed with the Land Division to confirm the date of 
completion within 10 ½ months of the Board’s approval rather than go back to the Board to get 
authorization for a later date.  My client wants to complete substantial improvements within the 
agreed upon timeframe approved by the Board and needs the Chairperson’s cooperation in 
executing the Development Agreement and Second Lease Extension, as authorized by the Board. 
My client will not be able to complete the substantial improvements without adequate funding 
and the present delays, uncertainties and/or additional terms that the Land Division has stated it 
will seek to add to the Second Lease Extension jeopardize the entire process.                   

 
In response to the statements in your letter and Mr. Tsuji’s recent correspondence, my client 

and I strenuously disagree that the Land Division has the authority to halt the ongoing lease 

RONALD N.W. KIM 
 rkim@yehandkim.com
Of Counsel: 
THOMAS L.H. YEH 
 tly@ yehandkim.com
JOHN MUKAI 
 jmukai@yehandkim.com
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extension process laid out in Act 149 and authorized for execution by the Board in February of 
this year.  Further, both the Land Division and Department of Attorney General took part in 
negotiating and/or approving the Development Agreement before expressly approving and 
having a Deputy Attorney General sign the Development Agreement.  We also disagree with the 
State’s current position, directly contrary to the State’s prior position on the issue, that Act 149 
and/or the Kahua Ranch case allow for the amendment of the terms and conditions of the Second 
Lease Extension.  Although the State has cited the Kahua Ranch case as a reason that the State 
could not amend the terms and conditions of the Second Lease Extension, my client’s position 
has consistently been that Act 149 itself, and not Kahua Ranch, precludes changing the terms 
and conditions.  If the Land Division seeks to upend the Board’s prior approval, that action will 
violate precepts of finality and estoppel and my client will seek to preserve its rights using 
available legal remedies.  My client has completed nearly half of the substantial improvements 
using extended lines of credit in excess of $400,000.00 in reliance of the Board’s approval to 
extend the Second Lease Extension, having been assured by Departmental representatives that 
this reliance was reasonable.  69 Railroad, LLC needed to begin substantial improvements 
forthwith following the Board’s approval as the costs for its improvements had already 
substantively increased due to rising construction costs since my client applied for a lease 
extension in 2019.  

 
In any event, please review the attached letter from my client’s lender.  As stated in that 

letter, my client urgently needs the Development Agreement and Second Lease Extension to be 
executed as interest rates are rising and the lender is not able to lock its proposed interest rate.  
Without this loan my client will be unable to complete substantial improvements on the subject 
property in exchange for a thirty-year lease extension as authorized by the Board, thwarting the 
intention and purpose of Act 149.          

 
     
 

Very truly yours, 
 

LAW OFFICES OF YEH & KIM 

 
RONALD N.W. KIM 

 
 
 Cc: client, Russell Tsuji, Gordon Heit 
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Lara Sonoda 
Assistant Vice President & Commercial Banking Officer 
Commercial Banking Group 

First Hawaiian Bank ▪ 111 East Puainako Street, Building F, Hilo, HI 96720 ▪ FHB.COM 
 

 
 
69 Railroad, LLC 
69 Railroad Ave 
Hilo, HI 96720 
 
 
 
September 7, 2022 
 
 
 
Dear Mr. Shewmaker & Mr. McCully, 
 
This letter is to confirm your approved loan request for $750,000 with First Hawaiian Bank, with 
collateral property located at 69 Railroad Hilo, HI. The loan request is for the completion of 
improvements and renovations to the collateral property. We have entered into the documentation 
process and in order to close, we will need a copy of the fully executed the lease agreement between 
69 Railroad, LLC and the DLNR.  
 
Interest rates are rising and we are not able to lock in our rates, so time is of the essence. I would 
strongly suggest we work to close the loan with all documentation by Sept. 19th at the latest, if 
possible.  
 
Mahalo, 
 
 
 
Lara Sonoda 
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A Limited Liability Law Company 
 
505 Kilauea Ave. #B, Hilo, Hawai’i 96720-2830 
Telephone  (808) 961-0055 
 
 

 
  
 
 
 Daniel A. Morris 
 Deputy Attorney General for the State of Hawai’i 
 425 Queen Street 
 Honolulu, HI 96813 
 Via email: Daniel.A.Morris@hawaii.gov   
      
   

 September 16, 2022 
 

 
Re: Submittal to Board of Land and Natural Resources for September 23, 2022 Meeting 

re: Amend Prior Board Action of February 11, 2022    
 

 
 Dear Mr. Morris, 
 

 I received a copy of the draft submittal requesting that the Board reconsider and amend its 
prior action of February 11, 2022, which approved my client’s request for a thirty-year lease 
extension1.  As stated in my prior correspondence, my client vigorously objects to this action as 
contrary to legal precepts of finality and estoppel.  The provision in the Board’s February 11, 
2022 approval cited in your letter as providing the Chairperson with the discretion to upend that 
prior approval does not provide such authority. The provision that you cited is part of the 
Board’s authorization for the Chairperson to approve and execute the Development Agreement 
and execute the Second Lease Extension pursuant to Act 149 and HRS § 171-192, subject to the 
terms and conditions in the submittal to the Board, standard terms and conditions of the most 
current development agreement and lease extension forms conforming with Act 149 and HRS § 
171-192, review and approval by the Department of Attorney General, and terms and conditions 
the Chairperson may prescribe to serve the State’s best interest.  This provision does not state 
that the Chairperson has the discretion to request that the Board revisit its approval to revise the 
terms and conditions of the lease extension.  Further, as the Board made its authorization to the 
Chairperson pursuant to Act 149 and HRS § 171-192, the terms and conditions which the 
Chairperson may prescribe are limited to terms and conditions consistent with that law. Act 149 
and HRS § 171-192 only allow for the revisions to the terms and conditions of an extended lease 
as may be necessary to satisfy a lessee’s lender’s requirements.                  

 
We also noted that the draft submittal references an Attorney General Opinion requested by 

the Department of Land and Natural Resources on April 28, 2022, and delivered to the 
Department on July 26, 2022, as the impetus for the Department requesting that the Board revisit 

 
1 The Board, including the Chairperson, voted unanimously in favor of the February 11, 2022 approval.   

RONALD N.W. KIM 
 rkim@yehandkim.com
Of Counsel: 
THOMAS L.H. YEH 
 tly@ yehandkim.com
JOHN MUKAI 
 jmukai@yehandkim.com
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its prior final approval.  As you know, HRS § 28-3 requires that attorney general opinions are 
filed with the lieutenant governor, public archives, and/or supreme court library within three 
days of issuance and available as public records thereafter.  Please provide us with a copy of this 
opinion forthwith as it is the basis for the proposed Board action.         

 
Very truly yours, 

 
LAW OFFICES OF YEH & KIM 

 
RONALD N.W. KIM 

 
 
 Cc: client, Holly Shikada, Russell Tsuji, Gordon Heit 
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Law Offices of Yeh & Kim 
A Limited Liability Law Company 

505 Kilauea Ave. #B, Hilo, Hawai’i 96720-2830 
Telephone  (808) 961-0055 

Daniel A. Morris 
Deputy Attorney General for the State of Hawai’i 
425 Queen Street 
Honolulu, HI 96813 

 Via email: Daniel.A.Morris@hawaii.gov   

September 21, 2022 

Re: Request for Attorney General Opinion 

Dear Mr. Morris, 

 I have not received any response to the request in my letter dated September 16, 2022, for 
the Attorney General Opinion referenced in the submittal to the Board that the Department of 
Land and Natural Resources requested on April 28, 2022, and received on July 26, 2022.  
Again, HRS § 28-3 requires that attorney general opinions are to be filed with the lieutenant 
governor, public archives, and/or supreme court library within three days of issuance and 
available as public records thereafter.  Please provide this Attorney General Opinion forthwith 
as it is the basis for the proposed Board action on September 23, 2022.   

Very truly yours, 

LAW OFFICES OF YEH & KIM 

RONALD N.W. KIM 

Cc: client, Holly Shikada 

RONALD N.W. KIM 
rkim@yehandkim.com

Of Counsel: 
THOMAS L.H. YEH 

tly@ yehandkim.com
JOHN MUKAI 

jmukai@yehandkim.com
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LAW OFFICES OF YEH & KIM 
A Limited Liability Law Company 
 
THOMAS L.H. YEH  2341 
RONALD N.W. KIM  8306 
JOHN S. MUKAI  5344 
505 Kilauea Avenue, Suite B 
Hilo, Hawai‘i  96720-3059 
Phone:  808-961-0055 
Email: Tly@yehandkim.com  

RKim@yehandkim.com 
       JMukai@yehandkim.com 
 
Attorneys for Plaintiff 
69 Railroad, LLC, a Hawai‘i  
limited liability company 
 
 

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAI‘I 
 
69 RAILROAD, LLC, a Hawai‘i limited 
liability company, 
 
   Plaintiff, 
 
 vs. 
 
RUSSELL TSUJI, in his official capacity as 
Administrator of Land Division; SUZANNE 
CASE, in her official capacity as Chairperson 
of the Board of Land and Natural Resources 
for the STATE OF HAWAII; 
DEPARTMENT OF LAND AND 
NATURAL RESOURCES FOR THE STATE 
OF HAWAII; STATE OF HAWAII; JOHN 
DOES 1-10; JANE DOES 1-10; and DOE 
ENTITIES 1-10, 
 
   Defendants. 
_____________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL NO. ___________________ 
Hilo (Declaratory Action) 
 
COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 
 

 

Electronically Filed
THIRD CIRCUIT
3CCV-22-0000295
20-SEP-2022
10:07 AM
Dkt. 1 CMP
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Plaintiff 69 RAILROAD, LLC, a Hawai‘i limited liability company (hereinafter referred 

to as “Plaintiff”), by and through its undersigned counsel, seeks declaratory and injunctive relief 

against the Defendants herein to implement and effectuate Act 149 (2018), codified as Hawaii 

Revised Statutes (“hereinafter referred to as “HRS”) §§ 171-191, et seq. (hereinafter collectively 

referred to as “Act 149”), by this Court determining, declaring  and ordering that: 1) the approval 

of the Board of Land and Natural Resources (hereinafter referred to as “Board”) at its meeting on 

February 11, 2022, authorizing the Chairperson to execute a Development Agreement and thirty-

year extension of General Lease No. S-3624 (hereinafter referred to as the “Lease”) for 

Plaintiff’s leased premises and improvements at TMK No. (3) 2-1-012:016 was the final 

authorization needed under Act 149 for the Chairperson to execute said Development Agreement 

and Lease extension; 2) Defendants are estopped from seeking to amend or reconsider  the 

Board’s prior approval based on a position directly contrary to Defendants’ prior established 

position, particularly due to Plaintiff’s expenditure of substantial funds and changes in position 

in reasonable reliance upon the Defendants’ actions and representations; 3) pursuant to the prior 

approvals of the Board, Defendant DEPARTMENT OF LAND AND NATURAL RESOURCES 

FOR THE STATE OF HAWAII (hereinafter referred to as “Defendant DLNR”), and the 

Department of Attorney General, Defendant SUZANNE CASE must execute the Development 

Agreement and Lease extension as authorized by the Board forthwith; 4) the Legislature defined 

the public’s best interest in Act 149 as the State fulfilling its fiduciary duties to enhance revenues 

and promote the public’s social, environmental, and economic well-being through extending 

leases on public lands within the Hilo community economic district (“HCED”) for lessees who 
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commit to making substantial improvements, which an executive agency such as Defendant 

DLNR is not free to disregard or redefine with its own opinion; and 5) irrespective of Defendant 

DLNR’s interpretation of caselaw based on a predecessor statute to HRS Chapter 171 regarding 

public lands leased by auction, HRS § 171-192 only allows for amendments to the terms and 

conditions of a lease extension if required by a lessee’s lender or if the Board had promulgated 

administrative rules mandating such amendments, which the Board has not, and as such 

Defendants’ present effort to amend the terms of General Lease No. S-3624 is arbitrary and 

capricious, and constitutes ad hoc rulemaking to be applied ex post facto in violation of 

applicable law, including HRS Chapter 91.  Plaintiff does hereby state, allege, and aver as 

follows:  

INTRODUCTORY ALLEGATIONS 

1. Plaintiff 69 Railroad, LLC (hereinafter referred to as “Plaintiff”) is a limited 

liability company duly organized and formed under the laws of the State of Hawai‘i, leasing a 

property within the HCED with a street address of 69 Railroad Avenue, Hilo, Hawai‘i 96720, 

and designated as TMK No. (3) 2-1-012-026 (hereinafter referred to as “Subject Property”).    

 2. Defendant RUSSELL TSUJI is sued herein in his official capacity as 

Administrator of Land Division of Defendant DLNR, and was and is a citizen and resident of the 

State of Hawai‘i at all times relevant herein.   

 3. Defendant SUZANNE CASE is sued herein in her official capacity as 

Chairperson of the Board of Land and Natural Resources for the State of Hawai‘i (“Board”) 

which Board is the executive head of Defendant DLNR, and Defendant CASE was and is a 

citizen and resident of the State of Hawai‘i at all times relevant herein.   
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 4. Defendant DEPARTMENT OF LAND AND NATURAL RESOURCES FOR 

THE STATE OF HAWAII (hereinafter referred to as “Defendant DLNR”) is an executive 

agency of Defendant STATE OF HAWAII, both of which are amenable to suit herein as 

provided by law. 

5. Despite due and diligent search of information or attempts at determining the 

identities of JOHN DOES 1-10, JANE DOES 1-10 and DOE ENTITIES 1-10, Plaintiff has been 

unable to determine the identity of said Defendants and begs leave to amend the Complaint and 

identify and name said Defendants when their true identities become known. 

 6. This Court has jurisdiction of this matter pursuant to HRS §§ 603-21.5, 603-21.9, 

and 632-1, et seq., because the Plaintiff is situated within, and the dispute and controversy 

herein, arose in the District of South Hilo, County and State of Hawai‘i. 

 7. Venue is proper in the Third Circuit Court, State of Hawai‘i pursuant to HRS § 

603-36 (5), because Plaintiffs’ claims for relief arose in this Circuit.  

BACKGROUND FACTS 

8.  In 2018 the Hawai‘i State Legislature, after years of debate and taking account of 

the deteriorating conditions of buildings on State properties within the HCED such as the 

blighted structures on Banyan Drive in Hilo, passed Act 149 to make it economically viable for 

lessees to renovate or construct improved structures within the HCED, providing for the long-

term extension of leases for existing lessees within the HCED nearing the end of their terms who 

commit to making substantial improvements, and finding that the public’s best interest was the 

State fulfilling its fiduciary duties by enhancing revenues and promoting the public’s social, 

environmental, and economic well-being through extending leases on public lands within the 
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HCED for lessees therein who commit to substantial improvements. 

9. In determining the public’s best interest, the Legislature took account of the 

HCED, noting that the State has an “enormous influence on the vision, economic development, 

and overall success of the East Hawaii community”, that state-owned lands within the area had 

been deteriorating, and that Act 149 had the potential “to revive public lands, resulting in more 

tax revenue and community revitalization”, and provide for efficient and effective improvements 

and economic opportunities.   

10. Act 149 allows for the Board to approve a lease extension within the HCED of up 

to 40 years and modify or eliminate any of the restrictions specified in HRS § 171-36(a) by the 

Board approving a lessee’s proposed development of “substantial improvements” (improvements 

with a cost that equals or exceeds thirty percent of the market value of the existing improvements 

on the leased property), considering whether the development is of sufficient worth and value to 

justify the extension of the lease, the estimated time to complete improvements and their date of 

completion, and the minimum revised fair market annual rent.  HRS §§ 171-191, 171-192(a) and 

(b).   

11. Act 149 allows for amendments to the extended leases to conform or comply with 

lender requirements or subject to “the rules of the board, setting forth any additional terms and 

conditions, which shall ensure and promote the purposes of the demised lands”, but the Board 

and Land Division has not promulgated administrative rules that set forth terms and conditions 

for leases or  lease extensions .  HRS §§ 171-192(a), 171-192(c)(8).    

12.  In spite of the express Legislative intent and simple process laid out in Act 149, 

in the four years since the Legislature enacted the law only two lessees have successfully 
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extended their leases within the HCED due to inexplicable delays and Defendants’ deliberate 

efforts to thwart the execution and implementation of Act 149, particularly in regards to 

Plaintiff’s request for a Lease extension.   

13. Plaintiff has leased the Subject Property within the HCED pursuant to GL No. 

3624, as extended (hereinafter referred to as “Lease”), with said Lease scheduled to expire on 

March 5, 2026. 

14. Plaintiff acquired the Lease in 2003 and invested substantial sums in renovating 

the structures on the Subject Property to rehabilitate the Subject Property as suitable for and 

appealing to various sublessees.   

15. On April 12, 2019, Plaintiff applied for a lease extension through 2056, pursuant 

to Act 149 and HRS §§ 171-191 and 192., at which time Plaintiff’s proposed improvements were 

estimated to amount to approximately $ 626,838.     

16. On October 30, 2020, Defendant DLNR, represented by Defendant TSUJI 

participated in a mediation with Plaintiff which resulted in a Mediation Agreement that 

memorialized the parties’ agreed upon rental amounts which considered Plaintiff’s income from 

subleasing improvements Plaintiff’s predecessor had constructed and Plaintiff had extensively 

renovated and the parties’ mutual agreement and understanding that HRS §§ 171-191 and 192 

would be followed for the Board proceeding to “authorize or approve an extension of lease term 

and/or development agreement.     

17. Plaintiff thereafter awaited Defendants presenting the mediated rental values and 

approval of development and lease extension to the Board. 

18. After nearly a year Defendant DLNR, through the Assistant Administrator for its 
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Land Division, contacted Plaintiff in late September 2021 to work on a draft submission for the 

Board’s October 22, 2021 meeting requesting that the Board authorize Defendant CASE to 

execute a Development Agreement for the proposed development and extension of Lease 

through 2056, approve the mediated rental values, and approve certain subleases. 

19. The submission requesting Board approval for the Lease extension was not 

included in the subsequent Board agenda, and after the Board meeting Defendant DLNR 

informed Plaintiff that following discussions with Defendant CASE, Defendant DLNR “will be 

putting a hold” on presenting lease extension requests to the Board for leases originally issued by 

auction because under Act 149 “there is no means for the Department to update auction leases in 

the extension period using the most current lease form and leasing practices and policies of the 

Board….  We will re-evaluate the matter early next year.”  

20.  Instead of providing the Board with the agreed upon submission requesting 

Board approval for the Lease extension, Defendant DLNR presented its justification for not 

implementing Act 149 to the Board at the Board’s January 14, 2022 meeting, and recommended 

amending Act 149 based on its unequivocal position that the terms and conditions of the Lease 

extension could not be updated as DLNR contrasted the lack of authorization in Act 149 to the 

Legislature’s express authorization to amend lease extension terms and conditions in Act 219 

(2011) (authorizing the extension of certain hotel and resort leases) and also citing the holding of 

State v. Kahua Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963), where the Hawai‘i Supreme Court 

ruled that the State could not reform the terms of an existing lease for public lands leased by 

auction under a statute that was a predecessor to HRS Chapter 171.   

21.  Plaintiff presented testimony at the January 14, 2022 meeting with a request that 
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Defendant DLNR implement and effectuate Act 149, noting that delays in having the Board 

authorize the Development Agreement and Lease extension had caused substantial increases in 

construction costs and financing the improvements, as construction costs and interest rates had 

significantly risen since Plaintiff’s original application in 2019.   

22. The Board considered Defendant DLNR’s submission at its meeting on January 

14, 2022, robustly discussed the various issues including Defendant DLNR’s position that it 

could not amend the terms of the Lease extension, and ultimately concluded that it should 

implement Act 149 as it exists rather than delay processing applications until Defendant DLNR 

may successfully persuade the Legislature to amend Act 149. 

23. Defendant DLNR accordingly presented a substantially similar submission to the 

draft submission which Plaintiff reviewed in October 2021 to the Board for the Board’s February 

11, 2022 meeting, which stated that the terms and conditions of the Lease extension could not be 

updated. 

24. At the February 11, 2022 meeting, the Board thoroughly discussed the issue of 

updating the terms and conditions of the Lease extension, went to executive session with a 

Deputy Attorney General, and unanimously decided to authorize Defendant CASE to approve 

and execute a Development Agreement for the Lease extension and to subsequently execute a 

Lease extension pursuant to Act 149, HRS § 171-192, and the terms and conditions stated in 

Defendant DLNR’s submission for that meeting, subject to standard terms and conditions of 

development agreement and lease extension forms conforming with Act 149 and HRS § 171-

192, review and approval by the Department of Attorney General, and other terms and conditions 

prescribed by Defendant CASE to best serve the State’s interests.    
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25. In the approved submittal, the Board also determined at its February 11, 2022 

meeting that it was not entitled to receive portion of sublease rents and approved the requested 

extension without requiring such participation in sublease rents, as Plaintiff owns the 

improvements on the Subject Property during the term of the Lease, the Lease did not contain 

any provision allowing for the State’s participation in sublease rents, and Defendant DLNR staff 

pointed out “the Board has no statutory authority to update the lease form with the most current 

lease form” in lease extensions under Act 149. Attached hereto as Exhibit “A” is a true and 

correct copy of the Board’s approval of February 11, 2022, which includes the Board’s consent 

to specified subleases, the authorization to Chairperson Case to approve and execute a 

development agreement for the 30-year lease extension and to execute the lease extension form, 

and approval of the mediated rental values.   

26. Relying upon the Board’s February 11, 2022 authorization and Defendant 

DLNR’s further assurance that reliance on this authorization to begin substantial improvements 

was reasonable, Plaintiff has entered into construction contracts and expended substantial sums 

towards constructing the substantial improvements for the Subject Property, and provided 

Defendants with a bond to cover the total cost of planned substantial improvements, as the 

improvements are supposed to be completed within 10 ½ months of the Board’s approval and the 

costs for the improvements have been substantially increasing over time.   

27. Plaintiff also proposed a Development Agreement and then worked with 

Defendant DLNR and the Department of Attorney General to agree to revisions to Plaintiff’s 

proposed Development Agreement which Defendant DLNR represented would conform with 

Defendant DLNR’s “standard development agreement”, be “in the best interests of the State,” 
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and were necessary to recommend that Defendant CASE approve the Development Agreement. 

28. In early June 2022 Plaintiff and Defendant DLNR agreed on the form of the 

Development Agreement which expressly stated “[t]he State granted final approval of the 

Development Plan and this Agreement at its meeting held on February 11, 2022,” and Defendant 

DLNR informed Plaintiff that it would request the Department of Attorney General to prepare 

execution copies of the Development Agreement. 

29. Defendant DLNR subsequently provided Plaintiff with a copy of the 

Development Agreement and a copy of the Lease extension approved and executed by a Deputy 

Attorney General, which Plaintiff also executed and returned to Defendant DLNR on August 2, 

2022, thereafter expecting to receive fully executed copies of the Development Agreement and 

Lease extension which would include Defendant CASE’s signature while Plaintiff continued to 

expend substantial sums and contractually obligate itself to complete the agreed upon 

improvements. 

30. Instead of providing fully executed copies of the Development Agreement and 

Lease extension, Defendant TSUJI provided Plaintiff with a letter dated August 17, 2022, stating 

that Defendant DLNR had decided to postpone Defendant CASE executing the Development 

Agreement and Lease extension pending disposition of Defendant DLNR’s request to the Board 

to require that the terms and conditions of the Lease extension be amended, in direct 

contradiction to Defendant DLNR’s prior position that the terms and conditions of the Lease 

extension could not be amended or updated. 

31. Defendant TSUJI stated that the issue of whether leases can be updated under Act 

149 “was addressed in the Board action of February 11, 2022, Item D-2, that approved your lease 

Enclosure D



 -11- 

extension”, but “[a]fter further consultation with [the Department of the Attorney General], it has 

been determined that the Board may require that public auction leases be updated…to the extent 

permitted by law,” and that Defendant DLNR was preparing a staff submittal to request that the 

Board direct updating the terms and conditions of the Lease extension. 

32. Plaintiff raised concerns about finality and estoppel with Defendant DLNR and 

the Department of Attorney General, and concerns that ongoing delays and the potentially 

prohibitive terms and conditions which Defendant DLNR stated it would seek to impose as 

updated terms conditions could jeopardize Plaintiff’s time-sensitive funding to complete 

substantial improvements and the Lease extension itself; however, both Departments informed 

Plaintiff that Defendant DLNR intends to proceed with requesting that the Board retroactively 

amend its prior approval based upon Defendant DLNR’s change of position due to its assertion 

of a public trust obligation to let the Board know about Defendant DLNR’s change of position.     

33. Defendants DLNR and Tsuji have asserted that they will seek to receive a portion 

of Plaintiff’s sublease rent if they “update” the Lease extension to “current” terms and 

conditions; however, there are no administrative rules allowing for Defendants to demand a 

portion of sublease rent and the Board only has a “rent participation policy” which the Board and 

Defendants have applied disparately, as Defendants have not sought to impose, or excused this 

policy for various other lessees of industrial or commercial State lands who have received lease 

extensions outside of the HCED.   

34. On September 16, 2022, the Board published its agenda, including an agenda item 

in which Defendants are seeking to have the Board reconsider and amend its prior approval of 

the Development Agreement and Lease extension at its meeting scheduled for September 23, 
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2022.   

35. Defendants’ actions herein have harmed and continue to threaten harm to Plaintiff 

and potentially others, as Plaintiff has expended substantial sums in reasonable reliance upon the 

Board’s February 11, 2022 approval, Plaintiff has incurred significantly increased construction 

costs due to unreasonable delays, Plaintiff’s funding may be jeopardized, other lessees within the 

HCED are and/or may be deterred from incurring the costs of a lease extension due to the delays 

encountered by Plaintiff, and other harm or damages to be established in this matter.   

COUNT I –ESTOPPEL 

36. Plaintiff repeats, realleges and incorporates by reference the allegations contained 

in Paragraphs 1 through 35 as if fully set forth herein. 

37. Plaintiff reasonably relied on Defendants’ representations and conduct herein to 

understand that Defendant CASE would approve and execute the Development Agreement and 

execute the Lease extension as approved by the Board at the February 11, 2022 meeting, with 

said representations including but not limited to the approved submission to the Board following 

the February 11, 2022 meeting, the authorization for Defendant CASE to approve and execute 

the Development Agreement and execute the Lease extension, further express assurances that 

Plaintiff could begin substantial improvements, the negotiations and approvals for the 

Development Agreement by Defendant DLNR with revisions that purportedly conformed with 

Defendant DLNR’s standard form and were in the State’s best interest, that accepting Defendant 

DLNR’s revisions to the Development Agreement would cause that Agreement to be presented 

to Defendant CASE for execution, the Development Agreement’s reference to the February 11, 

2022 meeting as Defendant STATE OF HAWAII’s “final approval”, providing Plaintiff with 
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copies of the Development Agreement and Lease extension signed by a Deputy Attorney 

General that were supposed to be transmitted to Defendant CASE for execution, and Defendants 

DLNR and TSUJI’s repeatedly stated position that the terms and conditions of the Lease 

extension could not be substantively amended, and this reliance was reasonable as all 

representations were within Defendants’ respective authority.  

38. Plaintiff has relied on Defendants’ representations to Plaintiff’s detriment, 

expending significant sums in good faith on ongoing substantial improvements, including 

entering binding construction contracts, securing a performance bond and making progress 

payments for the improvements. 

39. This Court’s equitable powers are needed to prevent the manifest injustice of 

Defendants acting to upend the Board’s prior approval and jeopardize the Lease extension based 

on a position directly contrary to Defendants’ prior position.   

40. Further, as Defendants seek to upend the prior Board approval based on a legal 

opinion inapposite to Defendants’ prior stated opinion, equity and fairness dictate that 

Defendants not to be allowed to act inconsistently with their prior opinion to take advantage of 

their own wrong or mistake to Plaintiff’s detriment, disadvantage, or injury.  

COUNT II – DECLARATORY JUDGMENT 

 41. Plaintiff repeats, realleges and incorporates by reference the allegations contained 

in Paragraphs 1 through 40 as if fully set forth herein, and Plaintiff is entitled to a declaratory 

ruling determining and ordering the following, as contained in Paragraphs 42-48 hereinbelow.   

 42. On February 11, 2022, the Board approved Plaintiff’s request for the Lease 

extension and authorized Defendant CASE to approve and execute the Development Agreement 

Enclosure D



 -14- 

and execute the Lease extension, which was Defendant STATE OF HAWAII’s final approval for 

the Development Pursuant to Act 149.   

 43.  As authorized by the Board, Defendant CASE is obligated to  execute the 

approved Development Agreement forthwith as Defendant DLNR represented to Plaintiff that 

revisions to the Development Agreement were necessary to conform to the standard terms and 

conditions of Defendant DLNR’s form and in Defendant STATE OF HAWAII’s “best interest”, 

that the Development Agreement would be presented to Defendant CASE for execution after the 

revisions, and the Department of Attorney General had reviewed, approved, and signed the 

revised Development Agreement.     

 44. Pursuant to Act 149 and the Board’s February 11, 2022 approval, Defendant 

CASE is also obligated execute the Lease extension forthwith, as Plaintiff has fully bonded 

improvements and Defendant DLNR and the Department of Attorney General also reviewed, 

approved, and a Deputy Attorney General executed the Lease extension.   

 45. Act 149 and HRS § 171-192 only allow for amendments to the terms and 

conditions of a lease extension if needed to accommodate a lessee’s lender or if the Board had 

promulgated administrative rules mandating such amendments, and as the Board has no such 

rules, Defendant DLNR’s attempts to require lease amendments for lease extensions made under 

Act 149 in the absence of such rules constitutes ad hoc rulemaking in violation of HRS Chapter 

91, and Defendants’ efforts to apply such an ad hoc rule ex post facto to the February 11, 2022 

approval further violates applicable law.   

 46. Pursuant to Act 149, HRS § 171-192, and the Board’s February 11, 2022 

approval, Defendant CASE does not have discretion to delay executing the Development 
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Agreement and Lease Extension as approved by the Board and would have only been able to 

prescribe terms and conditions to serve the State’s best interest consistent with Act 149, HRS § 

171-192, and the terms and conditions of the Board’s approval, as Act 149, HRS § 171-192and 

the Board’s February 11, 2022 approval prohibited the revision of the Lease extension terms and 

conditions.   

47. The Legislature defined the public’s best interest in Act 149 as the State fulfilling 

its fiduciary duties to enhance revenues and promote the public’s social, environmental, and 

economic well-being through extending leases on public lands within the HCED for lessees who 

commit to making substantial improvements, and Defendant DLNR may not disregard this 

Legislative finding by asserting its own opinion of the public trust.  

48. Plaintiff’s agreed upon improvements and the agreed upon rental values, which 

DLNR already negotiated, are in compliance with Act 149. 

  49. An actual controversy exists between Plaintiff and Defendants as to whether: a) 

Defendant DLNR’ attempts to circumvent  the Board’s prior final approval constitute an abuse of 

discretion, ad hoc rulemaking, and are in excess of its authority, b) Defendant CASE is obligated 

to  execute the Development Agreement and Lease extension forthwith given the law and facts 

herein, c) Act 149 and HRS § 171-192 allow for amendments to the terms and conditions of a 

lease extension for any reason other than to accommodate a lessee’s lender in the absence of 

legally promulgated rules, d) Defendants are estopped from seeking to retroactively amend  the 

terms and conditions of the Board’s prior approval, and e) Defendant DLNR’s attempt to 

implement policy changes in the subject lease extension is contrary to express legislative intent.   

 

Enclosure D



 -16- 

      PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff prays that judgment be entered in its favor and against 

Defendants for the following relief: 

A. For an order declaring and determining that: a) the Board’s approval of 

February 11, 2022, was the final approval needed from Defendant STATE OF HAWAII 

pursuant to Act 149, which Defendant DLNR cannot seek to have the Board revisit other than for 

cause such as a breach of the Development Agreement; b) pursuant to the Board’s approval of 

February 11, 2022, Defendant CASE is obligated to  execute the Development Agreement and 

Lease extension forthwith, as Defendant DLNR claimed that its revisions to the Development 

Agreement would conform with Defendant DLNR’s standard form, be in Defendant STATE OF 

HAWAII’s best interest, and were needed to present the Development Agreement to Defendant 

CASE for execution; and, Plaintiff received copies of the Development Agreement and Lease 

extension reviewed, approved, and executed by the Department of Attorney General; c) Act 149 

and HRS § 171-192 only allow for amendments to the terms and conditions of a lease extension 

to accommodate a lessee’s lender, as the Board has not promulgated  rules requiring or allowing 

such amendments; d) Defendants are estopped from retroactively amending the Board’s prior 

approval based on their changed opinion; and, e) as an executive agency, Defendant DLNR may 

not redefine the public interest contrary to the direct and express legislative intent articulated in 

Act 149.   

B. For an order enjoining and restraining Defendants from delaying or 

interfering with Defendant CASE executing the Development Agreement and Lease extension 
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forthwith, including but not limited to prohibiting Defendants from proceeding before the Board 

to reconsider or amend its final approval of February 11, 2022.  

C. That the Court award Plaintiffs their recoverable expenses and/or 

restitution as a result of the conduct of Defendant as determined at trial or other hearing herein.   

D. That Plaintiff be awarded its attorneys’ fees and costs as allowed by law. 

E. For such other and further relief as this Court deems just and appropriate.   

 

 DATED:  Hilo, Hawai‘i, September 20, 2022. 
 

LAW OFFICES OF YEH & KIM 
 
 
By __/s/ Ronald N.W. Kim_________________ 
 THOMAS L.H. YEH 

RONALD N.W. KIM 
 JOHN S. MUKAI 
Attorneys for Plaintiff 
69 RAILROAD, LLC, a Hawai‘i limited liability 
company 
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