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We submit this testimony on behalf of our client 69 Railroad, LLC (“Lessee”), regarding
Item D-3 on the agenda for the September 23, 2022 meeting of the Board of Land and Natural
Resources (“Board”). We are frankly surprised and dismayed that we are appearing before the
Board again, more than nine months after the Board provided final authorization for the
Chairperson to approve and execute a Development Agreement and sign a thirty-year extension
of General Lease No. S-3624 (“Lease”) in its meeting of February 11, 2022. We object to the
present proceeding before the Board, which violates concepts of estoppel and finality, and the
Board’s own rules on the timeframes for a party to request reconsideration and/or a contested
case.

Following the Board’s approval of the lease extension pursuant to Act 149 (2018), my client
worked in good faith with the Department to agree to a form of Development Agreement that
conformed with the State’s standard form, was in the State’s best interest, and was to be
presented to the Chairperson for execution. Please see Enclosure A, the enclosed letter from
Kevin Moore dated May 6, 2022 and subsequent email correspondence. Lessee received
assurances from the Department and due to the rising costs of construction and deadline to
complete substantial improvements, began to expend significant sums on improvements and
bonded the improvements. Lessee received execution copies of the Development Agreement
and Lease extension that were approved and executed by a Deputy Attorney General and
returned copies of those documents also executed by Lessee to the Department on August 2,
2022. The execution copies signed by the Deputy Attorney General are enclosed herein as
Enclosure B.

Lessee was expecting to receive copies of the Development Agreement and Lease extension

1 HAR 813-1-39(b) states that a motion for reconsideration shall be made not later than five business days after the decision. HAR §13-1-29
provides that an oral request for a contested case needs to be made before the close of a meeting at which the subject matter of the request is
scheduled for board disposition, with a subsequent written request made within ten days.
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executed by the Chairperson, which are required by Lessee’s lender for financing to complete the
substantial improvements. However, instead of receiving the executed copies, on August 17,
2022, Lessee received a letter from Mr. Tsuji stating that the Land Division was going to hold
the documents pending the Land Division’s request to the Board to require it to update the terms
and conditions of the lease extension with a document used by the Department of the Attorney
General. Mr. Tsuji acknowledged that the Board devoted significant attention to the issue and
that it was addressed at the February 11, 2022 meeting which approved the Lease extension.
Board members during this period will recall this discussion and the discussion on the issue at
the prior January meeting- during those meeting the Department and Land Division
unequivocally stated that the Board could not authorize changing the terms and conditions of the
lease extension. However, Mr. Tsuji stated that after further consultation with the AG, it has
been determined that the Board may require public auction leases be updated. Mr. Daniel A.
Morris, a Deputy Attorney General, subsequently stated that his office had changed its
interpretation of the Kahua Ranch case. Lessee has requested the Attorney General Opinion
referenced by Mr. Tsuji and Mr. Morris, but has not received a response to that request or the
opinion, which is supposed to be a public record pursuant to HRS § 28-3. Lessee has repeatedly
stated that the terms and conditions of its lease extension pursuant to Act 149 cannot be amended
except to satisfy a lender’s conditions. We are enclosing copies of the correspondence with the
Land Division and Attorney General’s office which preceded the Land Division presenting the
current agenda item as Enclosure C.

Lessee has filed a civil lawsuit in the Third Circuit Court of the State of Hawaii to protect its
rights, a copy of this filed lawsuit is enclosed as Enclosure D.

In summary Lessee objects to the Board reconsidering and amending its February 11, 2022
approval because:

e The Board’s approval of the Lease extension at its meeting on February 11, 2022,
authorizing the Chairperson to execute a Development Agreement and Lease
extension was the final authorization needed under Act 149 for the Chairperson to
execute said Development Agreement and Lease extension and the Department did
not request a contested case or reconsideration within the timeframes set forth in
HAR 88 13-1-29 and 13-1-39.

e The Department is estopped from requesting that the Board amend or reconsider its
prior approval based on a position directly contrary to the Department’s prior
established position, particularly due to Lessee’s expenditure of substantial funds
and changes in position in reasonable reliance.

e The Chairperson should execute the Development Agreement and Lease extension
immediately, consistent with the Board’s prior approval and the Department and
AG’s approvals of those documents.

e The Legislature defined the public’s best interest in Act 149 as the State fulfilling its
fiduciary duties to enhance revenues and promote the public’s social, environmental,
and economic well-being through extending leases on public lands within the Hilo
community economic district (“HCED”) for lessees who commit to making
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substantial improvements, which the Land Division is not free to disregard or
redefine with its own opinion.

e Irrespective of the AG’s internally conflicting interpretations of Kahua Ranch, a case
based on a predecessor statute to HRS Chapter 171 regarding public lands leased by
auction, HRS § 171-192 only allows for amendments to the terms and conditions of
a lease extension if required by a lessee’s lender or if the Board had promulgated
administrative rules mandating such amendments, which the Board has not, and as
such any present effort to amend the terms of the Lease is arbitrary and capricious,
and constitutes ad hoc rulemaking to be applied ex post facto in violation of
applicable law, including HRS Chapter 91.

Thank you for considering this testimony and documentation.
Very truly yours,

LAW OFFICES OF YEH & KIM

RONALD N.W. KIM

Cc: client, Rep. C. Todd, Rep. M. Nakashima, Rep. R. Onishi, Sen. L. Inouye
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Via Electronic Mail [rkim@yehandkim.com]

Ron Kim, Esq.

Law Offices of Yeh & Kim
505 Kilauea Ave. #B

Hilo, Hawai’i 96720-2830

Subject: Draft Development Agreement for 69 Railroad, LLC, Lessee, General
Lease Nos. S-3624, Waiakea, South Hilo, Hawaii; Tax Map Key (3) 2-
1-012:026
Dear Mr. Kim:

We have received a copy of a draft development agreement for the extension of General
Lease No. S-3624, 69 Railroad, LLC, Lessee, that we understand was prepared by your office.
We ran a redline of your draft against our version so that we could see where changes had been
made to our standard form. A copy of the redline is enclosed for your reference.

It is clear from the redline that 69 Railroad, LLC (Lessee) is seeking a number of
substantive changes to Land Division’s standard development agreement, including the striking
of provisions relating to hazardous materials, indemnity, bonding, and publication of notice of
completion. We find that these proposed deletions are not in the best interests of the State and
therefore are unable to recommend that the Chairperson approve the version of the development
agreement that you provided. Enclosed is a second redline showing the changes Land Division
would need to include in the agreement before submitting to the Chairperson for approval.

If you have any questions, please feel free to contact me at (808) 587-0426 or by email at
kevin.e.moore@hawaii.gov. Thank you for your attention to this matter.

Sincerely,

Kevin E. Moore
Assistant Administrator

Enclosure A
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Enclosures

C: James McCully via electronic mail [jwmccully54@gmail.com]
HDLO

Enclosure A



Re: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 6... imap://rkim%40yehandkim%2Ecom@secure.emailsrvr.com:993 /fe...

Subject: Re: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 69 Railroad, LLC
From: Ron Kim <rkim@yehandkim.com>

Date: 6/2/2022, 9:23 AM

To: "Moore, Kevin E" <kevin.e.moore@hawaii.gov>

CC: "jwmccully54@gmail.com" <jwmccully54@gmail.com>, "Tsuji, Russell Y"
<Russell.Y.Tsuji@hawaii.gov>, "Heit, Gordon C" <gordon.c.heit@hawaii.gov>

Thank you Kevin!

On 6/2/2022 9:01 AM, Moore, Kevin E wrote:

Hi Ron — We will request the Department of the Attorney General to prepare the execution
copies. Thanks.

Kevin

From: Ron Kim <rkim@yehandkim.com>

Sent: Thursday, June 2, 2022 8:44 AM

To: Moore, Kevin E <kevin.e.moore@hawaii.gov>

Cc: jwmccully54@gmail.com; Tsuji, Russell Y <Russell.Y.Tsuji@hawaii.gov>; Heit, Gordon C
<gordon.c.heit@hawaii.gov>

Subject: Re: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 69 Railroad, LLC

Hi Kevin,

Thanks for providing this revised version- my client approves of the form of this development
agreement.

Thanks again,

Ron

On 6/1/2022 2:11 PM, Moore, Kevin E wrote:

Hi Ron — We accepted your edits in the last draft of the development agreement you
sent and made a couple of minor changes shown in the attached fresh redline. Please
let me know if we can finalize this. Thanks.

Kevin

From: Ron Kim <rkim@yehandkim.com>

Sent: Tuesday, May 10, 2022 12:58 PM

To: Moore, Kevin E <kevin.e.moore@hawaii.gov>

Cc: jwmccully54@gmail.com; Tsuji, Russell Y <Russell.YTsuji@hawaii.gov>; Heit, Gordon C
<gordon.c.heit@hawaii.gov>

Subject: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 69 Railroad, LLC

Enclosure A
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Re: [EXTERNAL] Re: Draft Development Agreement for GL S-3624, 6... imap://rkim%40yehandkim%2Ecom@secure.emailsrvr.com:993 /fe...

Hi Kevin,

We are agreeable to most of the revisions- we are proposing a few more revisions for
consistency and to revise paragraph 6 on hazardous materials. There is a concern that
the language initially proposed could impair ongoing operations such as mechanics'
which use and store materials that may be classified as hazardous on the property (in
accordance with the law) in the ordinary course of their business.

Thank you,

Ron

On 5/7/2022 1:41 PM, Ron Kim wrote:
Thank you Kevin,

We are reviewing the revised agreement and will get back to you as soon as
possible.

Thanks again,

Ron

On 5/6/2022 1:56 PM, Moore, Kevin E wrote:
Hi Ron,

Attached please find a pdf of my letter to you of today’s date
with enclosures. Thank you.

Kevin

Enclosure A
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PLEASE DO NOT
. DATE DOCUMENT

LAND COURT SYSTEM
Return by Mail ( ) Pickup (

REGULAR SYSTEM

To:

Total Number of Pages:
Tax Map Key No. (3) 2-1-012:026

SECOND EXTENSION OF GENERAL LEASE NO. S$-3624

THIS AGREEMENT, made and entered into this day
of , 20 , by and between the
State of Hawaii, hereinafter referred to as the “Lessor,” by its
Board of Land and Natural Resources, hereinafter referred to as
- the “Board,” and 69 RAILROAD, LLC, a Hawaii limited liability
company, whose address is 69 Railroad Avenue, Unit A-19 Hilo,
Hawaii 96720, hereinafter referred to as the “Lessee.”

WITNESSETH:

WHEREAS, General Lease No. S$-3624 dated March 6, 1961,
was issued to Hawaiian Equipment Co., Ltd., a Hawaii
corporation, recorded in the Bureau of Conveyances of the State
of Hawaii in Liber 4323, Page 247, and after mesne assignment
said general lease was assigned to 69 Railroad, LLC, a Hawaii
limited liability company, recorded aforesaid as Document No.
2003-249681, consent given by the State of Hawaii, Board of Land
and Natural Resocurces by instrument executed October 23, 2003
recorded aforesaid as Document No. 2003-249682; and

§ ODDEite A ey

§ FRELIM, AFPRID,
Ds‘ponmem of the
terney Generg
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WHEREAS, said lease was extended by that certain
unrecorded Extension of General Lease No. S-3624 dated March 29,
2016; and

WHEREAS, the Board of Land and Natural Resources is
authorized under the provisions of sections 171-191 and 171-192,
Hawaii Revised Statutes and Act 149, Session Laws of Hawaii
2018, to modify or eliminate certain restrictions of a lease to
the extent necessary to qualify the lease for mortgage lending
Or guaranty purposes; and

WHEREAS, the Board of Land and Natural Resources at
-its meeting held on February 11, 2022, agreed to this second
extension of General Lease No. $S-3624 with the additional
provisions as hereinafter contained.

NOW, THEREFORE, in consideration of the rents,
covenants and conditions contained herein and in General Lease
No. S5-3624, and as authorized under the provisions of sections
171-191 and 171-192, Hawaii Revised Statutes and Act 149,
Session Laws of Hawaii 2018, the Lessor hereby extends the term
of the Lease for an additional thirty (30) years, from March 6,
2026, up to and including March 5, 2056, upon the following
terms and conditions:

1. The terms, conditions, and covenants cornitained in
General Lease No. S$S-3624 dated March 6, 1961, shall continue to
remain in full force and effect until the termination date of
this Second Extension of General Lease No. S-3624, and provided,
further, that where any of the provisions of this Second
Extension of General Lease No. $S-3624 conflict with the
provisions of the General Lease No. S-3624 dated March 6, 1961,
-as amended, the General Lease shall govern and control.

2. The Lessee shall pay to the Lessor at the Office
0f the Department of Land and Natural Resources, Honolulu, Oahu,
State of Hawaii, an annual rental as provided below, payable in
advance, without notice or demand:

Effective March 6, 2026, the sum of ONE HUNDRED FIFTY
FIVE THOUSAND AND NO/100 DOLLARS ($155,000.00) in semi-annual
installments on March 6th and September 6th, each and every year
during the term, from March 6, 2026, up to and including March
5, 2036.

856182_3.doc -
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Effective March 6, 2036, the sum of ONE HUNDRED NINETY
FIVE THOUSAND AND NO/100 DOLLARS ($195,000.00) in semi-annual
installments on March 6th and September 6th, each and every year
during the term, from March 6, 2036, up to and including March
5, 2046.

The annual rental reserved shall be reopened and
redetermined for the period from March 6, 2046 to March 5, 2056.

Determination of rent upon reopening. The rental for
any ensuing period shall be the fair market rental at the time
of reopening. At least six months prior to the time of
reopening, the fair market rental shall be determined by:

(1) An employee of the Department of Land and Natural
Resources qualified to appraise lands; or

(2) A disinterested appraiser whose services shall be
contracted for by the Board. Lessee shall be promptly notified
of the determination by certified mail, return receipt
requested, and provided with the complete appraisal prepared by
the Board or the Board’s appraiser. The determination shall be
deemed received by Lessee on the date the Lessee signs the
return receipt or three (3) days after mailing, whichever occurs
first. Provided that if the Lessee does not agree upon the fair
market rental as determined by the Board’s appraiser, the Lessee
must notify the Lessor in writing within thirty (30) days after
receipt of the determination, and the Lessee shall appoint the
Lessee’s own appraiser whose name and address shall be stated in
the notice. The Lessee shall provide the Board with the
complete appraisal prepared by the Lessee’s appraiser. Each
party shall pay for its own appraiser. If the Board’s and the
Lessee’s appraisers do not agree upon the lease rental, the
. Lessee and the Board shall, subject to section 171-17, Hawaii
Revised Statutes, as may be amended from time to time, resolve
the matter. The costs of mediation and arbitration shall be
borne equally by the Lessee and the Board.

In the event that the fair market rental is not
finally determined before the reopening date, the Lessee shall
pay the rental as determined by the Board’s appraiser until the
new rent is determined, and the rental paid by Lessee shall then
be subject to retroactive adjustments as appropriate.

Should the Lessee fail to notify Lessor in writing

856182_3.doc i ‘
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IN WITNZSS WHEREOF, the STATE OF HAWAII, by its Board
of Land and Natural Resources, has caused the seal of the
Department of Land and Natural Resources to be hereunto affixed
and the parties heretc have caused these presents to be executed
the day, month, and year first above written.

STATE OF HAWAII
Approved by the Board of
Land and Natural Resources
at its meeting held on
February 11, 2022. By

SUZANNE D. CASE

Chairperson

Board of Land and

Natural Resources
'APPROVED AS TO FORM:

JOLIX H. CHINA
DeRut\NAttorney General

Dated:;:y;(oﬁslﬁ;\:hﬂlj:z’

LESSOR

69 RAILROAD, LLC, a Hawaii
limited liability company

B Mzé/xa&/ jA@t«/W\c{j\C"’
Its HaAaaring ﬁﬁmée

LESSEE

~
PRELIM. APPR'D.

Departmeni of the
Astorney Generel

§56182_3.doc -
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STATE OF HAWATI

COUNTY OF HAWATT

capacity shown,
instrument in su

856182_3.doc
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SUZANNE D. CASE
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE
MANAGEMENT

DAVID Y. IGE
GOVERNOR OF HAWAIL

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

August 17, 2022

Mr. Michael Shewmaker
69 Railroad, LLC

69 Railroad Ave. #A19
Hilo, Hawaii 96720

Dear Mr. Shewmaker:

Subject: Documents for: (i) Development Agreement for a 30-Year
Extension of Lease Term and (ii) Second Extension of Lease,
General Lease No. S-3624, 69 Railroad, LLC, Lessee; Waiakea,
South Hilo, Hawaii, Tax Map Key: (3) 2 -1-012: 026.

On August 3, 2022, we received the Development Agreement and Second Extension of
Lease documents signed by 69 Railroad, LLC. We are writing to let you know that we are going
to hold these documents pending disposition of Land Division’s request to the Board of Land
and Natural Resources (Board) that it require the Second Extension of Lease to be updated to the
terms and conditions of the current lease extension document used by the Department of the
Attorney General (ATG).

As you know, the Board has devoted significant attention to the issue of whether public
auction leases such as yours can be updated to the current terms and conditions used by the ATG
for lease extensions under Act 149 Session Laws of Hawaii 2018. The issue was addressed in
the Board action of February 11, 2022, Item D-2, that approved your lease extension. After
further consultation with the ATG, it has been determined that the Board may require that public
auction leases be updated to current ATG terms and conditions, to the extent permitted by law, as
a condition of approving the extension.

Accordingly, we are preparing a staff submittal to apprise the Board of this development
and request that it direct the updating of your lease to current ATG terms and conditions for the
30-year extension period commencing March 6, 2026. We will send you a copy of the staff
submittal once it is confirmed on the agenda. Although the staff request is to update the form of
the Second Extension of Lease, we are holding the Development Agreement in case the Board’s
action requires revision of that document as well.

Enclosure C



Mr. Michael Shewmaker
69 Railroad, LLC
August 17, 2022

Page 2

If you have any questions in the meantime, please feel free to contact the Hawaii District
Land Office at (808) 961-9590. Thank you.

Sincerely,
Russell i

Russell Y. Tsuji
Land Division Administrator

cc: Ronald Kim, Esq.

Enclosure C
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Mr. Russell Y. Tsuji

Land Division Administrator for

State of Hawaii Department of Land and
Natural Resources

P.O. Box 621

Honolulu, HI 96809

Via email: Russell.Y.Tsuji@hawaii.gov

August 30, 2022

Re:  August 17, 2022 Land Division Letter re: Development Agreement and Second
Lease Extension for GL No. S-3624, 69 Railroad, LLC, Lessee (McCully &
Shewmaker)

Dear Mr. Tsuji,

| received your letter stating that the Land Division has decided to postpone the
Chairperson’s execution of the approved and previously agreed upon Development Agreement
(or “DA”) and Second Extension of Lease (or “2ndEL”) documents for General Lease No. S-
3624 (“GL No. S-3624”). On February 11, 2022, the Board definitively and finally acted in this
matter pursuant to Act 149 by unanimously authorizing the Chairperson to execute the DA and
2ndEL for my client. However, you are currently stating that you will request the Board take an
unprecedented action to rescind or revisit the prior approval granted over six months ago. Act
149 and the Department’s procedures only provide for the Board’s authorization to execute these
documents and do not allow for the Board to revisit or rescind an approval six months after the
Board voted and duly authorized the Chairperson’s actions, absent a material default to perform
by a lessee. The Legislature sedulously debated the merits of Act 149 and related legislation for
years prior to its passage. In direct contrast to Act 219 (2012), which also addressed lease
extensions and allowed for the modification of lease terms, the Legislature specifically chose not
to allow the Land Division to modify the terms of a lease extended pursuant to Act 149.

Further, the Department and Land Division are estopped from upending the prior Board
approval and/or changing their position on the issue of whether the terms and conditions of the
2ndEL can be “updated” to the “current” terms and conditions of a lease form approved by the
Department of Attorney General (“AG”). The Attorney General and the Land Division have
consistently and unequivocally stated that such an update of terms and conditions is not

Enclosure C
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permitted by law, repeatedly citing State v Kahua Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963).
Given these facts, please let me know the basis for any contrary opinions that the Department
may have as to these issues of finality and estoppel or provide my client with a fully executed
copy of the Development Agreement forthwith. My client has currently spent more than
$300,000.00 in effecting ongoing substantial improvements to the property in reliance upon the
Board’s approval. My client is anxious to complete the improvements as agreed and see the lease
extension process completed. If necessary, my client will seek the vindication of its rights in
Court. Please note that my client began this process in 2019 and has been harmed by the
prolonged time taken to process what seems a relatively straightforward matter.

The Land Division provided my client with a copy of the Development Agreement agreed
to by the parties and approved and signed by Deputy AG J. China on July 15, 2022. On or
about August 2, 2022, my client hand-delivered a copy of the DA executed by my client and the
Deputy AG to the Land Division. Since that date, we have been awaiting the receipt of a fully
executed DA which includes the Chairperson’s signature as authorized by the Board on February
11, 2022 to submit to the lender, First Hawaiian Bank. Please implement Act 149 and provide
my client a copy of the DA which includes the Chairperson’s signature forthwith, as the lender
requires this document.

Act 149 allows for the Board to authorize lease extensions pursuant to a development
agreement proposed by a lessee, and the Board definitively and finally granted this authorization
at its February 11, 2022 meeting. At the February 11, 2022 meeting the discussion on the issue
of whether the lease extension terms and conditions could be updated was comprehensive and
robust, and we consider the matter settled with the Board’s vote to extend the lease. The DA
that the Land Division had negotiated and approved of, and which was executed by a Deputy AG
and my client, stated the parties’ mutual understanding that the Board reviewed the Development
Plan at its February 11, 2022 meeting and “[t]he State granted final approval of the Development

Plan and this Agreement at its meeting held on February 11, 2022, Item D-2.” See {1 3.A and
3.B of the executed DA. The DA also provided that the State would request the AG to prepare
the 2ndEL upon execution of the DA. See { 12 of the executed DA

My client and | are concerned about what we perceive to be an aversion or reluctance
towards the implementation of Act 149. It is of note that the Governor signed Act 149 in 2018,
four years ago, and the Department has still only processed two applications in their
entirety. The present proposal by the Land Division to have the Board revisit its prior approval
seems to further confirm that perception. There are numerous other leases in the Hilo Economic
District that will also be affected by this action. My clients and | understand that a lease issued
by public auction cannot be updated with current terms and conditions when extended under Act
149, so please explain if or how the Department has changed its position to presently interpret
such an update to be permitted by law. Please also let us know if the Department has a basis to
contradict our understanding that any lease within the Hilo Community Economic District may

Enclosure C
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only be modified during the lease extension process under Act 149 to qualify the lease for a
mortgage. See HRS § 171-192(a)(3).

In conclusion my client and | expect that the Department will comply with and implement
Act 149 and the February 11, 2022 Board authorization by having the Chairperson execute the

Development Agreement and Second Lease Extension. My clients are requesting a fully
executed copy of the Development Agreement forthwith for their lender.

Very truly yours,

LAW OFFICES OF YEH & KIM

RONALD N.W. KIM

Cc: James McCully (client), Gov. D. Ige, DLNR Chair S. Case, DLNR 1st Deputy R. Masuda, BLNR Hawaii
member R. Smith, Sen. L. Inouye, Sen R. Kouchi, Speaker S. Saiki, Rep. D. Tarnas, Rep. C. Todd, Rep. M.
Nakashima, Rep. R. Onishi

Enclosure C
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. . Ly tly@ yehandkim.com
505 Kilauea Ave. #B, Hilo, Hawai’i 96720-2830 JOHN MUKAI
Telephone (808) 961-0055 jmukai@yehandkim.com

Holly T. Shikada

Attorney General for the State of Hawai’i
425 Queen Street

Honolulu, HI 96813

Via email: Holly.T.Shikada@hawaii.gov

August 30, 2022

Re:  August 17, 2022 Land Division Letter re: Development Agreement and Second
Lease Extension for GL No. S-3624, 69 Railroad, LLC, Lessee

Dear Ms. Shikada,

Please see the enclosed letter from the Land Division to my client, 69 Railroad, LLC, dated
August 17, 2022, stating that the Land Division has decided to postpone the Chairperson’s
execution of the previously agreed upon and approved Development Agreement (“DA”) and
Second Extension of Lease (“2ndEL”) documents for General Lease No. S-3624 (“GL No. S-
3624”), and my client’s response. As stated in my client’s response, further postponing the
execution of the DA and 2ndEL raises significant concerns about finality and estoppel and
continues to cause my client to suffer damages. | am contacting you to initiate a direct dialogue
concerning these issues.

On February 11, 2022, the Board of Land and Natural Resources (“Board”) definitively
acted pursuant to Act 149 by unanimously authorizing the Chairperson to execute the DA and
2ndEL under the express understanding that the terms and conditions of the 2ndEL would not be
“updated” with what the Land Division cites as the “current” lease terms and conditions of a
form used by your office.!  Over six months after this approval the Land Division apparently
solicited an opinion from your Department which contradicted the State’s previously ensconced
position that the terms and conditions of the 2ndEL could not be “updated” pursuant to Act 149.
The Land Division cites this contrary opinion as a basis to delay executing the DA while it seeks
to bring the lease extension before the Board again to request the Board’s approval to update the
terms and conditions of the 2ndEL. Even if, solely for the purposes of argument, the Land

L Act 149 allows for changes to the terms and conditions of an extended lease for the purposes of a
lessee’s mortgage, or to comply with “rules” of the Board. As you know, the Board has no such rules
which provide for uniform terms and conditions of a lease. The “current” terms and conditions for a lease
extension on the form used by your Department are not administrative rules for the Board.
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Division was able to bring the matter before the Board again and to “update” the terms and
conditions of the 2ndEL, that would not change the terms and conditions of the DA. During the
process of negotiating the DA, the Land Division required that the terms and conditions of the
DA conform to what it called the State’s standard form. As my client informed the Land
Division, my client needs the fully executed DA for its lender. My client has incurred
significantly increased construction costs due to the numerous delays in processing the DA and
expended substantial sums in reliance upon and since the Board’s February 11, 2022 approval.

For purposes of background, the Legislature passed Act 149 in 2018 following years of
debates and proposed legislation with the express intent and purpose of Act 149 of serving the
best interests of the public and fulfilling the State’s fiduciary duties by enhancing state revenues
and promoting the public’s social, environmental, and economic well-being through extending
leases on public lands within the Hilo Community Economic District (“HCED”) with lessees
who commit to making substantial improvements. The Legislature found that the State has an
“enormous influence on the vision, economic development, and overall success of the East
Hawaii community”, that state-owned lands within the area had been deteriorating, and that Act
149 had the potential “to revive public lands, resulting in more tax revenue and community
revitalization”, to provide for efficient and effective improvements and economic opportunities.
To this end, Act 149 articulated a straightforward process- a lessee could apply for a lease
extension by proposing a development plan with substantial improvements. The Board would
review the plan and, if appropriate, authorize the Chairperson to execute a development
agreement and lease extension.

However, this simple process articulated by Act 149 has been thwarted, as only two leases
have been extended since the passage of Act 149 in 2018. 69 Railroad, LLC, initially applied for
a lease extension in 2019. The parties did not initially agree about the fair market rental value
for the extended lease term and reached an agreement on rental value in mediation which
concluded in October 2020. My client patiently awaited the matter being presented to the Board
for nearly a year thereafter. Finally, in October 2021, my client worked with the Land Division
on a draft submission to the Board to authorize the Chairperson to execute a DA and 2ndEL,
approve the mediated rental values, and approve certain subleases. After the matter was not
included in the next Board agenda, the Land Division subsequently informed my client that it
had “put a hold” on processing lease extension applications until 2022, due to purported
concerns about disparate treatment of lessees based on the Land Division’s acknowledgement
and understanding that leases issued by public auction could not be updated pursuant to Act 149.

Instead of requesting the Board’s authorization for the Chairperson to execute a DA and
2ndEL, the Land Division presented its rationale for not implementing Act 149 to the Board at
its January 14, 2022 meeting. At that time the Land Division unequivocally claimed that the
terms and conditions of GL No. S-3624 could not be updated, citing State v. Kahua Ranch, Ltd.,
47 Haw. 28, 384 P.2d 581 (1963) to assert that not updating the terms and conditions of GL No.
S-3624 could lead to “disparate treatment” and that lease extensions should not be processed
until Act 149 was legislatively amended. At the January 14, 2022 Board meeting the Board
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considered the Land Division’s submission but ultimately decided that it should implement Act
149 as it exists, rather than delay processing applications for lease extensions under Act 149 until
the Land Division could persuade the Legislature to amend Act 149.

Accordingly, the Land Division subsequently presented a submittal requesting that the
Board authorize the Chairperson to execute a DA and 2ndEL for GL No. S-3624 at the Board’s
February 11, 2022 meeting. The Land Division’s submittal once again unequivocally stated that
the terms and conditions of GL No. S-3624 could not be updated, and the Board engaged in
another robust discussion of the issue at that meeting. As previously stated, the Board
ultimately unanimously decided to authorize the Chairperson to execute the DA and 2ndEL at
this meeting.

Since that Board authorization, my client has worked with the Land Division and Attorney
General’s office to agree to the terms and conditions of the DA while expending over $300,000
on substantial improvements to the premises in reliance on the Board’s authorization. In early
June 2022, the Land Division let my client know that your office had approved of the form of the
DA, as it conformed with the State’s standard form for a Development Agreement. My client
received a copy of the DA executed by Deputy Attorney General Julie China. On August 2,
2022, my client returned a copy of the DA execute by my client as well to the Land Division,
expecting to receive a fully executed copy of the DA that included the Chairperson’s signature
shortly thereafter. Instead, over two weeks later, my client received the enclosed letter from Mr.
Tsuji.

As explained in the response to Mr. Tsuji, having the Board revisit its prior approval at the
present juncture raises significant concerns about finality and estoppel. Act 149, nor any other
law we are aware of, would allow the Land Division to reassess its position six months after the
Board has authorized a lease extension under that law and seek to have the Board modify its
prior action. My client has expended funds and continued with substantial improvements on the
premises in good faith, relying upon the Board’s duly authorized action. We have asked Mr.
Tsuji for clarification of the statements and positions adopted in his letter, but also would like
your Department to be directly involved in this discussion, as Mr. Tsuji cited a changed opinion
from the Attorney General’s office as the present impetus for further delaying the lease extension

process.
Very truly yours,
LAW OFFICES OF YEH & KIM
RONALD N.W. KIM

Cc: client
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SUZANNE b. CASE
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE
MANAGEMENT

DAVID Y. IGE
GOVERNOR OF HAWAI

STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

August 31, 2022

Ron Kim, Esq.

Law Offices of Yeh & Kim
505 Kilauea Ave. #B

Hilo, Hawaii 96720-2830

Dear Mr. Kim:

Subject: Development Agreement and Second Extension of Lease Pursuant
to Act 149 Session Laws of Hawaii 2018, General Lease No. S-
3624, 69 Railroad, LLC, Lessee; Waiakea, South Hilo, Hawaii, Tax
Map Key: (3) 2 -1-012: 026.

We acknowledge receipt of your letter dated August 30, 2022 regarding the subject
matter. While we understand your client’s concerns about returning to the Board of Land and
Natural Resources (Board) for a possible amendment of its approval of your lease extension, we
believe we have a public trust obligation to apprise the Board at an open, public meeting of their
discretion to include updated lease terms for the extension period that are consistent with both
Hawaii law (i.e., Hawaii Revised Statutes (HRS) 171-36(a)(5) and (6)) and the Department of
the Attorney General’s (ATG) interpretation of the Kahua Ranch case relating to extensions of
public auction leases of ceded lands under Act 149 Session Laws of Hawaii 2018. It is our view
that Act 149 provides Legislative authorization to include appropriate updated lease terms, and
the Kahua Ranch case does not preclude the Board from doing so.

Your client’s lease is one of the first public auction leases' to be considered for extension
under Act 149. Extending your client’s lease on its outdated terms would preclude the State
from sharing in sublease rents? and in the consideration paid for any future lease assignment,>

! Other applications approved by the Board were for directly negotiated leases and each of those leases was updated
to the Board’s current standard terms and conditions.

? As noted in the Board action of February 11, 2022, Item D-2, your client reported 11 subleases on the lease
premises of General Lease No. S-3624 with a combined total annual rent of over $517,000 (inclusive of common

area maintenance fees).

¥ Calculations we ran recently for a hypothetical assignment of one the State leases situated on public trust lands
(i.e., ceded lands) at a significant sales price estimated by a lessee showed the public trust beneficiaries such as the
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and would also require the State to accept ownership of all improvements at the end of the lease
term, even if they have outlived their useful lives and was in poor or dilapidated condition. The
Board’s authority to participate in sublease rents and charge a premium for a lease assignment
under certain circumstances has long been established law under Section 171-36, HRS, and the
Board has a public trust obligation to incorporate modern and statutorily-required lease terms.

You and your client (and any other interested person) will have an opportunity testify at
the Board meeting when the matter is taken up. We will let you know when the matter is
confirmed on the Board agenda.

Sincerely,

Russell Tiwyid

Russell Y. Tsuji
Land Division Administrator

cc: Governor David Y. Ige
Chairperson Suzanne D. Case
First Deputy Robert K. Masuda
Hawaii Board Member Riley W. Smith
Senator Lorraine R. Inouye
Senate President Ronald D. Kouchi
House Speaker Scott K. Saiki
Representative David A. Tarnas
Representative Chris Todd
Representative Mark M. Nakashima
Representative Richard H.K. Onishi
Mr. James McCully

Office of Hawaiian Affairs and the Department of Land and Natural Resources could receive a significant portion of
the sales proceeds (on ceded lands) in the range of multimillion dollars.
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DAVID Y. IGE
GOVERNOR

HOLLY T. SHIKADA
ATTORNEY GENERAL

VALERIE M. KATO
FIRST DEPUTY ATTORNEY GENERAL

STATE OF HAWAII
DEPARTMENT OF THE ATTORNEY GENERAL
LAND TRANSPORTATION DIVISION
ROOM 300, KEKUANAQO'A BUILDING
465 SOUTH KING STREET
HONOLULU, HAWAY' 96813
Telephone No. (808) 587.2992
Fax No. (808) 587.2999

September 7, 2022

Ron Kim, Esq.

Law Offices of Yeh & Kim
505 Kilauea Avenue, #B
Hilo, HI 96720-2830

Subject: Development Agreement and Second Extension of Lease
Pursuant to Act 149 Session Laws of Hawaii 2018, General
Lease No. S-3624, 69 Railroad, LLC, Lessee; Waiakea, South Hilo,
Hawaii, Tax Map Key: (3) 2-1-012:026
Dear Mr. Kim:

This responds to your letter dated August 30, 2022, to Attorney General Holly T. Shikada
regarding the above-referenced matter. General Shikada provided your letter to our division for
a response.

As you know, the Land Division of the Department of the Attorney General anticipates
asking the Chairperson to set this matter for an upcoming sunshine meeting, where you and your
client would have the opportunity to weigh in with your position on the proposed development
agreement and lease extension terms.

We have carefully reviewed the language of Act 149 in the context of State v. Kahua
Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963) (“Kahua Ranch”), and conclude that Kahua Ranch
does not preclude the Board from amending a public auction lease in order to implement the
provisions of Act 149 and satisfy the State’s public trust duties. In addition, while the Board did
vote on February 11, 2022 to approve the original proposed development agreement and lease
extension, approval was expressly “subject to” final review and approval by the Chairperson,
authorizing her to incorporate terms that are in the public interest. Here, the Chairperson has not
yet approved the proposed development agreement or the lease extension.

Very truly yours,

/s/ Daniel A. Morris

Daniel A. Morris

Deputy Attorney General
cc: Holly T. Shikada, Attorney General
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Daniel A. Morris

Deputy Attorney General for the State of Hawai’i
425 Queen Street

Honolulu, HI 96813

Via email: Daniel.A.Morris@hawalii.gov

September 12, 2022

Re:  September 7, 2022 Letter re: Development Agreement and Second
Lease Extension for GL No. S-3624, 69 Railroad, LLC, Lessee

Dear Mr. Morris,

I have received your letter dated September 7, 2022, responding on behalf of Attorney
General Holly T. Shikada to my letter to her dated August 30, 2022. We were reaching out with
the hope that your office is interested in implementing Act 149 (2018) which was duly passed by
the State’s Legislature and protecting the State from civil liability. | am forwarding you a letter
from my client’s lender which requests a fully executed lease extension agreement on or before
September 19, 2022, in order to close the loan of $750,000.00 needed to complete substantial
improvements.

As stated in the lender’s letter, time is of the essence. My client needs to complete
substantial improvements prior to November 2022 pursuant to the Board’s approval of the lease
extension on February 11, 2022, which provided that my client would complete substantial
improvements within approximately 10 %2 months of the Board’s approval. During negotiations
for the Development Agreement my client agreed with the Land Division to confirm the date of
completion within 10 ¥2 months of the Board’s approval rather than go back to the Board to get
authorization for a later date. My client wants to complete substantial improvements within the
agreed upon timeframe approved by the Board and needs the Chairperson’s cooperation in
executing the Development Agreement and Second Lease Extension, as authorized by the Board.
My client will not be able to complete the substantial improvements without adequate funding
and the present delays, uncertainties and/or additional terms that the Land Division has stated it
will seek to add to the Second Lease Extension jeopardize the entire process.

In response to the statements in your letter and Mr. Tsuji’s recent correspondence, my client
and | strenuously disagree that the Land Division has the authority to halt the ongoing lease
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extension process laid out in Act 149 and authorized for execution by the Board in February of
this year. Further, both the Land Division and Department of Attorney General took part in
negotiating and/or approving the Development Agreement before expressly approving and
having a Deputy Attorney General sign the Development Agreement. We also disagree with the
State’s current position, directly contrary to the State’s prior position on the issue, that Act 149
and/or the Kahua Ranch case allow for the amendment of the terms and conditions of the Second
Lease Extension. Although the State has cited the Kahua Ranch case as a reason that the State
could not amend the terms and conditions of the Second Lease Extension, my client’s position
has consistently been that Act 149 itself, and not Kahua Ranch, precludes changing the terms
and conditions. If the Land Division seeks to upend the Board’s prior approval, that action will
violate precepts of finality and estoppel and my client will seek to preserve its rights using
available legal remedies. My client has completed nearly half of the substantial improvements
using extended lines of credit in excess of $400,000.00 in reliance of the Board’s approval to
extend the Second Lease Extension, having been assured by Departmental representatives that
this reliance was reasonable. 69 Railroad, LLC needed to begin substantial improvements
forthwith following the Board’s approval as the costs for its improvements had already
substantively increased due to rising construction costs since my client applied for a lease
extension in 2019.

In any event, please review the attached letter from my client’s lender. As stated in that
letter, my client urgently needs the Development Agreement and Second Lease Extension to be
executed as interest rates are rising and the lender is not able to lock its proposed interest rate.
Without this loan my client will be unable to complete substantial improvements on the subject

property in exchange for a thirty-year lease extension as authorized by the Board, thwarting the
intention and purpose of Act 149.

Very truly yours,

LAW OFFICES OF YEH & KIM

RONALD N.W. KIM

Cc: client, Russell Tsuji, Gordon Heit
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Lara Sonoda
Assistant Vice President & Commercial Banking Officer
Commercial Banking Group

69 Railroad, LLC
69 Railroad Ave
Hilo, HI 96720

September 7, 2022

Dear Mr. Shewmaker & Mr. McCully,

This letter is to confirm your approved loan request for $750,000 with First Hawaiian Bank, with
collateral property located at 69 Railroad Hilo, HI. The loan request is for the completion of
improvements and renovations to the collateral property. We have entered into the documentation
process and in order to close, we will need a copy of the fully executed the lease agreement between
69 Railroad, LLC and the DLNR.

Interest rates are rising and we are not able to lock in our rates, so time is of the essence. [ would
strongly suggest we work to close the loan with all documentation by Sept. 19 at the latest, if

possible.

Mabhalo,

Lara Sonoda
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Daniel A. Morris

Deputy Attorney General for the State of Hawai’i
425 Queen Street

Honolulu, HI 96813

Via email: Daniel.A.Morris@hawalii.gov

September 16, 2022

Re:  Submittal to Board of Land and Natural Resources for September 23, 2022 Meeting
re: Amend Prior Board Action of February 11, 2022

Dear Mr. Morris,

| received a copy of the draft submittal requesting that the Board reconsider and amend its
prior action of February 11, 2022, which approved my client’s request for a thirty-year lease
extension®. As stated in my prior correspondence, my client vigorously objects to this action as
contrary to legal precepts of finality and estoppel. The provision in the Board’s February 11,
2022 approval cited in your letter as providing the Chairperson with the discretion to upend that
prior approval does not provide such authority. The provision that you cited is part of the
Board’s authorization for the Chairperson to approve and execute the Development Agreement
and execute the Second Lease Extension pursuant to Act 149 and HRS § 171-192, subject to the
terms and conditions in the submittal to the Board, standard terms and conditions of the most
current development agreement and lease extension forms conforming with Act 149 and HRS §
171-192, review and approval by the Department of Attorney General, and terms and conditions
the Chairperson may prescribe to serve the State’s best interest. This provision does not state
that the Chairperson has the discretion to request that the Board revisit its approval to revise the
terms and conditions of the lease extension. Further, as the Board made its authorization to the
Chairperson pursuant to Act 149 and HRS § 171-192, the terms and conditions which the
Chairperson may prescribe are limited to terms and conditions consistent with that law. Act 149
and HRS § 171-192 only allow for the revisions to the terms and conditions of an extended lease
as may be necessary to satisfy a lessee’s lender’s requirements.

We also noted that the draft submittal references an Attorney General Opinion requested by
the Department of Land and Natural Resources on April 28, 2022, and delivered to the
Department on July 26, 2022, as the impetus for the Department requesting that the Board revisit

! The Board, including the Chairperson, voted unanimously in favor of the February 11, 2022 approval.
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its prior final approval. As you know, HRS 8 28-3 requires that attorney general opinions are
filed with the lieutenant governor, public archives, and/or supreme court library within three
days of issuance and available as public records thereafter. Please provide us with a copy of this
opinion forthwith as it is the basis for the proposed Board action.

Very truly yours,

LAW OFFICES OF YEH & KIM

RONALD N.W. KIM

Cc: client, Holly Shikada, Russell Tsuji, Gordon Heit
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Daniel A. Morris

Deputy Attorney General for the State of Hawali’i
425 Queen Street

Honolulu, HI 96813

Via email: Daniel.A.Morris@hawaii.gov

September 21, 2022

Re: Request for Attorney General Opinion

Dear Mr. Morris,

I have not received any response to the request in my letter dated September 16, 2022, for
the Attorney General Opinion referenced in the submittal to the Board that the Department of
Land and Natural Resources requested on April 28, 2022, and received on July 26, 2022.
Again, HRS § 28-3 requires that attorney general opinions are to be filed with the lieutenant
governor, public archives, and/or supreme court library within three days of issuance and
available as public records thereafter. Please provide this Attorney General Opinion forthwith
as it is the basis for the proposed Board action on September 23, 2022.

Very truly yours,

LAW OFFICES OF YEH & KIM

RONALD N.W. KIM

Cc: client, Holly Shikada
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Attorneys for Plaintiff
69 Railroad, LLC, a Hawai‘i
limited liability company

Electronically Filed
THIRD CIRCUIT
3CCV-22-0000295
20-SEP-2022

10:07 AM

Dkt. 1 CMP

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT

STATE OF HAWAI‘I

69 RAILROAD, LLC, a Hawai‘i limited )
liability company, )
)

Plaintiff, )

)

VS. )

)

RUSSELL TSUJI, in his official capacity as )
Administrator of Land Division; SUZANNE )
CASE, in her official capacity as Chairperson )
of the Board of Land and Natural Resources )
for the STATE OF HAWAII; )
DEPARTMENT OF LAND AND )
NATURAL RESOURCES FOR THE STATE)
OF HAWAII; STATE OF HAWAII; JOHN )

DOES 1-10; JANE DOES 1-10; and DOE )
ENTITIES 1-10,

Defendants.

)
)
)
)

-1-

CIVIL NO.
Hilo (Declaratory Action)

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff 69 RAILROAD, LLC, a Hawai‘i limited liability company (hereinafter referred
to as “Plaintiff”), by and through its undersigned counsel, seeks declaratory and injunctive relief
against the Defendants herein to implement and effectuate Act 149 (2018), codified as Hawaii
Revised Statutes (“hereinafter referred to as “HRS”) §8 171-191, et seq. (hereinafter collectively
referred to as “Act 149”), by this Court determining, declaring and ordering that: 1) the approval
of the Board of Land and Natural Resources (hereinafter referred to as “Board”) at its meeting on
February 11, 2022, authorizing the Chairperson to execute a Development Agreement and thirty-
year extension of General Lease No. S-3624 (hereinafter referred to as the “Lease”) for
Plaintiff’s leased premises and improvements at TMK No. (3) 2-1-012:016 was the final
authorization needed under Act 149 for the Chairperson to execute said Development Agreement
and Lease extension; 2) Defendants are estopped from seeking to amend or reconsider the
Board’s prior approval based on a position directly contrary to Defendants’ prior established
position, particularly due to Plaintiff’s expenditure of substantial funds and changes in position
in reasonable reliance upon the Defendants’ actions and representations; 3) pursuant to the prior
approvals of the Board, Defendant DEPARTMENT OF LAND AND NATURAL RESOURCES
FOR THE STATE OF HAWAII (hereinafter referred to as “Defendant DLNR”), and the
Department of Attorney General, Defendant SUZANNE CASE must execute the Development
Agreement and Lease extension as authorized by the Board forthwith; 4) the Legislature defined
the public’s best interest in Act 149 as the State fulfilling its fiduciary duties to enhance revenues
and promote the public’s social, environmental, and economic well-being through extending

leases on public lands within the Hilo community economic district (“HCED”) for lessees who

-2

Enclosure D



commit to making substantial improvements, which an executive agency such as Defendant
DLNR is not free to disregard or redefine with its own opinion; and 5) irrespective of Defendant
DLNR’s interpretation of caselaw based on a predecessor statute to HRS Chapter 171 regarding
public lands leased by auction, HRS § 171-192 only allows for amendments to the terms and
conditions of a lease extension if required by a lessee’s lender or if the Board had promulgated
administrative rules mandating such amendments, which the Board has not, and as such
Defendants’ present effort to amend the terms of General Lease No. S-3624 is arbitrary and
capricious, and constitutes ad hoc rulemaking to be applied ex post facto in violation of
applicable law, including HRS Chapter 91. Plaintiff does hereby state, allege, and aver as

follows:

INTRODUCTORY ALLEGATIONS

1. Plaintiff 69 Railroad, LLC (hereinafter referred to as “Plaintiff”) is a limited
liability company duly organized and formed under the laws of the State of Hawai‘i, leasing a
property within the HCED with a street address of 69 Railroad Avenue, Hilo, Hawai‘i 96720,
and designated as TMK No. (3) 2-1-012-026 (hereinafter referred to as “Subject Property”).

2. Defendant RUSSELL TSUJI is sued herein in his official capacity as
Administrator of Land Division of Defendant DLNR, and was and is a citizen and resident of the
State of Hawai‘i at all times relevant herein.

3. Defendant SUZANNE CASE is sued herein in her official capacity as
Chairperson of the Board of Land and Natural Resources for the State of Hawai‘i (“Board”)
which Board is the executive head of Defendant DLNR, and Defendant CASE was and is a

citizen and resident of the State of Hawai‘i at all times relevant herein.
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4, Defendant DEPARTMENT OF LAND AND NATURAL RESOURCES FOR
THE STATE OF HAWAII (hereinafter referred to as “Defendant DLNR”) is an executive
agency of Defendant STATE OF HAWAII, both of which are amenable to suit herein as
provided by law.

5. Despite due and diligent search of information or attempts at determining the
identities of JOHN DOES 1-10, JANE DOES 1-10 and DOE ENTITIES 1-10, Plaintiff has been
unable to determine the identity of said Defendants and begs leave to amend the Complaint and
identify and name said Defendants when their true identities become known.

6. This Court has jurisdiction of this matter pursuant to HRS §§ 603-21.5, 603-21.9,
and 632-1, et seq., because the Plaintiff is situated within, and the dispute and controversy
herein, arose in the District of South Hilo, County and State of Hawai‘i.

7. Venue is proper in the Third Circuit Court, State of Hawai‘i pursuant to HRS §

603-36 (5), because Plaintiffs’ claims for relief arose in this Circuit.

BACKGROUND FACTS

8. In 2018 the Hawai‘i State Legislature, after years of debate and taking account of
the deteriorating conditions of buildings on State properties within the HCED such as the
blighted structures on Banyan Drive in Hilo, passed Act 149 to make it economically viable for
lessees to renovate or construct improved structures within the HCED, providing for the long-
term extension of leases for existing lessees within the HCED nearing the end of their terms who
commit to making substantial improvements, and finding that the public’s best interest was the
State fulfilling its fiduciary duties by enhancing revenues and promoting the public’s social,

environmental, and economic well-being through extending leases on public lands within the
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HCED for lessees therein who commit to substantial improvements.

9. In determining the public’s best interest, the Legislature took account of the
HCED, noting that the State has an “enormous influence on the vision, economic development,
and overall success of the East Hawaii community”, that state-owned lands within the area had
been deteriorating, and that Act 149 had the potential “to revive public lands, resulting in more
tax revenue and community revitalization”, and provide for efficient and effective improvements
and economic opportunities.

10.  Act 149 allows for the Board to approve a lease extension within the HCED of up
to 40 years and modify or eliminate any of the restrictions specified in HRS § 171-36(a) by the
Board approving a lessee’s proposed development of “substantial improvements” (improvements
with a cost that equals or exceeds thirty percent of the market value of the existing improvements
on the leased property), considering whether the development is of sufficient worth and value to
justify the extension of the lease, the estimated time to complete improvements and their date of
completion, and the minimum revised fair market annual rent. HRS 88§ 171-191, 171-192(a) and
(b).

11.  Act 149 allows for amendments to the extended leases to conform or comply with
lender requirements or subject to “the rules of the board, setting forth any additional terms and
conditions, which shall ensure and promote the purposes of the demised lands”, but the Board
and Land Division has not promulgated administrative rules that set forth terms and conditions
for leases or lease extensions . HRS 88 171-192(a), 171-192(c)(8).

12. In spite of the express Legislative intent and simple process laid out in Act 149,

in the four years since the Legislature enacted the law only two lessees have successfully
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extended their leases within the HCED due to inexplicable delays and Defendants’ deliberate
efforts to thwart the execution and implementation of Act 149, particularly in regards to
Plaintiff’s request for a Lease extension.

13. Plaintiff has leased the Subject Property within the HCED pursuant to GL No.
3624, as extended (hereinafter referred to as “Lease”), with said Lease scheduled to expire on
March 5, 2026.

14. Plaintiff acquired the Lease in 2003 and invested substantial sums in renovating
the structures on the Subject Property to rehabilitate the Subject Property as suitable for and
appealing to various sublessees.

15.  On April 12, 2019, Plaintiff applied for a lease extension through 2056, pursuant
to Act 149 and HRS 88 171-191 and 192., at which time Plaintiff’s proposed improvements were
estimated to amount to approximately $ 626,838.

16.  On October 30, 2020, Defendant DLNR, represented by Defendant TSUJI
participated in a mediation with Plaintiff which resulted in a Mediation Agreement that
memorialized the parties’ agreed upon rental amounts which considered Plaintiff’s income from
subleasing improvements Plaintiff’s predecessor had constructed and Plaintiff had extensively
renovated and the parties’ mutual agreement and understanding that HRS 88 171-191 and 192
would be followed for the Board proceeding to “authorize or approve an extension of lease term
and/or development agreement.

17. Plaintiff thereafter awaited Defendants presenting the mediated rental values and
approval of development and lease extension to the Board.

18.  After nearly a year Defendant DLNR, through the Assistant Administrator for its
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Land Division, contacted Plaintiff in late September 2021 to work on a draft submission for the
Board’s October 22, 2021 meeting requesting that the Board authorize Defendant CASE to
execute a Development Agreement for the proposed development and extension of Lease
through 2056, approve the mediated rental values, and approve certain subleases.

19.  The submission requesting Board approval for the Lease extension was not
included in the subsequent Board agenda, and after the Board meeting Defendant DLNR
informed Plaintiff that following discussions with Defendant CASE, Defendant DLNR “will be
putting a hold” on presenting lease extension requests to the Board for leases originally issued by
auction because under Act 149 “there is no means for the Department to update auction leases in
the extension period using the most current lease form and leasing practices and policies of the
Board.... We will re-evaluate the matter early next year.”

20. Instead of providing the Board with the agreed upon submission requesting
Board approval for the Lease extension, Defendant DLNR presented its justification for not
implementing Act 149 to the Board at the Board’s January 14, 2022 meeting, and recommended
amending Act 149 based on its unequivocal position that the terms and conditions of the Lease
extension could not be updated as DLNR contrasted the lack of authorization in Act 149 to the
Legislature’s express authorization to amend lease extension terms and conditions in Act 219
(2011) (authorizing the extension of certain hotel and resort leases) and also citing the holding of
State v. Kahua Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963), where the Hawai‘i Supreme Court
ruled that the State could not reform the terms of an existing lease for public lands leased by
auction under a statute that was a predecessor to HRS Chapter 171.

21. Plaintiff presented testimony at the January 14, 2022 meeting with a request that
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Defendant DLNR implement and effectuate Act 149, noting that delays in having the Board
authorize the Development Agreement and Lease extension had caused substantial increases in
construction costs and financing the improvements, as construction costs and interest rates had
significantly risen since Plaintiff’s original application in 2019.

22.  The Board considered Defendant DLNR’s submission at its meeting on January
14, 2022, robustly discussed the various issues including Defendant DLNR’s position that it
could not amend the terms of the Lease extension, and ultimately concluded that it should
implement Act 149 as it exists rather than delay processing applications until Defendant DLNR
may successfully persuade the Legislature to amend Act 149.

23. Defendant DLNR accordingly presented a substantially similar submission to the
draft submission which Plaintiff reviewed in October 2021 to the Board for the Board’s February
11, 2022 meeting, which stated that the terms and conditions of the Lease extension could not be
updated.

24.  Atthe February 11, 2022 meeting, the Board thoroughly discussed the issue of
updating the terms and conditions of the Lease extension, went to executive session with a
Deputy Attorney General, and unanimously decided to authorize Defendant CASE to approve
and execute a Development Agreement for the Lease extension and to subsequently execute a
Lease extension pursuant to Act 149, HRS § 171-192, and the terms and conditions stated in
Defendant DLNR’s submission for that meeting, subject to standard terms and conditions of
development agreement and lease extension forms conforming with Act 149 and HRS § 171-
192, review and approval by the Department of Attorney General, and other terms and conditions

prescribed by Defendant CASE to best serve the State’s interests.

-8-

Enclosure D



25. In the approved submittal, the Board also determined at its February 11, 2022
meeting that it was not entitled to receive portion of sublease rents and approved the requested
extension without requiring such participation in sublease rents, as Plaintiff owns the
improvements on the Subject Property during the term of the Lease, the Lease did not contain
any provision allowing for the State’s participation in sublease rents, and Defendant DLNR staff
pointed out “the Board has no statutory authority to update the lease form with the most current
lease form” in lease extensions under Act 149. Attached hereto as Exhibit “A” is a true and
correct copy of the Board’s approval of February 11, 2022, which includes the Board’s consent
to specified subleases, the authorization to Chairperson Case to approve and execute a
development agreement for the 30-year lease extension and to execute the lease extension form,
and approval of the mediated rental values.

26. Relying upon the Board’s February 11, 2022 authorization and Defendant
DLNR’s further assurance that reliance on this authorization to begin substantial improvements
was reasonable, Plaintiff has entered into construction contracts and expended substantial sums
towards constructing the substantial improvements for the Subject Property, and provided
Defendants with a bond to cover the total cost of planned substantial improvements, as the
improvements are supposed to be completed within 10 %2 months of the Board’s approval and the
costs for the improvements have been substantially increasing over time.

217, Plaintiff also proposed a Development Agreement and then worked with
Defendant DLNR and the Department of Attorney General to agree to revisions to Plaintiff’s
proposed Development Agreement which Defendant DLNR represented would conform with

Defendant DLNR’s “standard development agreement”, be “in the best interests of the State,
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and were necessary to recommend that Defendant CASE approve the Development Agreement.

28. In early June 2022 Plaintiff and Defendant DLNR agreed on the form of the
Development Agreement which expressly stated “[t]he State granted final approval of the
Development Plan and this Agreement at its meeting held on February 11, 2022,” and Defendant
DLNR informed Plaintiff that it would request the Department of Attorney General to prepare
execution copies of the Development Agreement.

29. Defendant DLNR subsequently provided Plaintiff with a copy of the
Development Agreement and a copy of the Lease extension approved and executed by a Deputy
Attorney General, which Plaintiff also executed and returned to Defendant DLNR on August 2,
2022, thereafter expecting to receive fully executed copies of the Development Agreement and
Lease extension which would include Defendant CASE’s signature while Plaintiff continued to
expend substantial sums and contractually obligate itself to complete the agreed upon
improvements.

30. Instead of providing fully executed copies of the Development Agreement and
Lease extension, Defendant TSUJI provided Plaintiff with a letter dated August 17, 2022, stating
that Defendant DLNR had decided to postpone Defendant CASE executing the Development
Agreement and Lease extension pending disposition of Defendant DLNR’s request to the Board
to require that the terms and conditions of the Lease extension be amended, in direct
contradiction to Defendant DLNR’s prior position that the terms and conditions of the Lease
extension could not be amended or updated.

31. Defendant TSUJI stated that the issue of whether leases can be updated under Act

149 “was addressed in the Board action of February 11, 2022, Item D-2, that approved your lease
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extension”, but “[a]fter further consultation with [the Department of the Attorney General], it has
been determined that the Board may require that public auction leases be updated...to the extent
permitted by law,” and that Defendant DLNR was preparing a staff submittal to request that the
Board direct updating the terms and conditions of the Lease extension.

32. Plaintiff raised concerns about finality and estoppel with Defendant DLNR and
the Department of Attorney General, and concerns that ongoing delays and the potentially
prohibitive terms and conditions which Defendant DLNR stated it would seek to impose as
updated terms conditions could jeopardize Plaintiff’s time-sensitive funding to complete
substantial improvements and the Lease extension itself; however, both Departments informed
Plaintiff that Defendant DLNR intends to proceed with requesting that the Board retroactively
amend its prior approval based upon Defendant DLNR’s change of position due to its assertion
of a public trust obligation to let the Board know about Defendant DLNR’s change of position.

33. Defendants DLNR and Tsuji have asserted that they will seek to receive a portion
of Plaintiff’s sublease rent if they “update” the Lease extension to “current” terms and
conditions; however, there are no administrative rules allowing for Defendants to demand a
portion of sublease rent and the Board only has a “rent participation policy” which the Board and
Defendants have applied disparately, as Defendants have not sought to impose, or excused this
policy for various other lessees of industrial or commercial State lands who have received lease
extensions outside of the HCED.

34.  On September 16, 2022, the Board published its agenda, including an agenda item
in which Defendants are seeking to have the Board reconsider and amend its prior approval of

the Development Agreement and Lease extension at its meeting scheduled for September 23,
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2022.

35.  Defendants’ actions herein have harmed and continue to threaten harm to Plaintiff
and potentially others, as Plaintiff has expended substantial sums in reasonable reliance upon the
Board’s February 11, 2022 approval, Plaintiff has incurred significantly increased construction
costs due to unreasonable delays, Plaintiff’s funding may be jeopardized, other lessees within the
HCED are and/or may be deterred from incurring the costs of a lease extension due to the delays
encountered by Plaintiff, and other harm or damages to be established in this matter.

COUNT I -ESTOPPEL

36. Plaintiff repeats, realleges and incorporates by reference the allegations contained
in Paragraphs 1 through 35 as if fully set forth herein.

37. Plaintiff reasonably relied on Defendants’ representations and conduct herein to
understand that Defendant CASE would approve and execute the Development Agreement and
execute the Lease extension as approved by the Board at the February 11, 2022 meeting, with
said representations including but not limited to the approved submission to the Board following
the February 11, 2022 meeting, the authorization for Defendant CASE to approve and execute
the Development Agreement and execute the Lease extension, further express assurances that
Plaintiff could begin substantial improvements, the negotiations and approvals for the
Development Agreement by Defendant DLNR with revisions that purportedly conformed with
Defendant DLNR’s standard form and were in the State’s best interest, that accepting Defendant
DLNR’s revisions to the Development Agreement would cause that Agreement to be presented
to Defendant CASE for execution, the Development Agreement’s reference to the February 11,

2022 meeting as Defendant STATE OF HAWAII’s “final approval”, providing Plaintiff with
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copies of the Development Agreement and Lease extension signed by a Deputy Attorney
General that were supposed to be transmitted to Defendant CASE for execution, and Defendants
DLNR and TSUJI’s repeatedly stated position that the terms and conditions of the Lease
extension could not be substantively amended, and this reliance was reasonable as all
representations were within Defendants’ respective authority.

38. Plaintiff has relied on Defendants’ representations to Plaintiff’s detriment,
expending significant sums in good faith on ongoing substantial improvements, including
entering binding construction contracts, securing a performance bond and making progress
payments for the improvements.

39.  This Court’s equitable powers are needed to prevent the manifest injustice of
Defendants acting to upend the Board’s prior approval and jeopardize the Lease extension based
on a position directly contrary to Defendants’ prior position.

40. Further, as Defendants seek to upend the prior Board approval based on a legal
opinion inapposite to Defendants’ prior stated opinion, equity and fairness dictate that
Defendants not to be allowed to act inconsistently with their prior opinion to take advantage of
their own wrong or mistake to Plaintiff’s detriment, disadvantage, or injury.

COUNT Il - DECLARATORY JUDGMENT

41. Plaintiff repeats, realleges and incorporates by reference the allegations contained
in Paragraphs 1 through 40 as if fully set forth herein, and Plaintiff is entitled to a declaratory
ruling determining and ordering the following, as contained in Paragraphs 42-48 hereinbelow.

42.  On February 11, 2022, the Board approved Plaintiff’s request for the Lease

extension and authorized Defendant CASE to approve and execute the Development Agreement
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and execute the Lease extension, which was Defendant STATE OF HAWAII’s final approval for
the Development Pursuant to Act 149.

43. As authorized by the Board, Defendant CASE is obligated to execute the
approved Development Agreement forthwith as Defendant DLNR represented to Plaintiff that
revisions to the Development Agreement were necessary to conform to the standard terms and
conditions of Defendant DLNR’s form and in Defendant STATE OF HAWAII’s “best interest”,
that the Development Agreement would be presented to Defendant CASE for execution after the
revisions, and the Department of Attorney General had reviewed, approved, and signed the
revised Development Agreement.

44, Pursuant to Act 149 and the Board’s February 11, 2022 approval, Defendant
CASE is also obligated execute the Lease extension forthwith, as Plaintiff has fully bonded
improvements and Defendant DLNR and the Department of Attorney General also reviewed,
approved, and a Deputy Attorney General executed the Lease extension.

45.  Act 149 and HRS § 171-192 only allow for amendments to the terms and
conditions of a lease extension if needed to accommaodate a lessee’s lender or if the Board had
promulgated administrative rules mandating such amendments, and as the Board has no such
rules, Defendant DLNR’s attempts to require lease amendments for lease extensions made under
Act 149 in the absence of such rules constitutes ad hoc rulemaking in violation of HRS Chapter
91, and Defendants’ efforts to apply such an ad hoc rule ex post facto to the February 11, 2022
approval further violates applicable law.

46. Pursuant to Act 149, HRS 8§ 171-192, and the Board’s February 11, 2022

approval, Defendant CASE does not have discretion to delay executing the Development
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Agreement and Lease Extension as approved by the Board and would have only been able to
prescribe terms and conditions to serve the State’s best interest consistent with Act 149, HRS §
171-192, and the terms and conditions of the Board’s approval, as Act 149, HRS § 171-192and
the Board’s February 11, 2022 approval prohibited the revision of the Lease extension terms and
conditions.

47.  The Legislature defined the public’s best interest in Act 149 as the State fulfilling
its fiduciary duties to enhance revenues and promote the public’s social, environmental, and
economic well-being through extending leases on public lands within the HCED for lessees who
commit to making substantial improvements, and Defendant DLNR may not disregard this
Legislative finding by asserting its own opinion of the public trust.

48. Plaintiff’s agreed upon improvements and the agreed upon rental values, which
DLNR already negotiated, are in compliance with Act 149.

49.  An actual controversy exists between Plaintiff and Defendants as to whether: a)
Defendant DLNR’ attempts to circumvent the Board’s prior final approval constitute an abuse of
discretion, ad hoc rulemaking, and are in excess of its authority, b) Defendant CASE is obligated
to execute the Development Agreement and Lease extension forthwith given the law and facts
herein, c) Act 149 and HRS § 171-192 allow for amendments to the terms and conditions of a
lease extension for any reason other than to accommodate a lessee’s lender in the absence of
legally promulgated rules, d) Defendants are estopped from seeking to retroactively amend the
terms and conditions of the Board’s prior approval, and e) Defendant DLNR’s attempt to

implement policy changes in the subject lease extension is contrary to express legislative intent.
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PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that judgment be entered in its favor and against
Defendants for the following relief:
A. For an order declaring and determining that: a) the Board’s approval of
February 11, 2022, was the final approval needed from Defendant STATE OF HAWAII
pursuant to Act 149, which Defendant DLNR cannot seek to have the Board revisit other than for
cause such as a breach of the Development Agreement; b) pursuant to the Board’s approval of
February 11, 2022, Defendant CASE is obligated to execute the Development Agreement and
Lease extension forthwith, as Defendant DLNR claimed that its revisions to the Development
Agreement would conform with Defendant DLNR’s standard form, be in Defendant STATE OF
HAWAII’s best interest, and were needed to present the Development Agreement to Defendant
CASE for execution; and, Plaintiff received copies of the Development Agreement and Lease
extension reviewed, approved, and executed by the Department of Attorney General; ¢) Act 149
and HRS § 171-192 only allow for amendments to the terms and conditions of a lease extension
to accommodate a lessee’s lender, as the Board has not promulgated rules requiring or allowing
such amendments; d) Defendants are estopped from retroactively amending the Board’s prior
approval based on their changed opinion; and, ) as an executive agency, Defendant DLNR may
not redefine the public interest contrary to the direct and express legislative intent articulated in
Act 149.
B. For an order enjoining and restraining Defendants from delaying or

interfering with Defendant CASE executing the Development Agreement and Lease extension
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forthwith, including but not limited to prohibiting Defendants from proceeding before the Board
to reconsider or amend its final approval of February 11, 2022.
C. That the Court award Plaintiffs their recoverable expenses and/or
restitution as a result of the conduct of Defendant as determined at trial or other hearing herein.
D. That Plaintiff be awarded its attorneys’ fees and costs as allowed by law.

E. For such other and further relief as this Court deems just and appropriate.

DATED: Hilo, Hawai‘i, September 20, 2022.

LAW OFFICES OF YEH & KIM

By __/s/ Ronald N.W. Kim
THOMAS L.H. YEH
RONALD N.W. KIM
JOHN S. MUKAI
Attorneys for Plaintiff
69 RAILROAD, LLC, a Hawai‘i limited liability
company
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STATE OF HAWAII 3CCV-22-0000295
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION 20-SEP-2022
75 Aupuni Street, Room 204 10:27 AM
Hilo, Hawau 96720 Dkt. 8 EXH

PHONE: (808) 961-9590
FAX: (808) 961-9599

February 14, 2022

Ref. No.: GL S-3624

Mr. Michael Shewmaker

69 Railroad, LLC
40 Kamehameha Ave.
Hilo, Hawaii 96720

Dear Mr. Shewmaker:

Subject:

At its meeting
of Land and Natural

Consent to Sublease General Lease No. S-3624, 69 Railroad, LLC,
Lessee, to Self Storage Hilo LLC, Covan World-Wide Moving,
Incorporated, C.A.R.S.S. LLC, Provision Solar, Inc., Tracey
Gapol, Charles Wagner & Erin Wagner, Hawaii Behavioral
Health, LLC, Whitney & Arnessa Iranon, Mr. & Mrs. Charles and
Erin Wagner, McCully Works, Inc., and Lamar Pacheco,
Sublessees, Waiakea, South Hilo, Hawaii, Tax Map Key: (3) 2-1-
012:026.

Authorize the Chairperson to Approve and Execute a Development
Agreement for a 30-Year Extension of Lease Term and to Execute
the Lease Extension Document, General Lease No. S-3624, 69
Railroad, LLC, Lessee; Waiakea, South Hilo, Hawaii, Tax Map
Key: (3) 2 -1-012: 020.

Approve Mediated Settlement of Rent Reopening Dispute Pursuant
to Mediation Agreement for the Periods of 2026-2046, General
Lease No. S-3624, 69 Railroad, LLC, Lessee; Waiakea, South
Hilo, Hawaii, Tax Map Key: (3) -1-012: 026.

of February 11, 2022, under agenda item D-2 (copy enclosed) the Board
Resources approved as amended, the above recommendations regarding

General Lease No. S-3624.

The Board amended the table of subleases on page 8 of the submittal as follows:

ltem 5,

Tracey Gap(E?r ' I(’zf )i@ion date of the sublease is 5 31 26.
XRIBI A

S1ZANNF D. CASF
CHAIRPFRSON
BOARD OF L AND AND NATU RA1 RFSOURCFS
COMMISSION ON WATFR RESOt R(F
MANAGFMFNT

Electronically Filed
THIRD CIRCUIT



Item 8, Whitney & Arnessa Iranon, Sublessees, the sublease has been on a month-
to-month tenancy since the expiration of the sublease termon 12 31 21.

Please proved our office with the current sub ease agreement for Tracey Gapol including
the new expiration date of 5/31/2026. We will be requesting the assistance of the Department of the
Attorney General in preparing the conseit documents for the sublease documents you previously
provided to our office. Also, please be informed that the fees for processing these consents are $22.50
each. Please remit a check for $247.50 (made to the Department of Land and Natural Resources).

If you have any questions, please feel free to contact the Hawaii District Land Office at
961-9590. Thank you.

Sincere y,

Gordon C. Heit

District Land Agent
Enclosure (w o exhibits)
cc: Central Files
District Files
Ron Kim

BY: oo
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AMENDED

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

February 11, 2022

Board of Land and Natural Resources PSF: 19HD-036
State of Hawaii

Honolulu, Hawaii Hawai’i

Consent to Sublease General Lease o. S 3624, 69 Railroad, LLC, Lessee, to
Self Storage Hilo LLC, Covan World-Wide Moving, Incorporated, C.A.R.S.S.
LLC, Provision Solar, Inc., Tracey Gapol, Charles Wagner & Erin Wagner,
Hawaii Behavioral Health, LLC, Whitney & Arnessa Iranon, Mr. & Mrs.
Charles and Erin Wagner, McCully Works, Inc., and Lamar Pacheco,
Sublessees, Waiakea, South Hilo, Hawaii, Tax Map Key: (3) 2-1-012:026.

Authorize the Chairperson to Approve and Execute a Devclopment
Agreement for a 30-Year Extension of Lease Term and to Execute the Lease
Extension Document, General Lease No. S 3624, 69 Railroad, LLC, Lessee;
Waiakea, South Hilo, Hawaii, Tax Map Key: (3) 2 -1-012: 026.

Approve Mediated Settlement of Rent Reopening Dispute Pursuant to
Mcdiation Agreement for the Periods of 2026-2046, General Lease No. S-3624,

69 Railroad, LLC, Lessee; Waiakea, South Hilo, Hawaii, Tax Map Key: (3) 2
-1-012: 026.

APPLICANT AND REQUEST:

Subleasc:

69 Railroad, LLC, a Hawaii limited liability company, as Sublessor, to:

Charles Wagner & Erin Wagner
Hawaii Behavioral Health, LLC
Whitney & Arnessa Iranon
as a
APPROVE _ BY THL BOARD OF

1. Self Storage Hilo LLC

2. Covan World Wide Moving
3. CARSS.LLC

4. Provision Solar, Inc.

5. Tracey Gapol

6.

7.

8.

LAND AND NATURAL RESOURCES D—2

AT IT5 MEETIMG HELD ON
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BLNR GL S-3624 Page 2 February 1, 2022
Sublease Consent, Lease Extension, and Annual Ren
TMK (31 - 1-01-.026

9. Mr. & Mrs. Charles & Erin Wagner
10. McCully Works, Inc.
11. Lamar Pacheco

As Sublessees.

Development Agreement and Lease Extension:

Lessee 69 Railroad, LLC, a Hawaii lim'ted liability company (Lessee or Applicant), is
requesting an extension of Genea Lease No. S-3624 of 30 years, commec ng on  arch
6, 2026 and expiring on arch 5, 2056 for an aggregate term (initia tern plus all
extensions) of 95 years.'

LEGAL REFERENCE"

Sections 171-36 a)(6), -191 and -192, Hawaii Revised Statutes (HRS) as a 1ended, and
Act 149, Session Laws of Hawaii 2018.

LOCATION:

Parcel C, portion of the Government (Crown) Land of Waiakea, situate on the cast side
of Railroad Avenue at its intersection with Lanikaula Aven ie, at Waiakea, So ith Hilo,
C unty and State of Hawaii, identified by Tax Map Key: ( ) 2 -1-012: 026, as shown on
the attached map labeled Exhibit I.

AREA:

4.499 acres, more or les

TRUST LAND STATUS:

Section 5(b) ands of the Hawaii Admissio1 Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

CHARACTER OF USE:

Allowed uses under the County of Hawaii zoning code, L-1A Limited Industrial

I|ERM OF LEASE:

Original term of 55 years, commencing on  arch 6, 1961 and expiring on March 5, 2016.
Board approved extension of 10 years commencing on March 6, 2016 and expiring on
March 5, 2026

I Initial term of 55 years commencing on March 6, 1961 and expiring on March 5, 2016. BNLR previously
approved a 10-year extension at its meeting of  ptember 27, 2013, ltem D 3 and June 12, 2015, ltem D-

1.
2 Sept 27, 2013 (Agenda Item D-3) and June 12, 2015 (Agenda Item D-1).

SRSRBITAP



BLNR - GL S-3624 Page 3 February 11, 2022
Sublease Consent, l.ease Extension, and Annual Rent
TMK €302 -1-012: 1126

Requested extension of 30 years commencing on March 6, 2026 and expiring on March 5,
2056.

ANNUAL RENTAL:

Current annual rent is $127,384.40 due in semi-annual installments on March 6th and
September 6th, each and every year during the term, from March 6, 2016, up to and
including March 5, 2026.

RENTAL REOPENINGS:

Rental reopenings in the original term were at the end of the 15", 25" 35" and 45" years
of the original term. A rental reopening for the extended term was determined by an
appraisal that projected the rent for the extension period of March 6, 2016 and expiring on
March 5, 2026.

By letter dated February 27, 2020, staff apprised Lessee of the State’s appraisal dated
February 20, 2020 establishing the lease rent amounts for the three 10-year reopening
periods to begin March 6, 2026, as [ollows:

Effective Date Annual Lease Rent
03/06/2026 $170,063.00
03/06/2036 $228,549.00
03/06/2046 $307,151.00

Lessee rejected the State’s proposed annual lease and mediation ensued.

The parties have reached an agreement in principle subject to the Board’s approval, of the
mediated amount of annual rental for the periods of 2026-2056 as set forth in a Mediation
Agreement, attached as Exhibit 1, as follows:

Effective Date Annual Lease Rent

03/06/2026 $155,000.00

03/06/2036 $195,000.00

03/06/2046 To be re-opened and negotiated prior to
03/06/2046

Stafl’ recommends the Board confirm the Mediation Agreement signed and approved by
the parties and their respective attorneys.

USE OF LOAN PROCEEDS:

The Lessee proposes to complete general improvements to the warehouse structures and
lot by asphalt re-pavement, installation of new rain gutters, solar panel and wastewater
installation. A complete list of improvements is attached as Exhibit I11.

SRSRBITAP



BLNR GL S-3624 Page 4 February 11,2022
Sublease Consent Lease Extension, and Annual Rent
IMK 3 2-1- ) >

SUBLEASE RENT PARTICIPATION:

There are eleven subleases of the premises to various businesses as discussed below in
more detail. Whenever a lease with subleases comes before the Board for an extension
request, an issue arises as to whether the State should share in sublease rents collected by
the lessee if the State does not already do so. Section 171-36(a)(6), HRS, provides in part
as follows.

The lessee shall not sublet the whole or any part of the demised prem ses,
except with the approval of the board; provided that prior to the approval,
the board shall have the right to review and approve the rent to be charged
to the sublessee; provided further that in the case where the lessee is
required to pay rent based on a percentage of its gross receipts, the receipts
of the sublessee shall be included as part of the lessee's gross receipts;
provided further that the board shall have the right to review and, if
necessary, revise the rent of the demised premises based upon the rental rate
charged to the sublessee, including the percentage rent, if applicable, and
provided that the rent may not be revised downward; . . . .

Emphasis added.’

The Board approved a sublease rent participation policy under the foregoing authority on
May 26, 2000, Item D-24, as amended on January 26, 2001, Item D-8, and further amended
on January 26, 2012, Item D-14. The relevant portion of the policy, as amended, provides
as follows.

[fthe lessee subleases improvements not owned by the State, the Board shall
not receive any portion of sublease rents from subleasing improved space
unless: (i) that right and method of calculation are specifically stated in the
lease, or (ii) participation in sublease rents is warranted considering the age
of the improvements (including but not limited to the extent to which the
improvements have been depreciated or amortized), lessee’s expenditures
to maintain the same in relation to sublease revenues, and the extent to
which the les ee actually occupies and use the lease premises for its own
business.

In the present ca e, General Lease No. S-3624 provides that the Lessee owns improvements
it makes until the expiration or earlier termination of the lease. The lease contains no
provision stating a specific right and method of ca culation of State participation in
sublease rents. Lessee has made substantial improvements to the premises during its
tenancy including $165,000 in approved repa’rs and renovations to qualify for a 10-year

3 Section 171-36(a)(6) IIRS, was not in existence at the time General Lease No. S-3624 was issued by
public auction in 1961. Rather, this provision was added to the Public Lands statute four years later by Act
239, Session Laws of Hawaii 1965.
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lease extension that commenced in 2016 and will make additional investments in
improvements if the Board approves the requested extension. Finally, an affiliate of Lessee,

McCully Works, Inc., will continue to occupy a portion of the lease property for its own
business.*

General Lease No. S-3624 was issued through public auction and, as such, cannot be
amended. State v. Kahua Ranch, Ltd., 47 Haw. 28, 384 P.2d 581 (1963), aff’d on reh’g, 47
Haw. 466, 390 P.2d 737, reh’g denied, 47 Haw. 485, 391 P.2d 872 (1964). The exception
to this general rule appears to be where the Legislature includes language in a lease
extension act to the effect that, “Any extension of a lease granted pursuant to this section
shall be cffectuated, documented, and executed using the most current lease form and
leasing practices and policies of the board.” See Act 219 Session Laws of Hawaii 2011
(Act219). Act 219 allowed for the extension of hotel resort leases and the Board approved
the extension of leases for three properties under the act before it sunset on December 31,
2015. Act 149, under which Lessee seeks the extension of the ubject lease, does not
include a similar provision. As a result, the Board has no statutory authority to update the
lease form with the most current lease form and leasing practicc , cven if both the State
and I cssce were to agree to such an update.® In light of the foregoing, staff recommends
no participation in sublease rents at the present time.

4 In 2012, when Lessec requested consent to two subleases of the premises under General | ease No. S-
3624, staff recommended to the Board at its meeting of September 28, 2012, Item D-2, that it increase the
lease rent pursuant to Section 171-36(a)(6), HRS, and the Board policy. However, after much discussion
including an executive session, the Board amended the staff recommendation and consented to the subleases
without increasing the lease rent. The basis for the Board’s decision appears o be that the lease agreement
does not provide for the State to share in sublease rents. A copy of the Board action of September 28, 2012,
Item D-2, approved as amended, is attached as Exhibit 1V. A copy of the approved minutes from the meeting
for item D-2 is attached hereto as Exhibit V.

5 For further discussion on issues encountered by Land Division in applying the various lease extension
acts, see Report to the Board of Land and Natural Resour es on Issues Encountered by Land Division in
Processing Applications for Lease Extensions Statew ide at the Board's meeting of January 14, 2022, item
D-9:  Dhttps: dinr.hawaii.gov wp-content uploads 2022 01 D-9.pdf. The lease covenant regarding
ownership of improvements at the end of the lease term is another provision that Land Division typically
updates in lease extensions when permitted. Under the subject lease, the improvements default to State
ownership at the end of the lease. For new leases, the current lease form gives the State the option to accept
ownership of the improvements or require lessee to remove them.

6 The House Investigative Committee Investigating Compliance with Audit Nos. 19-12 and 21-0]
(Committee) explored these and other issues relating to lease extensions in the Kanoelehua Industrial Area
and issued a number of findings and recommendations in its recport. The Committee’s recommendations
include that the Legislature should make statutory changes to cnsure not only that the Department receive
fair market rent on lease extensions, but that it share in sublease rents. charge a premium for the extension,
and preclude lessees from disputing rents determined by appraisal for the extension period. The full teat
of the Comumittee’s report can be found here:

htt s: www.ca itol.hawaii.cov CommittecFiles S ecial HIC21 Document HIC21°020Final®020Re ort.
df
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CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with Hawaii Administrative Rules (HAR) § 11-200.1-16 and the Exemption
List for the Department of Land and Natural Resources reviewed and concurred on by the
Environmental Council on November 10, 2020, the subject request ‘s exempt from the
preparation of an environmental assessment pursua it to General Exemption Type 1 that
states, “Operations, repairs or maintenance of existing structures, faci it'es, equipment, or
topographical features, involving negligible or no expansion or change of use beyond that
previously existing,” Part 1, [tem 40 that states, “Leases of state land involving negligible
or no expansion or change of use beyond that previo 1sly existing.” The proposed extension
of a long-term lease is a de minimis action that wi | probably have minimal or no significant
effect on the environment and should be declared exempt from the preparation of an
environmental assessment and the requirements of § 11-200.1-17, HAR.

With respect to the improvements proposed by Lessee, which include re-pavement of the
parking lot, and installation of new rain gutters, solar panels and a wastewater syste n along
with other renovations to the premises, the improvements are exempt fron the preparation
of an environmental assessment pursuant to General Exemption Type 3 that states:

“Construction and location of single new, small facilities or s ructu es and
the alteration and modification of the facilities or structures a1d nsta lation
of new, small, equipment and facilitie and tie alteration and moditication
of the equipment or facilities, including but not limited to: (A) Single family
residences less than 3,500 square feet, as measured by the controlling law
under which the proposed action is being considered, if not in conjunction
with the building of two or more such units; (B) Multi-unit stri ctures,
designed for not more than four dwelling units if not in conjunction with
the building of two or more uch tructires; (C) Stores, offices and
restaurants designed for total occupant load of twenty individuals or fewer
per structure, if not in conjunction with the building of two or more such
structures; and (D) Water sewage, electrical, gas, telephone, and other
essential public utility services extensions to serve such structures or
facilities; accessory o appurtenant structures includ ng garages, carports,
patios, swimming pool , and fences; and acquis tion of utility easements.”

Part 1, Item 14 that states, “Construction or placement of utilities
(telecommunications, e ectrical, solar panels, drainage, waterl nes, sewers)
and related equipment (such as transformers, poles, cables, w res, pipes)
accessory to existing facilities.”

Staff notes that at least one measure, House Bill 2417, has been introduced in the 2022 legislative session
as of the date of writing this submittal that contemplates legislative changes to require updating the forms
for all leases upon extension among other recommendations itemized in the bill:

htt s: www.ca itol.hawaii. ov measure indiv.as x?billt e HB&billnumber 241 & ear—2022
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Part 1, Item 22 that states, “Interior alterations and renovations to offices,
buildings or structures that do not increase the floor area or change the
maximum occupancy to include: a. installation of office partitions, utility
outlets or connections, air conditioning, lighting, and security systems; b.
renovations required to bring existing structures into compliance with
currcnt building codes and applicable health, safety, and access regulations;
c. renovations that will result in energy or other operational/cost savings; or
d. other similar interior alterations.”

The proposed improvements are de minimis actions that will probably have minimal or no
significant effect on the environment and should be declared exempt from the preparation
of an environmental assessment and the requirements of § 11-200.1-17, HAR.

APPLICANT REQUIREMENTS:

Applicant shall be required to comply with the requirements of Act 149 Sessions Laws of
Hawaii 2018, negotiate a development agreement with department staff, and execute the
development agreement.

BACKGROUND:

General Lease No. S-3624 was first sold at public auction to Hawaiian Equipment Co.,
Ltd., as lessee, recorded in the Bureau of Conveyances of the State of Hawaii in Liber 4323
at Page 247, which General Lease, by mesne assignments, was assigned, to the current
Lessee, 69 Railroad, LLC, consent given by the Board by unrecorded instrument exccuted
October 23, 2003.” The General Lease was for a period of 55 years effective March 6,
1961. A condition of the auction lease was that the character of use be industrial, unless

prior written consent for a different use, subject to any terms and conditions as set forth by
the Lessor, was given.

At its meeting of September 27, 2013, under agenda item D-3, the Board consented to the
Extension of General Lease S-3624 dated March 29, 2016 for 10 years expiring on March
5, 2026, to amortize the self-financed improvements made to the property.®

SUBLEASE INFORMATION:

The original Lessee, Hawaiian Equipment, constructed two large warehouses on the
property in 1962 at a cost of approximately $223,000. The warehouses were used for heavy

7 As an auction lease, General Lease No. S-3624 cannot be amended. See Stare v. Kahua Ranch, Lid.. 47
Haw. 28, 384 P.2d 581 (1963), aff’d on reh’g, 47 Haw. 466, 390 P.2d 737, reh g denied, 47 Haw. 485, 391
P.2d 872 (1964).

8 Improvements at that time included extensive repairs to the roof along with exterior wall renovations at
a cost in excess of $160,000.00.
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construction equipment storage and repairs. After the lease was assigned to Railroad
Avenue Partners in 1987, major renovations were done to the structures at a cost of
approximately $140,000 and again in 1989 at a cost of $76,000. These renovations
included the enclosing of the warehouse structures and the creation of several individual
bays. The Lessee also created self-storage units in the open base yard area ot the lease
land.

Lessee, 69 Railroad, LLC, currently is subletting portions of the premises to 11 businesses
listed below. The lease does not require Lessee to pay rent based on a percentage of its
gross receipts.” Some of the subleases do not have Board consent. However, staff is
requesting the Board consent to the sublease for the following subleases within GL S-3624.

*Monthly rental amount includes CAM fees

All subleases are allowed under County of Hawaii zoning code ML Limited Industrial Use a

either expressly permitted or accessory uses. With respect to the subleases identified as Nos. 6
and 9 above, whose uses include office, physical therapy and massage, Lessee’s counsel sent the
letter attached as Exhibit VI to the County Planning Director on September 29, 2021 confirming
Lessee’s understanding that the sublease uses are allowed as accessory uses pursuant to Section

9 This lease is silent with regards to sublease rent participation. It only requires the 1 essor’s consent to
sublet.

10 Monthl rent and fees do not include GET.
11 Annual rent increase of $0.0 per sf. Additional monthly CAM of $840.00 adjustable quarterly.

12 §171-41, HRS, requires leases for commercial, industrial and other business uses to be consistent with
county zoning requirement .
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24-5-142(d) of the County Zoning Code. The Planning Director responded by letter dated
Scptember 30, 2021 stating in part that. “This letter will confirm that the use of the physical therapy
and wellness operation would be permitted in the ML district on the [subject] property.” See

Exhibit VIL. In light of this, staff is recommending the Board consent to all the foregoing
subleases.

DCCA VERIFICATION:

SUBLESSOR: 69 Railroad, LLC

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO
SUBLESSEE: Self Storage Hilo LLC.

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO
SUBLESSEE: Covan World-Wide Moving, Incorporated.

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO
SUBLESSEE: CA.R.S.S. LLC.

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO
SUBLESSEE: Provision Solar, Inc..

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO
SUBLESSEE: Charles & Evin Wagner

Individuals are not required to register with the DCCA

SUBLESSEE: Hawaii Behavioral Health, I.1.C

Place of business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO

SUBLESSEE: Whitney and Arnessa lranon

Individuals are not required to register with the DCCA
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SUBLESSEE: Mr. & Mrs Charles and Erin Wagner

Individuals are not required to register with the DCCA

SUBLESSEE: McCully Works, Inc.

Place ot business registration confirmed: YES X NO
Registered business name confirmed: YES X NO
Good standing confirmed: YES X NO

SUBLESSEE: Lamar Pacheco

Individuals are not required to register with thc DCCA
LEASE EXTENSION:

With the Lessee’s current lease set to expire on March 5, 2026, the Lessee is requesting an
additional 30-year extension ptrsuant to Act 149, Session Laws of Hawaii 2018 (Act 149)
in order to amortize the cost of additional improvements to the property. Act 149 allows
up to a 40-year extension of eases located in the Hilo Community Fconomic District
(HCED) based on “substant’al improvements” to the lease premises:

"Substantial improvements” means any renovation, rehabilitation,
reconstruction, or construction of the existing improvement including
minimum requirements for off-site and on-site improvements the cost of
which equals or excecds thirty per cent of the market value of the existing
improvements that the lessee or the lessee and developer install construct,
and complete by the date of completion of the total development.

The subject lease is located within the HCED as defined in Act 149. Lessee’s proposed
improvements include re-pavement of the parking lot, and installation of new rain gutters,
solar panels and a wastewater system along with other renovations to the premises at a cost
in excess of $536,000.00 (Exhibit I11).'> An appraisal evaluation performed by a certified
appraiser has determined that the economic life of the proposed improvements will exceed
the thirty-five plus-year period necessary to amortize the refurbishments. The appraiser,
contracted by the Lessee, determined the market value of the current improvements to be
$1,575,000.00. Lessee’s proposed expenditure of $626,838.60' represents 40.0% of the
value of the existing improvements ($1,575,000.00), and Lessee is only seeking a 30-year
extension of the lease. Accordingly, Lessee’s proposed expenditure appears to justify the
requested 30-year extension under Act 149.

13 Once the requested lease extension is granted, Lessee will seek a consent to mortgage from the Board
or Chairperson, as appropriate, in orde to finance improvements to the property. The Lessee has
prequalified for a loan from First Hawaiian Bank of up to $1,050,000.00. As a condition of the loan, the
bank is requesting the Lessee obtain an extension of the current lease including the known fixed rent for a
minimum of 10 years beyond the established amortization period (minimum of 35-years).

14 Revised 1 28 2022
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The subject parcel is located in an area served by aging and/or substandard infrastructure.
The area also includes numerous other DLNR parcels currently encumbered by long-term
leases that have been extended and are scheduled to expire within the next ten years. Most
of the DLNR leases in this area were established pursuant to Act 4, First Special Session
of 1960 and Act 32, Sessions Laws of Hawaii 1962 resulting from the destruction of the
Hilo bayfront caused by the 1960 tsunami. Businesses that were severely impacted by the
tsunami were given the opportunity to relocate to the newly created industrial area of
Kanoelehua. These acts provided the Lessees with an option to purchase the land within
two years. Several businesses exercised this option creating an industrial area of mixed
DLNR leases and fee simple propertics.

Act 149 also stipulates that prior to entering into a development agreement, the lessee shall
submit to the Board the plans and specifications for the total development being proposed.
The Board shall review the plans and specifications and determine: 1) Whether the
development proposed is of sufficient worth and value to justify the extension; 2) The
estimated time to complete the improvements and expected date of completion; 3) The
minimum revised annual rent based on the fair market value of the lands to be developed,
as determined by an appraiser for the Board, and the percentage rent where gross receipts
exceed a specified amount.

Lessee states that it will complete its proposed improvements by December 31, 2022. Staff
is requesting authority to negotiate a development agreement outlining the terms and
conditions required in compliance with Act 149 and Scction 171-192(a), HRS, as amended,
with Lessee. Staff is further recommending that the Chairperson be given authority to
approve and execute the development agreement and lease extension document. As
discussed above, the subject lease cannot be updated because it is a public auction lease.

There are no outstanding rental reopening issues. The Lessee is current with rent, insurance
and performance bond. By letter dated June 19, 2020, the Department offered Lessee a
two-month rent deferral due to the economic impacts of the COVID-19 pandemic. Lessee
accepted the deferral, exercising the option to pay the deferred balance of $21,655.35 in
six cqual installments between January 1,2021 and June 30, 2021. Lessee paid the deferred
rent ahead of schedule.

No agency comments were solicited on the request because it involves a lease extension;
not a new disposition.

RECOMMENDATION:

That the Board, subject to the Applicant fulfilling the Applicant requirement listed abave:
R Declare that, after considering the potential cftects of the proposed disposition as

provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, the extension of a
long-term lease is a de minimis action under Section 11-200.1-16, HAR, and Type
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1 Part 1 Item 40 of the Exemption List for the Department dated November 10,
2020 will probably have minimal or no significant effect on the environment and
i therefore exempt from the preparation of an environmental assessment and the
requirements of Section 11-200.1-17, HAR. Similarly, the proposed improvements
including re-pavement of the parking lot, and installation of new rain gutters, solar
panel and a wastewater system along with othcr renovations to the premiscs arc de
minimis actions under Section 11-200 1-16, HAR, and General Exemption Type 3,
Part 1, {tems 14 and 22 will probably have minimal or no significant effect on the
environment and are therefore exempt from the preparation of an environmental
assessment and the require nents of Section 11-200.1-17, HAR.

Consent to the sublease under General Lease No. S-3624 between 69 Railroad,
LLC, as Sublessor, and the Sublessecs listed above, subject to any applicable
conditio1s cited above whicl are by this reference incorporated herein and furthet
subject to the follow'ng terms and conditions:

A. The standard ter ns and conditions of the most current consent to sublease
form, as may be amended from time to time;

B. Review and approval by the Department of the Attorney General; and

C. Such other terms and conditions as may be prescribed by tie Chairyeison
to best serve the interests of the State.

Determine that: 1) the development proposed is of sufficient worth and valuc to
justify the extension of the lease; 2) the estimated time to complete the
improvements is approximately 10 ‘2 months from this approval; and 3) the
ninimum revised annual rent based on the fair market value of he lands to be
developed shall be as set forth in recommendation 5 below.

Authorize the Chairperson to approve and execute a development agreement for the
30-year extension of General I.ease No. S-3624, 69 Railroad, LLC, Lessec, and
thereafter to execute lease extension document for the lease pursuant to Act 149
Session Laws of Hawaii 2018 and Section 171-192, Hawaii Revised Statutes, as
amended, under the terms and conditions cited above, which by this reference are
incorporated herein, and further subject to the following;

A. The standard terms and conditions of the most current devclopment
agreement and public au ction lease extension document form conforming
with Section 171-192, HRS, and Act 149 as may be amended {rom time 0
time;

B. Review and approval by the Department of the Attorn y General; and
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C. Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.

5. Approve the mediated settlement of the rent reopening dispute pursuant to the
Mediation Agreement that sets annual rental for the period of 2026-2036 in the
amount of $155,000.00, and annual rental for the period of 2036-2046 in the
amount of $195,000.00, with the annual rental for the period of 2046-2056 to be re-
opened and negotiated prior to March 6, 2046, subject to any applicable conditions
cited above which are by this reference incorporated herein.

Respectfully Submitted,

.
for Gordon C. Heit
Distri t Land Agent

APPROVLD FOR SUBMITTAL:

é&w«Q,Crdg

Suzanne D. Ca e, hatrper ot

Land Board Meetino: Febiuar. 11, 2022; D-2: Approved as amended.

Approved as amended. The Board amended the table of subleases on page 8 of the
ubmittal a follow :

ltem , Tracey Gapol, Suble ee, the expiration date of the sublease i 531 26.

Item 8, Whitney & Arne a [ranon. Sublessees. the sublease has been on a month-to-
m nth tenancy since the expiration of the sublease termon 12 31 21.

The table r lates to the Board" ¢ nsent to ubleases under recommendation 2 of the
submittal
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THIRD CIRCUIT
3CCV-22-0000295

PLAINTIFF’'S NAME & ADDRESS, TEL. NO.

69 Railroad, LLC, c/o Law Offices of Yeh & Kim, 505 Kilauea Ave., Hilo HI 96720

(808) 961-0055

20-SEP-2022
01:21 PM
Dkt. 13 SUMM

PLAINTIFF

69 Railroad, LLC, a Hawaii limited liability company

VS. | DEFENDANT(S)

Russell Tsuji, Suzanne Case; Department of Land and
Natural Resources, State of Hawaii

TO THE ABOVE-NAMED DEFENDANT(S)

You are hereby summoned and required to file with the court and serve upon

Thomas L.H. Yeh, Ronald N.W. Kim, and/or John S. Mukai

plaintiff's attorney, whose address is stated above, an answer to the complaint which is herewith served upon you, within
20 days after service of this summons upon you, exclusive of the date of service. If you fail to do so, judgment by defauit
will be taken against you for the relief demanded in the complaint.

THIS SUMMONS SHALL NOT BE PERSONALLY DELIVERED BETWEEN 10:00 P.M. AND 6:00 A.M. ON
PREMISES NOT OPEN TO THE GENERAL PUBLIC, UNLESS A JUDGE OF THE ABOVE-ENTITLED
COURT PERMITS, IN WRITING ON THIS SUMMONS, PERSONAL DELIVERY DURING THOSE HOURS.

A FAILURE TO OBEY THIS SUMMONS MAY RESULT IN AN ENTRY OF DEFAULT AND DEFAULT
JUDGMENT AGAINST THE DISOBEYING PERSON OR PARTY.

DATE ISSUED

SEP 2 g 2022, .

CIRCUIT COURT CLERK

. KANAEHOLO

The original document is filed in the Judiciary's electronic case management system which is accessible
via eCourt Kokua at: http:/www.courts.state.hi.us

&

In accordance with the Americans with Disabilities Act, and other applicable state and federal laws, if you require a
reasonable accommodation for a disability, please contact the ADA Coordinator at the Circuit Court Administration Office on
OAHU- Phone No. 808-539-4400, TTY 808-539-4853, FAX 539-4402; MAUI- Phone No. 808-244-2929, FAX 808-244-2777,
HAWAII- Phone No. 808-961-7424, TTY 808-961-7422, FAX 808-961-7411; KAUAI- Phone No. 808-482-2365,

TTY 808-482-2533, FAX 808-482-2509, at least ten (10) working days prior to your hearing or appointment date.

Form 1C-P-787 (10/19)
Summons to Complaint {§} RG-AC-508 (10/19)
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