STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

October 28, 2022

Board of Land and Natural Resources Ref: GL 6011
State of Hawaii
Honolulu, Hawaii OAHU

Request to Reduce the Performance Bond Requirement; General Lease No. 6011;
4 Wheels Auto LLC, Lessee; Kapalama, Honolulu, Oahu; TMK (1) 1-5-033:022

BACKGROUND:

General Lease No. (GL) 6011 was issued by public auction in 2011 to 4 Wheels Auto LLC
(Lessee) for a term of sixty-five (65) years. The leased property has been developed into

aused car sale lot. A map showing the location of the subject parcel is attached as Exhibit
A.

Under the lease, the Lessee is required to post a performance bond equivalent to two times
the annual rent. At the commencement of the lease in 2011, the Lessee posted a certificate
of deposit for $220,000. When the annual rent was raised from $110,000 to $143,000 in
2021, Lessee provided an additional certificate of deposit for $66,000, for a total current
bond amount is $286,000. In short, Lessee is in full compliance with the bond
requirement. !

Recently, the Lessee inquired about the possibility of reducing the amount of the
performance bond. Currently, the rent is due semiannually in an amount of $71,500.

Attorney for the Lessee submitted a request dated August 9, 2022 (Exhibit B) requesting
the Board’s consideration of a decrease in the performance bond amount based on his
client’s 11-year history of timely rental payments.

' In May 2011, former Land Board Chairperson approved a rental waiver of $82,500 (equal to 9 month rent) for
construction of a warehouse and office by the Lessee. However, after years of communication with the Lessee no
improvements were constructed. Therefore, on March 2, 2022, the Chairperson rescinded the rental waiver and the
Lessee was informed of the same on March 28, 2022 that $82,500 in past rent had now become due and owing. Full
payment was received from the Lessee in May 2022.
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REMARKS:

Below is paragraph 29 of GL6011 which provides for waiver or modification of the
performance bond provision upon substantial compliance by the lessee of the terms,
covenants and

29. Waiver, modification, reimposition of bond and liability insurance
provisions. Upon substantial compliance by the Lessee with the terms,
covenants, and conditions contained in this lease on its part to be observed or
performed, the Lessor at its discretion may in writing, waive or suspend the
performance bond or improvement bond requirements or both or may, in
writing, modify the particular bond(s) or liability insurance requirements by
reducing its amount; provided, however, that the Lessor reserves the right to
reactivate the bonds or reimpose the bond(s) or liability insurance in and to
their original tenor and form at any time throughout the term of this lease.

Since the commencement of the lease, there were three (3) Notices of Default (NOD)
issued for lack of insurance, performance bond, and rent. All NODs were rectified in a
timely manner and the defaults were corrected.

In view of Lessee’s substantially full compliance with the lease since 2005, staff
recommends the Board reduce the performance bond requirement to $71,300, which is
equivalent to six months’ rent.

Staff recommends the Board approve the request subject to the condition that in the event
the Lessee violates any term or condition of the Lease in the future, then the Chairperson
may, with thirty (30) days’ written notice, require that the full performance bond (two times
the annual rent) be posted. The failure to timely post the required bond shall be deemed a
material default and the State may terminate the Lease and pursue all other rights and
remedies it may have.

RECOMMENDATION:

That the Board reduce the performance bond requirement for General Lease No. 6011 to
an equivalent of six (6) months’ rent, further subject to the following:
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In the event the Lessee violates any term or condition of the Lease in the future, then the
Chairperson may, with thirty (30) days’ written notice, require that the full performance
bond (two times the annual rent) be posted. The failure to timely post the required bond
shall be deemed a material default and the State may terminate the Lease and pursue all
other rights and remedies it may have.

Respectfully Submitted,

R

Patti Miyashiro
Land Agent

APPROVED FOR SUBMITTAL:

éMQ.CM&

Suzanne D. Case, Chairperson s
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TMK (1) 1-5-033:022

October 28, 2022

EXHIBIT A
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PE————

cades-schutte

A LIMITED LIABILITY LAW FPARTNERSHIP

Jeffrey S. Portnoy

1000 Bishop Street, Suite 1200
Henoluly, Hawall 96813-4212

August 9, 2022 Direct Line: (808)
Direct Fax: (808
emai: J
VIA REGULAR MAIL

Suzanne D. Case, Chairperson

Board of Land and Natural Resources
Commission on Water Resource Management
PO Box 621

Honolulu, HI 96809

Re: Reference OD-GL 6011
Dear Ms. Case:

I represent 4 Wheels Auto LLC and have been retained to represent it in requesting the
Land Board’s consideration of a decrease in the Performance Bond based upon my clienit’s
perfect eleven year history of timely rental payments.

We have previously spoken to and written to Barry Cheung who has been in touch with
my client, He now tells them that any request for a decrease in the Bond must be made directly
to the Board.

For your consideration I attach several emails with Mr. Cheung regarding this issue and
additional rent issues arising out of the April 28, 2022 and May 9, 2022 letters from The Board.

All payments were made to avoid any default even though my client disputed both
notices.

Please advise how we should proceed in pursuing a reduction in the Bond.

Very truly yours,

or
CADES SCHUTTE
A Limited Liability Law Partnership

HONOLULUY KONA WAIMEA KAMULU| LIHU'E B0#,521.9200 CADES.COM

EXHIBIT B
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GL 6011
Cynthia Corsi
From: Cheung, Barmy W
Sent: Thursday, July 28, 2022 809 AM
Tao: Jeftrey Portnoy
Ce: Ywheels Auta Lk’
Subject: RE: [EXTERNAL] RE;
Mr., Portnoy

Thanks for your email, Your client’s request requires a Land Board action. Therefore, please give us a request with
justification/rationale and address to the following:

Suzanne Case, Chairpersan

Department of Land and Natural Resources
P.O. Box 521

Honolulu, HI 96809

Upon receipt of the request, staff will review the request and prepare Board submittal with any apprapriate
recommendation. The Board makes the final decision.

Barry

From: leffrey Portnoy

Sent: Friday, July 15, 2022 2:00 PM

To: Cheung, Barry W

Cer "dwheels Auta Lic' I
Subject: [EXTERNAL] RE:

fwould appreciate a reply ta my July 8 emall

Jeffrey 5. Porinoy
Partner

Cades Schutte LLP

Cades Schutte Bulldng

1600 Bishop Streat, Suite 1200
Henalulu, Hi S6813

cades ”QQ 'schutte

P
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From: Jeffrey Portnoy
Sent: Friday, July 8, 2022 11:22 AM
To: 'Cheung, Barry W

Subject:

Fallowing up an my carlicr emails on behalf of my client, now that they have paid sll requested smounts, 1 renew my
request that the performance bond be adjusted to reflect my client’s perfect payment history

Jetfrey 5. Porinoy
Pariner

Cades Schutte LLP

Cades Schutte Builksing

1000 Bizhop Street, Suite 1200
Honolulu, HE 96813

cades {100) schutte

ity

This e-mail, including ite attachments, is intendad only
for the use of the individual or entity to which it is
addreased and may contaln informaticon that is privileged,
confidential or otherwise protected from diasclosure, If
you are not the intended recipient, please do not forward,
disseminate, disclcse, distribute, use, oy copy thisg s-mail
or ita atvachments, Instead, please notify ua immediately
by reply e-mail or by telsphone (B0OB} $31-98200, and delete
the original e-mail and its attachments, and all copies.


https://disclc.ae
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Cynthia Corsi

From: Jeffrey Portnoy

Sent: Manday, May 23, 2022 217 PM
To: ‘Cheung, Barry W

Subject: RE: [EXTERNAL]

if we can reach a comproemise waiving any additional bond, | belleve we can reach an agreement{ by additionat rent) you
mzan the amount that was initially waived

Jeffrey 5. Portnoy

Pariner

Cades Schutte LLP

Cades Schutte Busding

1000 Bishop Street, Suite 1200
Henoluly, Hi 98613

- .

]OO> schutte

cades &v&:«m-‘

From: Cheung, Barry W

Sent: Monday, May 23, 2022 2:10 PM
To: Jeffrey Portnoy

Subject: Re: [EXTERNAL]

Mr. Fortnoy
Can you confirm if your dient will pay the $82,500 rent? That's my understanding when we talked earlier
today. Thanks.

Barry
From: Jeffrey Portnoy

Sent: Monday, May 23, 2022 1:34 PM
Te: Cheung, Barry W

Subject: [EXTERNAL]

Following up on our telephene call today, | represent 4 wheels auto and in receipt of two letters from the ILnd Board,
ane dated april 28 regarding a performance bond and one dated May & regarding lease payments. As 1 explained, my
client has a perfect record for 11 years of making timely rent payments, To now require him to Increase his performance
bond bacause of an increase in the rent. The State already has & Bond in excess of 200,000 and an increase does not
appear to be justified or warranted in light of bond already in place. As far as the 82,5000 dallar demand because my
client did not commience construction of * improvements”, the facts are that he has spent over 170,000 in
improvements, Including a fence, new concrete flooring, ete. 11 is true he has not commenced the construction of a
building, some of that the result of Covid, However, my client wauld fike to reach a compromise on these issues and

1


https://I,ncrna'.Si
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requests that the issues be reviewed and adjusted by the staff and/ or the Board. If necessary, 1 ask for 2n opportunity to
appear before the Board to discuss. Please pass on this email ta the appropriate Land Board representative

Joffray S, Portnoy
Partrer

Cades Schutte LLP

Cades Schutta Building

1000 Bashop Stresd, Suile 1200
Honoluty, Hi 65813

TN
cades(100)schutte

Py

...................... e N NN N B N WA EZEEESLSLL
This a&-mail, including its artachments, ia inteaded only
for the use of the individual or entity to which it is
addressed and may contain informabion that is privileged,
cronfidential or otherwise protected from diasclosure. If
you are not the intepnded reciplent, plesse do not forward,
digseminate, disclose, distribute, use, or copy this e-mail
or 1ts attachments. Instead, pleass notify us immediately
by raply e-mail or hy telephona (RORY S31-9700, and delete
the original e-mail and ita attachments. and all copies,
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Cynthia Corsi

From: leffrey Portnoy

Sent: Woednesday, May 25, 2022 2:26 PM
To: ‘Awheels Auto L'

Subject: FW! [EXTERNAL]

Call me on this please

Jeffrey S. Portnaoy
Partner

Cades Schutte LLP

Cades Schutle Buildng

1000 Bishop Stresl, Sulte 1200
Honolulu. HI 96813

I///_
H’

cades (100)schutte

e

From: Cheung, Barry W [INEEE
Sent: Wednesday, May 25, 2022 2:14 PM

To: Jefirey Portnoy

Subject: Re: [EXTERNAL)

Mr. Portnay

Currently, there are two outstanding Notices of Default (NODs) that need to be cured by the respactive

dates provided in the NODs. Your cliant needs to be in full compliance {pay amounts owed and bring the bond
up to the required amount by this auctioned leasel. Only upan your client coming into full compliance

will we consider your client's request to lower the performance bond to an amount equszl to twice

the annual rental rate that existed prior to the last reopening. If your client does not bring the lease into full
compliance by the respective dates in the NODs, we will proceed as stated In the two NODs,

Barry

From: }effréy Pbrrr‘:rnov
Sent: Monday, May 23, 2022 2:17 PM

T Creng sy
Subject: RE: [EXTERMAL

If we can reach a compromise walving any additional bond, 1 believe we can reach an agreement( by additional rent) you
mean the amount that was initially waived
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Jeffrey S. Portnoy
Faiiner

Cades Schutta LLP

Cades Schutte Building

1000 Bishop Streel, Suile 1200
Honolulu, Hi 56813

cades\lQQ schutte

] l.‘é’

From: Cheung, Barry W

Sent: Monday, May 23, 2022 2:10 PM
To: Jeffrey Portnoy

Subject: Re: [EXTERNAL]

Mr. Portnoy

Can you confirm if your client will pay the $82,500 rent? That's my understanding when we talked earller
today. Thanks.

Barry

From: Jeffrey Portnoy
Sent: Monday, May 23, 2022 1:34 PM

To: Cheung, Barry W {1

Subject: [EXTERNAL}

Foliowing up on our telephone call today, | represent 4 wheels auto and in receipt of two letters from the ILnd Board,
ane dated april 28 regarding a performance bond and one dated May % regarding lease payments, As | explained, my
client has a perfact record for 11 years of making timely rent payments. To now require him to increase his performance
bond because of an Increase in the rent. The State already has 2 8ond in excess of 200,000 and an increase does not
appear to be justified or warranted in light of bond already in place. As far as the 82,5000 dollar demand because my
client did not commence construction of * Improvements”, the facts are that he has spent over 170,000 in
improvements, including a fence, new concrete flooring, etc. 1tis true he has not commenced the construction of a
huilding, some of that the result of Covid. However, my client would fike to reach a compromise on these ksues and
requests that the issues be reviewed and adjusted by the staff and/ or the Board. If necessary, | ask for an opportunity ta
appear before the Board to discuss, Please pass on this email to the appropriate Land Soard representative

Jeffrey 3. Portnoy
Partnar

Cades Schutte LLP

Cades Schutte Building

1000 Bishop Street, Suite 1200
Honcluly, HI 85313
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From: dwheels Auto Lic
Sent: Friday, May 20, 2022 2,18 PM
To: Jetfrey Portrioy
Subject: Fwd: GL €011 - Performance bond
Attachments: GLEOT 1--CriginalDocument-2011-05-01.pdf; ATTO0001 him

Sent from my iPhone

Begin forwarded message:

From: "Cheung, Barry W"

Date: May 18, 2022 at 5:14:38 AM H5T
To: 4 Wheels Aute Lic

Subject: GL 6011 - Performance bond

Mrs. Modaresi

Foflowing up to our conversation regarding the NOD for the performance bond. You can find condition
18 on page 9 of the lease {copy attached) in which we ask for a performance bond in an amount equal to
two times the annual rental, Annual rent for the subject fease was raised from $110,000 to $143,000
effective May 1, 2021, Currently, you have a €D with us in the amount of $220,000. Therefore, pleass
provide document showing that the deposit In the CD has been raised to 5286,000 (based on $143,000 x
2}. You can ask your banker send the relevant document to me through email. Any questions, please
lat me know. Thanks.

Barry





