From: Case, Suzanne D

To: raquel.girvin@faa.gov

Subject: Re: DLNR correspondence with FAA

Date: Tuesday, February 1, 2022 5:21:00 PM

Attachments: AWP-1-20210615-01 - FAA-210610-004 - Final Response Suzanne Case Hawaii DLNR letter dated 05.28.21.pdf

FAA-210610-004 Incoming State of Hawaii Dept Land Natural Resources - Steve Dickson (002).pdf
Importance: High

Dear Ms. Girvin,

Yes you are welcome to forward this correspondence between DLNR and FAA, including
response, to HDOT. I did forward Mr. Dickson’s response to Jade Butay and Ford Fuchigami
last August when I received it. It is also posted on DLNR’s web site:

https://dInr.hawaii.gov/wp-content/uploads/2021/08/FAA-T.pdf

I will say for the record the FAA response remains unsatisfactory to the many members of the
public in Hawai‘i who are concerned about noise from helicopter flight paths:

e Mr. Dickson’s letter notes the FAA regulates flight paths for “safety and
efficiency, and the protection of persons on the ground”. There is nothing about
regulating flight paths to avoid unreasonable interference from noise.
Helicopters are quite often highly invasive in neighborhoods and natural areas.

e Mr. Dickson’s letter notes the FAA regulates “aircraft noise at its source”.
There is nothing about regulating the impact of helicopter noise through invasive
flight paths on neighborhoods and natural areas.

So with all due respect we are left with the FAA saying the State can’t regulate these matters,
but the FAA doesn’t regulate them. Does the FAA lack sufficient authority to regulate them?
Or is it rather a lack of will or interest in this issue? It would be helpful to know that so we
can figure out a fix.

Sincerely,
Suzanne Case

Suzanne D. Case

Chair, Dept. of Land & Natural Resources
State of Hawai'i

1151 Punchbowl St. Room 130

Honolulu, HI 96813

Ph: (808) 587-0401

suzanne.case(@hawaii.gov
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Ms. Suzanne D. Case

Chair, Hawaii Board of Land
and Natural Resources

P.O. Box 621

Honolulu, HA 96809

RE: Regulation of Helicopter Air Tour Operations
Dear Ms. Case:

Thank you for your May 28, 2021 letter raising the issue of regulation of helicopter air
tour flight paths throughout Hawaii and alerting us to community concerns in Hawaii
regarding helicopter noise in residential neighborhoods, and over natural and cultural
areas. You indicate that the Bureau of Land and Natural Resources (BLNR) has
jurisdiction over the uses of State land, including the “staging and operation of aircraft in
Hawai'i airports...,” and acknowledge that the Federal Aviation Administration (FAA) is
the sole regulator of aircraft flight paths. Your letter requests the FAA to address
community noise concerns through regulation and to confirm the agency’s position on the
permissible scope of State regulation of helicopter flight operations.

Your letters seeks to:

1. Relay community concerns regarding “noise disruption and safety issues” from
air tour helicopters, request the FAA to address these concerns through
“meaningful regulation to avoid and mitigate these impacts,” and include
community input in the process, and

2. Confirm the FAA’s position on the permissible scope of State regulation over
helicopter flight regulations. You ask whether BLNR has the authority to
condition its approval of leases and revocable permits in state airports for
helicopter operations,” and regulate flight paths and “limits such as on altitude,
frequency and time of operation, to minimize widespread disruption....”

Community Noise and Safety Concerns

Thank you for sharing community concerns regarding helicopter noise in residential
neighborhoods and over natural and cultural areas in Hawaii. The FAA works with State
and local government partners, within our respective Constitutional and statutory
authorities, as well as operators and local communities to address citizens’ noise
concerns through a variety of statutory, regulatory, and voluntary mechanisms. For





example, currently we are serving as a technical advisor to the Hawaii Air Noise and
Safety Task Force; which was developed to address safety and noise issues related to
rotor and fixed-wing aerial tours in the State of Hawaii. We champion efforts to advance
the development and industry adoption of source reduction technologies and noise
abatement operations. We have also promulgated informed, well-reasoned and
scientifically grounded regulatory standards and noise policies intended to protect the
traveling public and those on the ground.

The FAA is required by statute to protect the public health and welfare from aircraft
noise by prescribing standards that measure aircraft noise and by promulgating
regulations to control and abate aircraft noise (49 U.S.C. § 44715). FAA has fulfilled
these requirements by promulgating noise certification standards for helicopters in 14
CFR part 36. Those regulations ensure that new helicopter type designs incorporate noise
reduction technologies as needed to comply with lower noise limits. The most recent
change in the certification regulations was the reduction to Stage 3 noise limits for newly
certificated helicopter models. 79 FR 12040 (Mar. 4, 2014). As operators retire and
replace older aircraft with those that meet the newer standards, community noise impacts
are expected to improve.

The FAA also works to address helicopter noise with partners in academia through our
ASCENT Center of Excellence! as well as with industry through collaboration with
regional operators and with the Helicopter Association International (HAI) Fly
Neighborly training program.? These efforts are designed to advance research and
adoption of voluntary measures related to scheduling and flying aircraft to minimize the
impact of noise on people on the ground. Noise abatement measures developed with input
from engaged stakeholders remain one off the most effective approaches to reducing
helicopter noise.

The FAA is committed to developing meaningful and equitable solutions to the complex
and nuanced issue of aviation noise. We recently announced our plans to conduct a noise
policy review that is informed by research and leverages the development of new
analytical tools and technologies. This effort will build on our partnerships with
academia, industry, and government to better understand, manage, and reduce the
environmental impacts of aviation, including but not limited to noise. As a core part of
this effort, we are encouraging input from a broad range of stakeholders, including local
communities. This will not be a short, simple, or superficial undertaking and the FAA

I Rotorcraft Noise Abatement Procedures https://ascent.aero/project/rotorcraft-noise-abatement-procedures-

development/
2 https://www.rotor.org/initiatives/fly-neighborly




https://www.govinfo.gov/content/pkg/FR-2014-03-04/pdf/2014-04479.pdf
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encourages agency partners and communities to keep abreast of future opportunities to
engage in dialogue with our agency.

Permissible Scope of State Regulation of Helicopter Flight Operations

Federal Statutory and Regulatory Framework

In your letter, you acknowledge that the State’s jurisdiction is “limited to the land
disposition itself,” and that the “regulation of flight paths is the sole jurisdiction of the
FAA.” Your understanding is correct: the States lack the authority to regulate aircraft
operations, including helicopter flight paths.

Congress enacted an express preemption provision stating that, “a State [or] political
subdivision of a State . . . may not enact or enforce a law, regulation, or other provision
having the force and effect of law related to a price, route, or service of an air carrier that
may provide air transportation under this subpart.” 49 U.S.C. § 41713(b)(1). The
Supreme Court has interpreted the statute’s “related to” language broadly, holding that it
applies to State laws “having a connection with or reference to” prices, routes, and
services. Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992).

By statute, the FAA is obligated to regulate for safety; the efficient use of the airspace;
protection of people and property on the ground; air traffic control; navigational facilities;
and the regulation of aircraft noise at its source. 49 U.S.C. §§ 40103, 44502, and 44701-
44735. Congress has directed the FAA to “develop plans and policy for the use of the
navigable airspace and assign by regulation or order the use of the airspace necessary to
ensure the safety of aircraft and the efficient use of airspace.” 49 U.S.C. § 40103(b)(1).
Other responsibilities of the FAA include prescribing air traffic regulations on the flight
of aircraft for navigating, protecting, and identifying aircraft; protecting individuals and
property on the ground; using the navigable airspace efficiently; and preventing collision
between aircraft and between aircraft and land. 49 U.S.C. § 40103(b)(2). Since 1926,
Federal law has provided that a citizen of the United States has a public right of transit
through the navigable airspace. 49 U.S.C. § 40103(a)(2).

In furtherance of these statutory commands, the FAA has established a comprehensive
regulatory scheme, governing, among other things, the certification of aircraft, airports,
pilots and mechanics; aircraft equipage; air traffic control systems; aviation navigation
and communication; airspace classifications, and more. The FAA has also promulgated
safety regulations addressing commercial air tours nationally (14 CFR part 136, subpart
A, National Air Tour Safety Standards) and specific regulations imposing special
operating rules on air tour aircraft (including helicopters and special minimum flight
altitudes for Hawaii) in Hawaii. See 14 CFR part 136, subpart A, National Air Tour
Safety Standards, and Appendix A, Special Operating Rules for Air Tour Operators in
the State of Hawaii. Since the 1950s, Federal courts in various circuits have upheld
FAA'’s preemption of aviation safety and the efficiency of the airspace, and, more
specifically, the Government’s preemption of aircraft flight management, including flight
altitude and traffic patterns.





Permissible Scope of State Regulation of Helicopter Air Tour Operations through Police
Powers and Proprietary Powers

The States may generally protect their citizens through land use planning and
development, zoning, and other police power measures not affecting aviation safety,
operations, or airspace management. The States have the authority to mitigate the effects
of noise independently of source noise control. “Local governments may adopt local
noise abatement plans that do not impinge upon aircraft operations.” San Diego Unified
Port District v. Gianturco, 651 F.2d 1306, 1314 (9th Cir. 1981), cert denied, 455 U.S.
1000 (1982).

However, because the State of Hawaii is the proprietor of the State’s airports, it has
additional authority when acting in a proprietary capacity as an airport owner and
operator.® In the context of air carrier operations, Congress has codified the ‘proprietor
exception’ by providing that the express preemption provision does not limit “a State,
political subdivision of a State, or political authority of at least two States that owns or
operates an airport served by [federally-certificated air carriers] from carrying out its
proprietary powers and rights.” 49 U.S.C. § 41713(b)(3).

Your letter includes two specific questions:

1. Whether the State has authority to condition its approval of leases and revocable
permits in state airports in order to regulate helicopter air tour operators’ flight
paths, and place “limits such as on altitude, frequency and time of operation, to
minimize widespread disruption....”

Through the exercise of its police power authority, the State may not utilize its lease or
permit approval system to directly or indirectly* regulate aviation safety, the efficient use
of the airspace, protection of people and property on the ground, air traffic control, or the
regulation of aircraft noise at its source. 49 U.S.C. §§ 40103, 44502, and 44701-44735;
City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973) (Court struck down

3 See City and County of San Francisco v. FAA, 942 F.2d 1391, 1394 (9th Cir. 1991). Proprietary powers
generally include the authority to regulate airport noise levels, choose airport sites, acquire land, ensure
compatible land use, and control airport design and scheduling.

4 In Gianturco, the State made extension of an airport noise curfew a condition of the variance needed by
the Port District to continue to operate Lindbergh Field. The court held that the State action unlawfully
impinged on Federal control of airspace management and aircraft noise at its source by restricting the
permissible flight times.





an 11 p.m. to 7 a.m. curfew on jet flights imposed by the City in the exercise of its police
powers at an airport not owned by it). If the State were to regulate flight paths indirectly
through its lease or permit approval process rather than expressly by statute or regulation,
the result would be the same — unlawful police power regulation of aircraft flight paths.®

Regulation by BLNR of helicopter air tour operators’ flight paths and its establishing
limits on altitudes, frequency, and time of operation would interfere with the FAA’s
“delicate balance[ing] between safety and efficiency, and the protection of persons on the
ground,” where the “interdependence of these factors requires a uniform and exclusive
system of federal regulation” if Congress’ objectives are to be fulfilled. Burbank, 411
U.S. at 638-639. Air traffic, including over the Hawaiian Islands, must be regulated at
the national level to ensure safety, efficiency, and uniformity.

2. What specific requirements can the BLNR or other state agency impose on
commercial air tour helicopter operations as a condition of use of state lands?

Acting in its role as airport proprietor of the State’s airports, Hawaii may promulgate
reasonable, non-arbitrary and non-discriminatory regulations that establish acceptable
noise levels for its airports and their immediate environs. City and County of San
Francisco v. FAA, 942 F.2d 1391, 1394 (9th Cir. 1991); Friends of the East Hampton
Airport, Inc. v. Town of East Hampton, 841 F.3d 133, 153 (2d Cir. 2016). The Second
Circuit held that proprietary restrictions must also comply with the Airport Noise and
Capacity Act of 1990 (ANCA), 14 CFR part 161, and the Airport Improvement Program
grant assurances (if applicable); it also stated that the exercise of proprietary authority
may not produce a patchwork of “uncoordinated and inconsistent” airport restrictions that
impede the national transportation system....” 841 F.3d at 154, citing 136 Cong. Rec.
S13619 (Sept. 24, 1990) (statement of Sen. Ford).

Specifically, for example, the State would have proprietary authority at its airports to
enact restrictions on time of day, weekday versus weekend, or a reduction in overall
operations subject to the above limitations. In 1998, the Second Circuit upheld the
following restrictions on New York City-based helicopter air tour operations including
(1) a restriction of weekday operations to between 8 a.m. and 8 p.m.; (2) a restriction of
weekend operations to between 10 a.m. and 6 p.m.; (3) the phasing out of weekend
operations entirely; and (4) the reduction of operations by a minimum of 47 percent
overall.® In addition, New York City’s decision to reduce the number of seaplane air tour

5 The Supreme Court stated in Burbank:
[i]If we were to uphold the Burbank ordinance and a significant number of municipalities followed
suit, it is obvious that fractionalized control of the timing of takeoffs and landings would severely
limit the flexibility of FAA in controlling air traffic flow. The difficulties of scheduling flights to
avoid congestion and the concomitant decrease in safety would be compounded. 411 U.S. at 639.
See also National Helicopter Corp. v. City of New York, 137 F.3d 81, 91-92 (2d Cir. 1998) (the proprietor
exception “... gives no authority to local officials to assign or restrict routes.”).

¢ National Helicopter, 137 F.3d at 90.





flights and prioritize transportation over tourism was upheld as a reasonable means to
achieve noise reduction.” Again, such restrictions would have to comply with part 161
and the grant assurances, if applicable.

I am hopeful that the above information will be helpful to the BLNR in its management
of its public lands.

Sincerely,
!

Raquel Girvin
Regional Administrator

7 Seadir NY, Inc. v. City of New York, 250 F.3d 183, 187 (2d Cir. 2001).
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Mr. Steve Dickson, Administrator
Federal Aviation Administration
800 Independence Ave. S.W.
Washington, DC 20591

Re:  Hawai'i Board of Land and Natural Resources Action, April 23,2021, regarding
1) Concern regarding disruptions of tour helicopters from unregulated flight paths
2) Authority of the State to regulate tour helicopter flight paths

Dear Administrator Dickson:

I write as Chair and on behalf of the State of Hawai'i Board of Land and Natural Resources (BLNR),
by motion of the full Board dated April 23, 2021, with regard to regulation of flight paths of tour
helicopters throughout Hawai'i.

The BLNR has jurisdiction over management of State of Hawai'i lands and natural and cultural
areas, forests and coastlines, and state parks. The BLNR also has jurisdiction over dispositions and
uses of state lands, including for staging and operation of aircraft in Hawai‘i airports, including
commercial tour helicopters.

For many years now, matters before the BLNR for revocable permits for operations for tour
helicopters at state airports have brought heated public testimony and robust discussion over
ground disruptions and safety issues caused by tour helicopters, on a daily basis at high volume,
due to flight paths overflying neighborhoods, as well as over state parks and sensitive natural and
cultural areas.

Noise, low flying helicopters, safety issues over neighborhoods, lack of compliance with flight
tracking/following requirements, disruption of the public’s enjoyment of the sanctity of the
outdoors, and disturbance to endangered birds and other species in sensitive natural areas and
critical habitat are significant concerns.

This issue has only increased in recent years, and has reverberated as well in the state legislature,
county councils, and many of the local neighborhood boards.

A sampling of BLNR submittals and written testimony regarding this significant community
concern, as well as 2021 Hawai'i State Legislature resolutions on this matter, are attached for your
reference.

The Hawai‘i Department of Transportation, Airports Division, acknowledges this ongoing issue, but
states that regulation of flight paths is the sole jurisdiction of the FAA.

FAA-210610-004
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Mr. Steve Dickson, Administrator
Federal Aviation Administration
May 28, 2021

Page 2

The BLNR to date understands its jurisdiction as limited to the land disposition itself,
notwithstanding community requests that the BLNR condition its approval of airport leases and
revocable permits for helicopter operations at airports on helicopter tour companies adjusting
flight paths and operations to address these concerns.

We are writing for two purposes:

1. Torelay to you these serious, long-standing, and accelerating community concerns
regarding the significant noise disruption and safety issues to the residents of
neighborhoods and to natural and cultural areas over which tour helicopters fly regularly,
on a daily basis, and to ask you promptly to address these concerns through meaningful
regulation to avoid and mitigate these impacts, with community input.

2. To confirm the FAA’s position as to the permissible scope of state regulation over helicopter
flight operations. Specifically, does the BLNR have the authority to condition its approval of
leases and revocable permits in state airports for helicopter operations, on required
adjustments by helicopter operators to flight paths and limits such as on altitude, frequency
and time of operation, to minimize widespread disruption in neighborhoods, state parks
and natural and cultural areas? What specific requirements can the BLNR or other state
agencies impose on commercial tour helicopter operations as a condition of use of state
lands?

We thank you for your attention to the matter of concern to the residents of Hawai‘i, and look
forward to your expedited reply.

Sincerely,

Gy e (). (pae

Suzanne D. Case
Chair, Hawai'i Board of Land and Natural Resources

On behalf of all BLNR members:

Suzanne D. Case, Chair
Vernon Char, O‘ahu
James Gomes, Maui

Dr. Samuel M. Gon, O‘ahu
Thomas 0i, Kaua'i

Wesley Kaiwi Yoon, Q‘ahu
Chris Yuen, Hawai'i

cc:  Jade Butay, Director, Hawai'i Department of Transportation
Ford Fuchigami, Administrative Services, Hawai‘i Dept of Transportation/Airports
Hawai‘i Congressional Delegation:
Senator Brian Schatz
Senator Mazie Hirono
Congressman Ed Case
Congressman Kai Kahele
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Board of Land and
Natural Resources
State of Hawai*i

Honolulu, Hawai‘i

ISSUANCE OF A REVOCABLE PERMIT FOR OFFICE

SPACE AND CHECK-IN COUNTERS

K & S HELICOPTERS, INC.

IILO INTERNATIONAL AIRPORT HAWAT'I
TAX MAP KEY: (3) 2-1-12: PORTION OF 09

LEGAL REFERENCE:

Section 171-35, Hawai‘i Revised Statutes.
APPLICANT:

K & S Helicopters, Inc. (KSH). a Hawai‘i corporation, whose mailing address is
P.O. Box 5371, Kailua-Kona, Hawai‘i 96745,

LOCATION AND TAX MAP KEY:

Portion of Hilo International Airport (ITO), Hilo, Island of Hawai'i, identified by
Tax Map Key: 3™ Division, 2-1-12: Portion of 09.

AREA:

Building/Room No. 307-111A, containing an area of approximately 87 square feet,
Building/Room No. 307-111B. containing an area of approximately 137 square feet, and
Building/Room No. 307-112, containing an area of approximately 533 square feet, as
shown and delineated on the attached map labeled Exhibit "A".

ZONING:
State Land Use District: Urban
City and County of Honolulu:  Industrial (ML.-20)

ITEM M-10

Adabe Sign Transaction Number; CBICHBCAAR WASZNPIRTMLBUeSeycG-ha3x44 Jayiypzub
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BLNR - ISSUANCE OF A REVOCABLE PERMIT FOR OFFICE SPACE AND TICKET
COUNTERS, K & S HELICOPTERS, INC.
Page 2

LAND TITLE STATUS:

Section 5(a) lands of the Hawai'i Admission Act: Ceded
DHHL 30% entitlement lands pursuant to the Hawai‘i Admission Act: YES __ NO X

CURRENT USE STATUS:

Land presently encumbered by Governor’s Executive Order No. 2653, sctting aside a
portion of General Lyman Field under the control and management of the State of
Iawai‘i, Department of Transportation, Airports Division [or Airport Purposes.

CHARACTER OF USE:

KSH will use the spaces as an office and ticket counters in support of its commercial
helicopter tour operations at ITO.

COMMENCEMENT DATE:

Upon execution of the revocable permit.

MONTHLY RENTAL:

$3,267.71 (as determined from the Airports Division Non-Signatory Carrier Rates
and Charges Hawai'i Airports System, effective July 1, 2019).

‘The Airports Division Non-Signatory Carriers Rates and Charges, Hawai'i Airports
System for Fiscal Year 2020 is $51.80 per square foot, per annum.

SECURITY DEPOSIT:

$9.803.13, or three times the monthly rental in effect

DCCA VERIFICATION:

Placc of business registration confirmed:  YES _X NO

Registered business name confirmed: YES X NO

Good standing confirmed: YES _X NO
CHAPTER 343. HRS - ENVIRONMENTAL ASSESSMENT:

The State of Hawaii, Department of Transportation, Airports Division (DOTA), has
determined that the subject land use is covered by the Final Environmental Impact

gn Transaction Number: CBICHBCAABAASINP IRTmLBueScyaG-h3 44 18y pIub





BLNR - ISSUANCE OF A REVOCABLE PERMIT FOR OFFICE SPACE AND TICKET
COUNTERS, K & S HELICOPTERS, INC.
Page 3

Statement (EIS), New Passenger Terminal, General Lyman Ficld, Hilo, Hawaii,
published by the Office of Environmental Quality Control (OEQC) in the October 17.
1973, issue of The EIS Newsletter. Accordingly, all relevant mitigation from the EIS and
best management practices will be implemented to address the minimum impacts of this
action. On July 1, 1989, General Lyman Field was renamed Hilo International Airport.

REMARKS:

In accordance with Section 171-55 HRS. relating to Permits, the Department of
Transportation proposes to issue a month-to-month revocable permit to KSH for office
space and ticket counters in support of its commercial helicopter tour operations at ITO.

RECOMMENDATION:

That the Board authorize the Department of Transportation to issue a month-to-month
revocable permit to KSH, subject to: (1) terms and conditions herein outlined, which are
by reference incorporated herein; and (2) such additional terms and conditions as may be
prescribed by the Director of Transportation to best serve the interests of the State.

Respectfully submitted,

()

JADE T. BUTAY
Director of Transportation

APPROVED FOR SUBMITTAL:

éma_('.ﬁh_

SUZANNE D. CASE
Chairperson and Member

# Sign Transaction Humber: CEJCl'iEC%AEl.l'3:.'.'F'J:‘F|P|LEU.*'5;_..'.\'j-r'-j\-'-:J;‘-rl:,J:uL;
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From: Girvin, Raquel (FAA) <raquel.girvin@faa.gov>
Sent: Monday, January 24, 2022 3:10 PM

To: Whaley, Tomylu L <tomylu.l.whaley@hawaii.gov>
Subject: [EXTERNAL] DLNR correspondence with FAA

Aloha Tomylu,

Thank you for taking my call. I've attached the incoming letter from Ms. Suzanne Case to the FAA,
which | note copied Hawaii Department of Transportation/HDOT (Jade Butay and Ford Fuchigami),
so HDOT should already have a copy of her letter to the FAA. However, | don’t know if her office
shared with HDOT a copy of the FAA’s response, also attached. I’'m requesting concurrence that |
share the FAA’s response with HDOT.

I’d very much appreciate your assistance.

Thank you,
Raquel

Raquel Girvin

Regional Administrator, AWP-1
FAA Western-Pacific Region
777 S Aviation Blvd Suite 150
El Segundo, CA 90245

T 424 405 7000

E raquel.girvin@faa.gov

Federal Aviation
Administration
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(d Western-Pacific Region 777 S. Aviation Blvd., Suite 150

Office of the Regional Administrator El Segundo, CA 90245
U.S. Department

of Transportation

Federal Aviation
Administration

August 13, 2021

Ms. Suzanne D. Case

Chair, Hawaii Board of Land
and Natural Resources

P.O. Box 621

Honolulu, HA 96809

RE: Regulation of Helicopter Air Tour Operations
Dear Ms. Case:

Thank you for your May 28, 2021 letter raising the issue of regulation of helicopter air
tour flight paths throughout Hawaii and alerting us to community concerns in Hawaii
regarding helicopter noise in residential neighborhoods, and over natural and cultural
areas. You indicate that the Bureau of Land and Natural Resources (BLNR) has
jurisdiction over the uses of State land, including the “staging and operation of aircraft in
Hawai'i airports...,” and acknowledge that the Federal Aviation Administration (FAA) is
the sole regulator of aircraft flight paths. Your letter requests the FAA to address
community noise concerns through regulation and to confirm the agency’s position on the
permissible scope of State regulation of helicopter flight operations.

Your letters seeks to:

1. Relay community concerns regarding “noise disruption and safety issues” from
air tour helicopters, request the FAA to address these concerns through
“meaningful regulation to avoid and mitigate these impacts,” and include
community input in the process, and

2. Confirm the FAA’s position on the permissible scope of State regulation over
helicopter flight regulations. You ask whether BLNR has the authority to
condition its approval of leases and revocable permits in state airports for
helicopter operations,” and regulate flight paths and “limits such as on altitude,
frequency and time of operation, to minimize widespread disruption....”

Community Noise and Safety Concerns

Thank you for sharing community concerns regarding helicopter noise in residential
neighborhoods and over natural and cultural areas in Hawaii. The FAA works with State
and local government partners, within our respective Constitutional and statutory
authorities, as well as operators and local communities to address citizens’ noise
concerns through a variety of statutory, regulatory, and voluntary mechanisms. For



example, currently we are serving as a technical advisor to the Hawaii Air Noise and
Safety Task Force; which was developed to address safety and noise issues related to
rotor and fixed-wing aerial tours in the State of Hawaii. We champion efforts to advance
the development and industry adoption of source reduction technologies and noise
abatement operations. We have also promulgated informed, well-reasoned and
scientifically grounded regulatory standards and noise policies intended to protect the
traveling public and those on the ground.

The FAA is required by statute to protect the public health and welfare from aircraft
noise by prescribing standards that measure aircraft noise and by promulgating
regulations to control and abate aircraft noise (49 U.S.C. § 44715). FAA has fulfilled
these requirements by promulgating noise certification standards for helicopters in 14
CFR part 36. Those regulations ensure that new helicopter type designs incorporate noise
reduction technologies as needed to comply with lower noise limits. The most recent
change in the certification regulations was the reduction to Stage 3 noise limits for newly
certificated helicopter models. 79 FR 12040 (Mar. 4, 2014). As operators retire and
replace older aircraft with those that meet the newer standards, community noise impacts
are expected to improve.

The FAA also works to address helicopter noise with partners in academia through our
ASCENT Center of Excellence! as well as with industry through collaboration with
regional operators and with the Helicopter Association International (HAI) Fly
Neighborly training program.? These efforts are designed to advance research and
adoption of voluntary measures related to scheduling and flying aircraft to minimize the
impact of noise on people on the ground. Noise abatement measures developed with input
from engaged stakeholders remain one off the most effective approaches to reducing
helicopter noise.

The FAA is committed to developing meaningful and equitable solutions to the complex
and nuanced issue of aviation noise. We recently announced our plans to conduct a noise
policy review that is informed by research and leverages the development of new
analytical tools and technologies. This effort will build on our partnerships with
academia, industry, and government to better understand, manage, and reduce the
environmental impacts of aviation, including but not limited to noise. As a core part of
this effort, we are encouraging input from a broad range of stakeholders, including local
communities. This will not be a short, simple, or superficial undertaking and the FAA

I Rotorcraft Noise Abatement Procedures https://ascent.aero/project/rotorcraft-noise-abatement-procedures-

development/
2 https://www.rotor.org/initiatives/fly-neighborly



https://www.govinfo.gov/content/pkg/FR-2014-03-04/pdf/2014-04479.pdf
https://ascent.aero/project/rotorcraft-noise-abatement-procedures-development/
https://ascent.aero/project/rotorcraft-noise-abatement-procedures-development/
https://www.rotor.org/initiatives/fly-neighborly

encourages agency partners and communities to keep abreast of future opportunities to
engage in dialogue with our agency.

Permissible Scope of State Regulation of Helicopter Flight Operations

Federal Statutory and Regulatory Framework

In your letter, you acknowledge that the State’s jurisdiction is “limited to the land
disposition itself,” and that the “regulation of flight paths is the sole jurisdiction of the
FAA.” Your understanding is correct: the States lack the authority to regulate aircraft
operations, including helicopter flight paths.

Congress enacted an express preemption provision stating that, “a State [or] political
subdivision of a State . . . may not enact or enforce a law, regulation, or other provision
having the force and effect of law related to a price, route, or service of an air carrier that
may provide air transportation under this subpart.” 49 U.S.C. § 41713(b)(1). The
Supreme Court has interpreted the statute’s “related to” language broadly, holding that it
applies to State laws “having a connection with or reference to” prices, routes, and
services. Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992).

By statute, the FAA is obligated to regulate for safety; the efficient use of the airspace;
protection of people and property on the ground; air traffic control; navigational facilities;
and the regulation of aircraft noise at its source. 49 U.S.C. §§ 40103, 44502, and 44701-
44735. Congress has directed the FAA to “develop plans and policy for the use of the
navigable airspace and assign by regulation or order the use of the airspace necessary to
ensure the safety of aircraft and the efficient use of airspace.” 49 U.S.C. § 40103(b)(1).
Other responsibilities of the FAA include prescribing air traffic regulations on the flight
of aircraft for navigating, protecting, and identifying aircraft; protecting individuals and
property on the ground; using the navigable airspace efficiently; and preventing collision
between aircraft and between aircraft and land. 49 U.S.C. § 40103(b)(2). Since 1926,
Federal law has provided that a citizen of the United States has a public right of transit
through the navigable airspace. 49 U.S.C. § 40103(a)(2).

In furtherance of these statutory commands, the FAA has established a comprehensive
regulatory scheme, governing, among other things, the certification of aircraft, airports,
pilots and mechanics; aircraft equipage; air traffic control systems; aviation navigation
and communication; airspace classifications, and more. The FAA has also promulgated
safety regulations addressing commercial air tours nationally (14 CFR part 136, subpart
A, National Air Tour Safety Standards) and specific regulations imposing special
operating rules on air tour aircraft (including helicopters and special minimum flight
altitudes for Hawaii) in Hawaii. See 14 CFR part 136, subpart A, National Air Tour
Safety Standards, and Appendix A, Special Operating Rules for Air Tour Operators in
the State of Hawaii. Since the 1950s, Federal courts in various circuits have upheld
FAA'’s preemption of aviation safety and the efficiency of the airspace, and, more
specifically, the Government’s preemption of aircraft flight management, including flight
altitude and traffic patterns.



Permissible Scope of State Regulation of Helicopter Air Tour Operations through Police
Powers and Proprietary Powers

The States may generally protect their citizens through land use planning and
development, zoning, and other police power measures not affecting aviation safety,
operations, or airspace management. The States have the authority to mitigate the effects
of noise independently of source noise control. “Local governments may adopt local
noise abatement plans that do not impinge upon aircraft operations.” San Diego Unified
Port District v. Gianturco, 651 F.2d 1306, 1314 (9th Cir. 1981), cert denied, 455 U.S.
1000 (1982).

However, because the State of Hawaii is the proprietor of the State’s airports, it has
additional authority when acting in a proprietary capacity as an airport owner and
operator.® In the context of air carrier operations, Congress has codified the ‘proprietor
exception’ by providing that the express preemption provision does not limit “a State,
political subdivision of a State, or political authority of at least two States that owns or
operates an airport served by [federally-certificated air carriers] from carrying out its
proprietary powers and rights.” 49 U.S.C. § 41713(b)(3).

Your letter includes two specific questions:

1. Whether the State has authority to condition its approval of leases and revocable
permits in state airports in order to regulate helicopter air tour operators’ flight
paths, and place “limits such as on altitude, frequency and time of operation, to
minimize widespread disruption....”

Through the exercise of its police power authority, the State may not utilize its lease or
permit approval system to directly or indirectly* regulate aviation safety, the efficient use
of the airspace, protection of people and property on the ground, air traffic control, or the
regulation of aircraft noise at its source. 49 U.S.C. §§ 40103, 44502, and 44701-44735;
City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973) (Court struck down

3 See City and County of San Francisco v. FAA, 942 F.2d 1391, 1394 (9th Cir. 1991). Proprietary powers
generally include the authority to regulate airport noise levels, choose airport sites, acquire land, ensure
compatible land use, and control airport design and scheduling.

4 In Gianturco, the State made extension of an airport noise curfew a condition of the variance needed by
the Port District to continue to operate Lindbergh Field. The court held that the State action unlawfully
impinged on Federal control of airspace management and aircraft noise at its source by restricting the
permissible flight times.



an 11 p.m. to 7 a.m. curfew on jet flights imposed by the City in the exercise of its police
powers at an airport not owned by it). If the State were to regulate flight paths indirectly
through its lease or permit approval process rather than expressly by statute or regulation,
the result would be the same — unlawful police power regulation of aircraft flight paths.®

Regulation by BLNR of helicopter air tour operators’ flight paths and its establishing
limits on altitudes, frequency, and time of operation would interfere with the FAA’s
“delicate balance[ing] between safety and efficiency, and the protection of persons on the
ground,” where the “interdependence of these factors requires a uniform and exclusive
system of federal regulation” if Congress’ objectives are to be fulfilled. Burbank, 411
U.S. at 638-639. Air traffic, including over the Hawaiian Islands, must be regulated at
the national level to ensure safety, efficiency, and uniformity.

2. What specific requirements can the BLNR or other state agency impose on
commercial air tour helicopter operations as a condition of use of state lands?

Acting in its role as airport proprietor of the State’s airports, Hawaii may promulgate
reasonable, non-arbitrary and non-discriminatory regulations that establish acceptable
noise levels for its airports and their immediate environs. City and County of San
Francisco v. FAA, 942 F.2d 1391, 1394 (9th Cir. 1991); Friends of the East Hampton
Airport, Inc. v. Town of East Hampton, 841 F.3d 133, 153 (2d Cir. 2016). The Second
Circuit held that proprietary restrictions must also comply with the Airport Noise and
Capacity Act of 1990 (ANCA), 14 CFR part 161, and the Airport Improvement Program
grant assurances (if applicable); it also stated that the exercise of proprietary authority
may not produce a patchwork of “uncoordinated and inconsistent” airport restrictions that
impede the national transportation system....” 841 F.3d at 154, citing 136 Cong. Rec.
S13619 (Sept. 24, 1990) (statement of Sen. Ford).

Specifically, for example, the State would have proprietary authority at its airports to
enact restrictions on time of day, weekday versus weekend, or a reduction in overall
operations subject to the above limitations. In 1998, the Second Circuit upheld the
following restrictions on New York City-based helicopter air tour operations including
(1) a restriction of weekday operations to between 8 a.m. and 8 p.m.; (2) a restriction of
weekend operations to between 10 a.m. and 6 p.m.; (3) the phasing out of weekend
operations entirely; and (4) the reduction of operations by a minimum of 47 percent
overall.® In addition, New York City’s decision to reduce the number of seaplane air tour

5 The Supreme Court stated in Burbank:
[i]If we were to uphold the Burbank ordinance and a significant number of municipalities followed
suit, it is obvious that fractionalized control of the timing of takeoffs and landings would severely
limit the flexibility of FAA in controlling air traffic flow. The difficulties of scheduling flights to
avoid congestion and the concomitant decrease in safety would be compounded. 411 U.S. at 639.
See also National Helicopter Corp. v. City of New York, 137 F.3d 81, 91-92 (2d Cir. 1998) (the proprietor
exception “... gives no authority to local officials to assign or restrict routes.”).

¢ National Helicopter, 137 F.3d at 90.



flights and prioritize transportation over tourism was upheld as a reasonable means to
achieve noise reduction.” Again, such restrictions would have to comply with part 161
and the grant assurances, if applicable.

I am hopeful that the above information will be helpful to the BLNR in its management
of its public lands.

Sincerely,
!

Raquel Girvin
Regional Administrator

7 Seadir NY, Inc. v. City of New York, 250 F.3d 183, 187 (2d Cir. 2001).
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