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December 6, 2022

SUBMITTED VIA EMAIL TO BLNR.TESTIMONY @HAWAIIL.GOV

Board of Land and Natural Resources
State of Hawaii

Kalanimoku Building

1151 Punchbowl St.

Honolulu, HI, 96813

Re:  Testimony of Lisa A. Bail on Behalf of Anthony Hodgson and 2G
Vessel Owner Limited for Consideration at the Meeting of the
Board of Land and Natural Resources set for December 8, 2022 at
9:15 a.m. (Agenda Item F-3)

Members of the Board of Land and Natural Resources:

On behalf of Anthony Hodgson, the captain of the Endless Summer, and 2G
Vessel Owner Limited (“2G”), the vessel’s owner, Lisa A. Bail submits the following
testimony to the State of Hawai‘i Board of Land and Natural Resources (“BLNR”) for
consideration regarding Item F-3 on the Agenda for BLNR’s December 8, 2022 Meeting,
which is an Enforcement Action for Stony Coral and Live Rock Damage (the
“Enforcement Action”). Hodgson and 2G respectfully request that BLNR modify the
recommendation of the Division of Aquatic Resources (“DAR”) by eliminating or
substantially reducing the recommended fine.

Captain Hodgson has sailed the Endless Summer throughout the world, and, no
matter where he has travelled, he has done his utmost to avoid damage to the
environment. Unfortunately, despite the exercise of the same caution in Hawai‘i, during
the Endless Summer’s stay, DAR alleges her anchor damaged coral in Kailua Bay on the
Big Island.

Based on that alleged damage, DAR recommends a substantial sanction of
$261,281.37. The recommendation is based primarily on two of the sixteen factors that
Haw. Admin. Rules (HAR) § 13-1-70(c) directs BLNR to consider before setting a
sanction in cases involving civil resource violations: the value of the resource damaged
and the costs incurred in investigating the violation. HAR §§ 13-1-70(c)(1) & (c)(4).
But BLNR also must assess the defendants’ culpability. See HAR §§ 13-1-70(c)(10)-
(c)(13). Here, that culpability is lessened for two reasons: (1) the Endless Summer took
precautions to avoid harm to Hawai‘i coral, and (2) DAR itself could have mitigated the
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damage by promptly radioing the Endless Summer as soon as it discovered that harm was
occurring, but it failed to act.

Before sailing to any new location, the Endless Summer takes several steps to
avoid harming the environment. Her bridge is equipped with the latest electronic
navigational publications. Those publications are generally prepared by national or local
government agencies. In most places, they contain specific notations that highlight areas
with sensitive marine resources. Captain Hodgson avoids any such areas as a matter of
course. Before sailing to a new location, Captain Hodgson also reaches out to local
agents. In the unusual event that the charts leave out sensitive marine resources, he relies
on the knowledgeable local agents to provide a warning.

The success of Captain Hodgson’s precautions at other locations throughout the
world is reflected in the Endless Summer’s record. Other than the damage alleged by
DAR, neither the vessel nor Captain Hodgson had caused similar damage to the
environment. That history, in itself, warrants a reduction in the recommended fine. HAR
§§ 13-1-70(c)(11) (directing BLNR to consider any similar violations in the respondent’s
history).

The Endless Summer took the same care when she sailed to Hawai‘i. Captain
Hodgson first consulted the electronic navigational publications. A copy of the specific
publication that Captain Hodgson consulted is attached as Exhibit A. It provides a
detailed description of Kailua Bay and the surrounding coast, but, as Captain Hodgson
noted at the time, it did not identify any sensitive marine resources in Kailua Bay. He
then reached out to a knowledgeable local agent. He was advised to anchor in deeper
water, but his contact did not mention any danger to coral reefs. Captain Hodgson also
proactively reached out to Department of Land and Natural Resources to obtain
information on appropriate anchorage locations. However, there was no answer when he
called. Accordingly, the Endless Summer dropped her anchor at a depth of, according to
the vessel’s depth sounder, approximately 100 feet.

In short, the Endless Summer took exactly the same precautions that had proved
reliable in the past. The Hawaii Administrative Rules recognize that Captain Hodgson’s
precautions should be considered by BLNR before it sets a proposed fine. HAR § 13-1-
70(c)(13) (directing BLNR to consider any “voluntary actions taken by the respondent to
mitigate or avoid any damages or injuries resulting from or threatened by the violation”).

Finally, some or most of the alleged damage could have been mitigated by prompt
action on the part of DAR. According to DAR’s submission, DAR agents were informed
of the alleged damage at approximately 5 p.m. on September 28, 2022. No one contacted
the Endless Summer until about 10 a.m. on the next day, approximately 17 hours later.
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As soon as Captain Hodgson was notified of DAR’s concerns, he took immediate action
to leave the area. It would have been simple for DAR to contact the Endless Summer
when it first discovered the issue—the Endless Summer’s VHF radio was monitoring the
proper frequencies. Had DAR done so, any damage that occurred between 5 p.m. on
September 28 and 10 a.m. the next day could have been avoided. That reality is also
appropriate for BLNR to consider. HAR § 13-1-70(c)(10) (directing BLNR to consider
the “level of the respondent's culpable intent as compared to the state's responsibility in
proper signage, other actual or constructive notice, enforcement, and promotion of public
awareness and education”).

In sum, Captain Hodgson took care to avoid the very damage that occurred here.
And, even after his precautions failed, DAR could have mitigated the damage by prompt
action. Based on both considerations, Captain Hodgson and Hines respectfully request
that BLNR: (1) eliminate all penalties sought against Captain Hodgson individually; and
(2) reduce the penalty sought from 2G by fifty percent or eliminate that penalty
altogether.

Very truly yours,

GOODSILL ANDERSON QUINN & STIFEL
Lisa A. Bail

LAB

Attached Exhibit A



EXHIBIT A
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December 7, 2022

SUBMITTED VIA EMAIL TO BLNR.TESTIMONY @HAWAIL.GOV

Board of Land and Natural Resources
State of Hawaii

Kalanimoku Building

1151 Punchbowl St.

Honolulu, HI, 96813

Re:  Supplemental Testimony of Lisa A. Bail on Behalf of Anthony
Hodgson and 2G Vessel Owner Limited for Consideration at the
Meeting of the Board of Land and Natural Resources set for
December 8, 2022 at 9:15 a.m. (Agenda Item F-3)

Members of the Board of Land and Natural Resources:

On behalf of Anthony Hodgson, the captain of the Endless Summer, and 2G
Vessel Owner Limited (“2G”), the vessel’s owner, Lisa A. Bail submits the following
supplement to her testimony to the State of Hawai‘i Board of Land and Natural
Resources (“BLNR”) for consideration regarding Item F-3 on the Agenda for BLNR’s
December 8, 2022 Meeting, which is an Enforcement Action for Stony Coral and Live
Rock Damage.

Captain Hodgson and 2G request a contested case hearing in this matter.

Very truly yours,

GOODSILL ANDERSON QUINN & STIFEL

Lisa A. Bail

LAB
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