
ITEM L-1 

State of Hawaii 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Engineering Division 
Honolulu, Hawaii 96813 

 
April 28, 2023 

 
 
 
Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii 
 
 

Authorization for the Chairperson to Extend the Notice of Deficiency 
Deadlines and Make a Finding of Violations Sufficient to Support 

Specified Fines on Kalihiwai Ridge Community Association, 
Common Ground Utilities, and Porter Irrigation Company if 

Extended Deadlines are Missed for Kalihiwai Dam Removal Project 
(KA-0024), Kilauea, Kauai, Tax Map Key (4) 5-1-005: 25 

 
 
Background 
 
Kalihiwai Reservoir was constructed in the 1920s as an irrigation reservoir for downstream 
sugar cane fields.  Currently, it is used for irrigation by the easement holders, and for 
recreation by the Kalihiwai Ridge Community Association (KRCA).  Kalihiwai Reservoir is 
classified as a high hazard potential dam, as failure could result in loss of human life.  The 
overall condition of the dam is currently rated as poor, meaning a dam safety deficiency is 
recognized for normal operating conditions which may realistically occur.  Remedial action is 
necessary.  The dam is currently under a water level restriction of 10.2 feet on the staff gage, 
but it is generally operated just below 7 feet.  The reservoir spillway elevation and top of dam 
are 14.2 feet and 18.6 feet on the staff gage. 
 
The dam and reservoir is owned by KRCA, and two easement holders (Common Ground 
Utilities and Porter Irrigation Company) who also have water rights and operate and manage 
the water level in the reservoir. 
 
Hazard Potential: High Hazard Potential Dam 
Population at Risk: 4 (see Figure 1 for current evacuation area) 
Overall Condition: Poor 
Dept. Restriction: 10.2 feet 
Embankment: Earthen 
Dam Height: 20 feet 
Maximum Storage: Approximately 250 acre-feet 
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Figure 1. Location Map showing downstream evacuation area 

 
 
Background and Enforcement Actions 
 
The Department of Land and Natural Resources (Department) has issued four Notice of 
Deficiencies (NODs) on 5/23/2013, 9/15/2015, 8/24/2017, and 9/19/2021 to the Owners of the 
Kalihiwai Reservoir.  The biggest concern identified in the first three NODs was that the 
collapsed mid-level outlet structure reduces the ability of the reservoir to discharge water, 
which could increase the risk of the reservoir overtopping during a flood event.  This concern 
came to fruition during the 2018 flood event.  During that emergency, dirt from the upstream 
slope was used to patch the low spot on the crest where water was overtopping, and the mid-
level outlet works was dug out and enlarged, which allowed the water to release at a higher 
rate.  While this emergency fix did address the reservoir’s ability to release more water during 
that flood event, the work was only intended to address the imminent risk posed during that 
emergency.  Broader safety issues, such as stability along the embankment, spillway capacity 
and known seepage issues, have not been addressed and still pose on-going risks that could 
contribute to a dam failure.  Also, studies to show that the emergency fix fully addressed 
overtopping issues were still in progress and had not been provided to the Department.  As 
part of this NOD studies were provided that showed that the dam would no longer overtop with 
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the probable maximum flood, but that it does not yet have sufficient freeboard to handle that 
event.  
 
When the NOD was issued in 2021, the Owners had already taken the initiative to hire a dam 
safety engineering consultant who was in the process of developing a plan for rehabilitation of 
the dam.  However, those plans had stalled because the Owners were unable to agree on a 
path forward.  The 2021 NOD superseded previous NODs, and the Owners have diligently met 
each of the initial milestone in the 2021 NOD (see Table 1).  However, the Owners are not 
going to be able to meet the 5/1/2023 deadline to start construction because a dam safety 
permit has not been issued yet.  Upon seeking review of this proposed project by the State 
Historic Preservation Division (SHPD), SHPD had determined that they had insufficient 
information to determine impacts to architectural historic properties.  Therefore, SHPD has 
required the Owners to prepare a Reconnaissance Level Survey Report to be submitted for 
their review and comment prior to the Board approving the dam safety permit.  The Owners 
have amended their contract with their consultant to include the Reconnaissance Level Survey 
Report requested by SHPD and anticipate having it completed by June of 2023. 
 
Table 1. Summary of September 19, 2021, NOD Deadlines and owner response 
Description Date Due Owner Response 
Restrict Level to 10.2 ft Ongoing Have followed Restriction, and generally 

kept at 7 ft 
Submit Monitoring Reports Monthly Ongoing Have submitted reports monthly 
Submit interim Monitoring Plan 1/15/2022 Completed 
Submit Intent Letter (Remediation 
or Removal) 

2/1/2022 Completed 

Submit Permits 5/1/2022 Completed 
Start Construction 5/1/2023 Not able to complete since permit has 

not been issued. 
 
Discussion 
 
In a letter to the Department emailed 3/6/2023 (see Exhibit B), the Owners asked for an 
extension in the deadline for the start of construction to be set 6 months from the date of 
issuance of the dam safety permit.  The Department believes this request is reasonable given 
that they will need 6 months to execute a construction contract.  
 
The Department believes a hard deadline should be set for the submittal of the 
Reconnaissance Level Survey Report, since SHPD’s review and comment of that document 
will be the critical path for the dam safety permit to be issued.  Therefore, it is recommended 
that the deadline for submittal of the Reconnaissance Level Survey Report be set for June 30, 
2023.  
 
Recommendations: 
 
1. That the Board of Land and Natural Resources (Board) authorize the Chairperson to 

revise the Notice of Deficiency deadline for starting construction on Kalihiwai Dam 
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Removal Project (KA-0010) from May 1, 2023 to 6 months from the date the Board 
approves the dam safety permit. 
 

2. Set a deadline of June 30, 2023 for the Owners to submit the Reconnaissance Level 
Survey Report to the Department.  In the event that the owners miss the 6/30/2023 
deadline to submit Reconnaissance Level Survey Report, pursuant to HRS chapter 
179D and HAR chapter 13-190.1, the Board find that Kalihiwai Ridge Community 
Association, Common Ground Utilities, and Porter Irrigation Company, the “Owners” of 
the Kalihiwai Dam (KA-0024) are in violation of HRS §179D-30(5), and HAR §13-190.1-
23(a) for failing to provide sufficient information for permit application approval. 

a. The Owners will be fined $5,000 if they fail to submit the Reconnaissance Level 
Survey Report by June 30, 2023, pursuant to HRS §179D-8(b). 

b. The Owners will pay all fines within 60 days of June 30, 2023 deadline, if 
Reconnaissance Level Survey Report is not submitted by 5 pm HST on June 30, 
2023. 

c. In the event that the Owners fail to comply with the Board order to pay fines 
within the time allotted, the Owners shall be fined an additional $500 per day until 
the ordered fine amount is paid. 

 
3. In the event that the Owners  have not started construction on the permitted work 

within six (6) months from the date the Board approves the dam safety permit, 
pursuant to HRS §179D and HAR §13-190.1, the staff recommends the Board find that 
Kalihiwai Ridge Community Association, Common Ground Utilities, and Porter Irrigation 
Company, the “Owners” of the Kalihiwai Dam (KA-0024) are in violation of HRS §179D-
6(b)(17) and HAR §13-190.1-4 for failure to address minimum design requirements. 

a. The Owners will be fined $20,000 if they fail to start construction within six (6) 
months of permit approval, pursuant to HRS §179D-8(b). 

b. The Owners will pay all fines within 60 days of missing the deadline to start 
construction within six (6) months of permit approval. 

c. In the event that the Owners fail to comply with the Board order to pay fines 
within the time allotted, the owner shall be fined an additional $5,000 per day 
until the ordered fine amount is paid. 

 
4. In the event that any of the above fines should go into effect, the Owners of the 

Kalihiwai Reservoir (KA-0024) will be jointly and severally liable for payment of those 
fines. 

 
Respectfully submitted, 

 
 
 
CARTY S. CHANG 
Chief Engineer 

 
 
 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAV0ysqEO4UZKAtTTNj9XQAYfX7D4I6i-w
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APPROVED FOR SUBMITTAL: 
 
 
 
DAWN N.S. CHANG, Chairperson 
Board of Land and Natural Resources 
 
 
Exhibit A - Enforcement Letters 

NOD Letter Dated 9/19/2021 
NOD Letter Dated 8/24/2017 (Superseded by 9/19/2021 NOD) 
NOD Letter Dated 9/18/2015 (Superseded by 9/19/2021 NOD) 
NOD Letter Dated 5/23/2013 (Superseded by 9/19/2021 NOD) 

Exhibit B – Extension Letter Request from owners 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAV0ysqEO4UZKAtTTNj9XQAYfX7D4I6i-w
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