
 
ITEM L-2 

State of Hawaii 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Engineering Division 
Honolulu, Hawaii 96813 

 
April 28, 2023 

 
 
 
Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii 
 
 

Approval of a Petition for a Contested Case Hearing and the Delegation to 
the Chair for Appointment and Selection of a Hearing Officer to Conduct 
All Hearings for the Case Contested by Eric A. Knudsen Trust regarding 
February 24, 2023 Agenda Item L-1 Dam Safety Enforcement Action on 

Puu O Hewa Dam (KA-0107) for Failure to Comply with Notice of 
Deficiency Issued November 2, 2022, and to make a finding of violations 
sufficient to support a specified fine on the owner, Eric A. Knudsen Trust. 

Koloa, Kauai, Tax Map Keys (4) 2-7-002: 01 
 

The Board may go into Executive Session pursuant to Section 925(a)(4), 
Hawaii Revised Statutes, in order to consult with its attorney on questions 

and issues pertaining to the Board’s powers, duties, privileges, 
immunities, and liabilities. 

 
 
Background on the Contested Case Hearing Request 
At the Board of Land and Natural Resources’ (Board’s) regular meeting on February 24, 2023, 
Mr. Nicholas K. Ernst, the Attorney for John Horwitz (Executive Trust Manager of Eric A. 
Knudsen Trust, which is the Landowner) requested a Contested Case Hearing (CCH) on 
behalf of Eric A. Knudsen Trust regarding agenda item L-1, the dam safety enforcement action 
- submitted by the Engineering Division (see Exhibit 1). 
 
The Puu O Hewa Dam on the Island of Kauai is classified as a high-hazard potential dam.  
Dams and reservoirs are regulated by DLNR under the authority granted by the Legislature to 
protect the health, safety, and welfare of the citizens of the State in the enactment of Haw. 
Rev. Stat. (HRS) chapter 179D, also authorizing the adoption of rules set forth in Hawaii 
Administrative Rules (HAR)  chapter 13-190.1. 
 
On January 27, 2023, the Eric A. Knudsen Trust, dam owner of the Puu O Hewa Dam (KA-
0107), located in Koloa, Kauai (TMK no. (4) 2-7-002:001), after prior notices, inspections, and 
communications with DLNR culminating in issuance of a notice of deficiency on November 2, 
2022 (NOD) that the dam structure constitutes a danger to life and property due to the inability 
to drain water from the outlet, failed to take action as required under the NOD, including 
DLNR’s express instructions to submit Engineer-stamped (i.e., signed and sealed certification) 
drawings for remediating the outlet by the deadline (January 27, 2023) specified in the Notice 
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of Deficiency issued by the Engineering Division on November 2, 2022, thereby violating HAR 
§13-190.1-41(g) for not taking the actions as directed (p. 2 of NOD) and HAR §13-190.1-
20(d)(1)(G) for failing to submit the design engineer-stamped drawings for remediating the 
outlet as required as part of the permit package. 
 
On March 6, 2023, Mr. Nicholas K. Ernst submitted, in writing, a Petition for CCH on behalf of 
Eric A. Knudsen Trust which is included as Exhibit 2. 
 
Background on the Violation being Contested 
Three Notices of Deficiency were issued for this structure, one in 2012, one in 2016, and the 
most recent one in 2022, and those were all attached to the February 24, 2023 board meeting 
submittal.  Deficiencies addressed in the 2012 and 2016 notices include maintenance and 
reduction of vegetation on the dam embankment for improving access, and lowering the water 
level.  Other orders by the Department were not addressed, and of particular concern in this 
case was the order in the 2012 NOD to evaluate spillway capacity and stability (as part of HAR 
§13-190.1-4).  If a flood occurs greater than the capacity of the dam to release water, the 
embankment will overtop, and the outlet situation exacerbates the unknown capacity to 
discharge flood waters safely.   
 
However, the intent of the NOD issued in November 2022, was to target the urgent safety 
issue of the outlet being compromised as had developed during the summer of 2022, rather 
than the broader issues addressed in the previous NODs.  Over time, the outlet had gotten 
blocked with silt, rocks, and other debris, preventing the release of water from the reservoir.  
This is a highly dangerous situation, because it means that there is no way to control the water 
level in the reservoir, which could result in the potential overtopping and failure of the dam in a 
large storm event.  The operator and lessee at the time was Green Energy, and to clear the 
outlet, they excavated a large area over the outlet intake.  While they succeeded in removing a 
large boulder that was blocking the outlet, allowing some water to pass through, the current 
condition of the outlet remains of high concern because the outlet capacity is limited due to the 
extensive silt blockage. Additionally, the sinkhole / dugout area right above and behind the 
original outlet intake (and the condition of the outlet pipe) are risk factors for 
leakage/preferential flow outside the outlet pipe, increasing the risk of failure of the dam. 
 
After an inspection by the Department on September 7, 2022, emails were sent to the owner 
on September 8th and 27th to reiterate the importance of addressing this quickly, and to 
emphasize the importance of retaining a qualified engineering consultant to provide a design 
that would address the outlet safety issue.  The correspondence described is attached to the 
February 24, 2023 board submittal.  Engineering stamped drawings as required by HAR §13-
190.1-20(d)(1)(G) are required for a permit needed to undertake the work.  Emergency work is 
sometimes done ahead of the permit process, but DLNR asks for engineering-stamped 
drawings for the emergency work because not properly sealing the annulus of an outlet pipe 
leads to greatly increased risk of dam failure, and the concern is that it would be both difficult 
and/or expensive to redo the work correctly for a more permanent fix if an emergency fix is 
done without consultation of a licensed engineer. 
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In follow-up to the earlier emails, an NOD was issued on November 2, 2022.  This NOD was 
issued to encourage the owner to address the outlet concerns expeditiously and correctly.  The 
NOD required that the owner submit an emergency operations plan and keep the reservoir 
empty, which they complied with.  The NOD also required the owner to submit engineered-
stamped drawings by January 27, 2023 to address the issue, with a schedule of repairs to 
ensure action beyond just submitting the drawings. Per HAR §13-190.1-41(g), the Board may 
issue orders reciting the existence of a condition and require any actions that the Board deems 
necessary.  The NOD stated the condition of the outlet and gave some initial deadlines to 
initiate a remediation action that would work for both the Department and the owner. 
 
Since the February 24, 2023 board meeting, the owner has consulted with an engineering firm, 
but to date, we are unaware if any completed contract with the engineering firm.  No 
engineering plans have yet been provided to the Department. 
 
Hearing of Violations 
HAR §13-1-31.1 provides that when a violation is alleged for which an administrative remedy is 
provided and with respect to which the alleged violator is entitled to a CCH, a contested case 
shall be held upon the petition of the alleged violator, provided that the petition is made in 
accordance with the provisions of HAR §13-1-29(a).  No person or government agency other 
than the department and alleged violator shall be admitted as parties in such proceedings.  
 
Authority For Designating Hearing Officers 
HAR §13-1-32 (b) provides that the Board may conduct the contested case hearing, or at its 
discretion, may delegate the conduct of the contested case hearing to a hearing officer, in 
which case the Chairperson shall select such hearing officer.  Additionally, HRS §92-16(a)(3) 
and §171-6(11) also provide that the Board may delegate to the Chairperson the authority to 
select the hearing officer to conduct a CCH. 
 
Conducting a CCH may involve: giving notice of hearings, administering oaths, compelling 
attendance of witnesses and the production of documentary evidence, examining witnesses, 
certifying acts, issuing subpoenas, making rules, receiving evidence, holding conferences and 
hearings, fixing filing deadlines, and disposing of other matters that may arise during the 
orderly and just conduct of a hearing. History suggests that designating a Hearing Officer to 
perform these actions may provide a more expeditious resolution of the case than having the 
full Board conduct the hearing. 
 
Discussion 
Staff notes that, by designating a Hearing Officer to conduct the hearing, the Board does not 
relinquish its authority to ultimately decide on the matters being contested. At the conclusion of 
the contested case, the Board would act with its own discretion on the Hearing Officer's 
(Proposed) Findings of Fact, Conclusions of Law, and Decision and Order. 
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Recommendations 

1. Approve the ERIC A. KNUDSEN TRUST’s petition for a CCH; and 
2. Authorize the Chairperson to take any and all actions necessary to effectuate its 

decision including, but not limited to, appointing a Hearing Officer for the ERIC A. 
KNUDSEN TRUST’s CCH. 

 
Respectfully submitted, 
 
 
 
CARTY S. CHANG 
Chief Engineer 

 
 
APPROVED FOR SUBMITTAL: 
 
 
 
DAWN N.S. CHANG, Chairperson 
Board of Land and Natural Resources 
 
 
 
EXHIBIT 1 – February 24, 2023 Board Meeting Agenda Item L-1 
 
EXHIBIT 2 – March 6, 2023 Petition for a Contested Case Hearing 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWNU-GpZm1Xm21Sb0DSD9pbk2GjCr5dY0
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWNU-GpZm1Xm21Sb0DSD9pbk2GjCr5dY0


ITEM L-1 

State of Hawaii 
DEPARTMENT OF LAND AND NATURAL RESOURCES

Engineering Division
Honolulu, Hawaii 96813 

February 24, 2023 

Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii 

STAFF REPORT 

Regarding: Dam Safety Enforcement Action on Puu O Hewa Dam (KA-0107) for Failure to Comply 
with Notice of Deficiency Issued November 2, 2022, and to make a finding of violations 
sufficient to support a specified fine on the owner, Eric A. Knudsen Trust.   
Koloa, Kauai, Tax Map Keys (4) 2-7-002: 01 

Dam Owner: Eric A. Knudsen Trust 
John Horwitz 

Location: Koloa, Kauai 
TMK: (4) 2-7-002: 01

Background on Dam 
The Puu O Hewa Reservoir was constructed around 1915 for plantation irrigation.  The reservoir 
receives water from the Mauka ditch and runoff from the surrounding watershed.  The dam was 
classified as an unsafe - non- dam by the US Army Corps of Engineers in a 1981 Phase 
I Investigation.  The property is owned by Eric A. Knudsen Trust (hereafter referred to as Knudsen 
Trust or owner) and has been leased by various lessees in the past several years.  Most recently, it 
was leased by Green Energy Team LLC from 2019-2022 (hereafter referred to as Green Energy). 
Green Energy was purchased by Mahipapa LLC (hereafter referred to as Mahipapa) in 2022, but the 
status of take over lease with Knudsen Trust is unclear. 

Hazard Potential: High Hazard Potential Dam 
Population at Risk: 612 people, including a Fire Station per Pacific Disaster Center (PDC) 

assessment (see Figure 1 for current evacuation area) 
Overall Condition: Poor 
DLNR Restriction: Water level restricted to below lower spillway on October 28, 2016 
Dam Embankment: Earthen 
Dam Height: 23 feet 
Dam Length: 540 feet 
Maximum Storage: 115 acre-feet (approximately 37 million gallons) 

EXHIBIT 1
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Figure 1. Location map showing evacuation area 

Primary Safety Issues 
While there are other long standing safety issues for this dam (see Attachment A), the notice of 
deficiency (NOD) issued by the Department of Land and Natural Resources (Department) on 
November 2, 2022, was specifically meant to address a more urgent safety issue due to the outlet 
structure being compromised.  Over time, the outlet had gotten blocked with silt, rocks, and other 
debris, preventing the release of water from the reservoir.  This is a highly dangerous situation, 
because it means that there is no way to control the water level in the reservoir which could result in 
the potential overtopping and failure of the dam in a large storm event.  When the NOD was issued, 
the operator and lessee at the time was Green Energy, and in an attempt to clear the outlet, they 
excavated a large area over the outlet intake. (See Figure 2).  While they succeeded in removing a 
large boulder that was blocking the outlet, allowing some water to pass through, the current condition 
of the outlet remains of high concern because the outlet capacity is limited due to the extensive silt 
blockage (See Figure 3).  Additionally, the sinkhole / dugout area right above and behind the original 
outlet intake (and the condition of the outlet pipe) are risk factors for leakage/preferential flow outside 
the outlet pipe, increasing the risk of failure of the dam. 
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Figure 2 (above) shows the excavation around 
outlet intake and the lack of protection from 
internal erosion 
 
 
 
Figure 3 (left) shows the level of siltation in the 
outlet channel, significantly decreasing the flow 
through the outlet 
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Enforcement Actions and Owner Responses 
On July 21, 2022, the Department  dam safety program received a call from Green Energy, the 
operator and lessee at that time, stating that the reservoir was not draining, and that the outlet had 
become clogged.  The extent of the problem was unclear, but the verbal agreement was that 
drawings of the intended repair would be sent to dam safety program for review.  
The extent of the damage was first ascertained during an inspection on 9/7/2022, which was also 
attended by the owner.  During the inspection, it was discussed with the owner that the problem 
needed to be addressed and that a dam safety permit would be required due to the extent and scope 
of the work.  The Department sent emails to the owner on 9/8/2022 and on 9/27/2022 to reiterate the 
importance of addressing this quickly, and to emphasize the importance of retaining a qualified 
engineering consultant to provide a design that would address this safety issue.  Correspondence 
described is provided in Attachment B. 

Since engineered stamped drawings were not received by the Department, a NOD was issued on 
November 2, 2022.  This NOD was issued to encourage the owner to address the outlet concerns 
expeditiously and correctly.  The NOD required that the owner submit an emergency operations plan 
and keep the reservoir empty, which they complied with.  The NOD also required the owner submit 
engineered stamped drawings by 1/27/2023 to address the issue.  The owner did not retain a 
consultant to do the design work, nor have they provided engineered stamped drawings to the 
Department.  The owner has requested an extension via email (Attachment C) to submit engineered 
stamped drawings for the fix. 

Discussion 
The inability to drain a reservoir poses a large risk, as the reservoir is susceptible to overtopping 
during any large weather events, and in circumstances where other defects may jeopardize the 
embankment.  The prior lessee (Green Energy) was aware of the problem with the outlet and 
the requirement to submit engineered stamped drawings for the fix since July 21, 2022.  The owner 
was also aware of the problem and the urgency from around September 7, 2022.  Yet four months 
after issuance of the NOD, the owner had still not retained a consultant to address the problem.  
Considering that the NOD requirements were very focused on just the emergency work, this appears 
to be an unjustified delay.  Of even greater concern to the Department's dam safety program, based 
on the email of 1/25/2023, is that it is unclear who the responsible party is to ensure the safe 
operation of this dam and to address this emergency situation. 

It is still necessary and urgent for the outlet deficiencies to be fixed.  We recommend fining the owner 
for missing the deadline to retain an engineering consultant and submit engineered stamped 
drawings by the 1/27/23 deadline.  In addition to this fine, we are recommending granting the owner 
an extension and a new deadline with an automatic fine if they fail to meet this new deadline.  The 
dam owner is ultimately responsible for the safe maintenance and operations of their dam regardless 
of agreements with lease holders or operators. 

Recommendations 
1. The Board authorize the Chairperson to issue a $5,000 fine to the Knudsen Trust for failing to 

submit the required engineered stamped drawings for the outlet fix by the 1/27/23 deadline as 
specified in the NOD. 
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2. The Board authorize the Chairperson to grant an extension to Knudsen Trust to submit the 
required engineered stamped drawings for the outlet fix by 4/7/23.

3. In the event Knudsen Trust fails to meet the new deadline in Item no. 2, the Board authorize the 
Chairperson to make a finding of violation and to issue an automatic penalty of $10,000.

4. The owner will pay all fines issued by the Chairperson within 60 calendar days of the fine being 
issued. In the event the Knudsen Trust fails to pay fines within the time allotted, the Knudsen 
Trust shall be fined an additional $5,000 per day until the ordered fine amount is paid.

Respectfully submitted,

CARTY S. CHANG
Chief Engineer

APPROVED FOR SUBMITTAL:

DAWN N.S. CHANG, Chairperson
Board of Land and Natural Resources

ATTACHMENT A NOD Letters issued for Puu O Hewa
November 2, 2022 Letter
October 28, 2016 Letter
April 16, 2012 Letter

ATTACHMENT B Correspondence Concerning Outlet Structure
July 21, 2022 Email in follow-up to first report of Outlet problems
August 24, 2022 Email concerning Sept 7 inspection and clarification of operator
September 8, 2022 Follow-up email after Sept 7 inspection
September 27, 2022 Response to incomplete plan submittal from Green Energy
January 6, 2023 Reminder letter from Department

ATTACHMENT C January 25, 2023 Email from owner requesting deadline extension
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

POST OFFICE BOX 621
HONOLULU, HAWAII  96809

Mr. John Horwitz
Eric A. Knudsen Trust 
P.O. Box 160 
Koloa, Hawaii  96756 

Mr. Canen Hookano
Eric A. Knudsen Trust 
P.O. Box 160 
Koloa, Hawaii  96756 

Dear Mr. Horwitz and Mr. Hookano: 

DAM SAFETY - NOTICE OF DEFICIENCY
PUU O HEWA RESERVOIR (KA-0107), KAUAI

This notice is a follow-up and reiteration of emails sent on July 22, September 8, and September 
27, 2022 regarding the silted in outlet and sinkhole/dug out area at the subject regulated dam, 
which could further compromise the safety of the dam. This Notice of Deficiency (NOD) does 
not replace previous NODs issued for this structure. 

The subject regulated dam/reservoir has been classified to be in a poor overall condition and a 
threat to public safety due to one or more physical / operational conditions and deficiencies 
identified by the Department of Land and Natural Resources (Department).  The subject facility 
is classified as a High Hazard Potential dam, which means that failure will result in probable loss 
of human life. 

As discussed in the emails listed above, based on the inspection on 9/7/2022, the condition of the 
outlet is of high concern because the outlet capacity is limited due to the silt blockage.  
Additionally, the sinkhole / dugout area right above and behind the original outlet intake (and the 
condition of the outlet pipe) are risk factors for leakage/preferential flow outside the outlet pipe, 
increasing risk of failure of the dam. 

Pursuant to HAR 13-190.1-41, dam owners have the primary responsibility for determining when 
an emergency involving a dam or reservoir exists and activate their Emergency Action Plan (EAP). 
According to the August 2022 EAP on file for this reservoir, an EAP level 1 or 2 should be 
activated.

Where an emergency exists, necessary actions to safeguard life, health and property should be 
taken. However, this does not relieve you from complying with all other provisions of the rules, 
inclusive of HAR Sections 13-190.1-20 & 13-190.1-22, & 13-190.1-30-31, which require 
construction drawings, plans and specifications to be signed and sealed by a design engineer and 

VIA CERTIFIED MAIL



Mr. Horwitz and Mr. Hookano 
Puu O Hewa Reservoir (KA-0107) 
Notice of Deficiency 
Page 2 of 2 

the construction work to be observed and certified by a construction engineer.  Additionally, all 
other permitting requirements from other Federal State or County agencies are required to be 
obtained, unless otherwise waived by those agencies. 

Even though we agree that the emergency nature of the work may require you to finish the dam 
safety permitting process after construction is completed, you are still responsible to make sure 
that the construction documentation and supervision of the work meets the minimum 
requirements as set forth in the law.  
 
These are the minimum actions and respective deadlines that shall be taken to address and mitigate 
this issue: 
 

1. Immediately upon receipt of this notice, and until a permanent solution has been 
implemented, maintain the reservoir empty. 

2. By 11/15/2022: Submit to the Department and implement an emergency operations and 
monitoring plan outlining measures that will be taken to ensure safety until remediation is 
complete.  This can include, but is not limited to, daily visual checks of the reservoir, 
installing an electronic monitoring gage, and/or making sure that pumps are available to 
empty the reservoir in the event that it is filling faster than it can drain.  The plan should 
provide both for regular monitoring and reporting of the reservoir condition, as well as a 
way to address problems should they arise. 

3. By 1/27/2023: Send the Department a set of plans approved by a licensed Engineer to 
address the emergency remediation of the outlet and sinkhole.  This can be a full permit 
package with notation describing which portions of work will be done as emergency 
work (i.e. before the permit is acquired), or a limited package addressing only the 
emergency portion of the work.  A proposed schedule of work should be included with 
the plans. 

4. Alternatively, to requirement 3, by 1/27/2023, if the Knudsen Trust chooses to breach the 
structure rather than repair the outlet, please have an Engineering firm provide 
preliminary plans and a schedule for the design completion. 

 
Failure to comply with these actions by the indicated deadlines may result in penalties and other 
actions by the Board of Land and Natural Resources pursuant to HRS §179D-6 and 8 and HAR 
§13-190.1-5.  Please contact Gina Belleau of my Engineering Division staff at 
Gina.C.Belleau@hawaii.gov should you have any questions regarding this matter. 

Sincerely, 
 
 
 

SUZANNE D. CASE 
Chairperson 

CC: Mahipapa, LLC (VIA EMAIL: kanani.kawamura@mahipapa.com)



































STATE OF HAWAII 
BOARD OF LAND AND NATURAL RESOURCES 

PETITION FOR A CONTESTED CASE HEARING 

OFFICIAL USE ONLY 

Case No. Date Received 

Board Action Date/ Item No. Division/Office 

INSTRUCTIONS: 

1. File ( deliver, mail or fax) this form within ten ( 10) days of the Board Action Date to:

Department of Land and Natural Resources 
Administrative Proceedings Office 
1151 Punchbowl Street, Room 130 
Honolulu, Hawaii 96813 
Phone: (808) 587-1496, Fax: (808) 587-0390 
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the DLNR Administrative Proceedings Office or at its website ��� s�. o, . '· 
(http://dlnr.hawaii.gov/forms/contested-case-form/). Please review these rules before:!'_lili;gai peti.tJ,on . 
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3. If you use the electronic version of this form, note that the boxes are expandable to fift.in§gour N
statements. If you use the hardcopy form and need more space, you may attach additiorfcill sheetN

• t cr, 
..,:., 1 

4. Pursuant to § 13-1-30, HAR, a petition that involves a Conservation District Use Permit must be
accompanied with a $100.00 non-refundable filing fee (payable to "DLNR") or a request for waiver
of this fee. A waiver may be granted by the Chairperson based on a petitioner's financial hardship.

5. All materials, including this form, shall be submitted in three {3) photocopies.

A. PETITIONER

(If there are multiple petitioners, use one form for each.) 
1. Name t Contact Person 

Eric A. Knudsen Trust John Horwitz 
�- Address �- City 5. State and ZIP

P.O. Box 160 Koloa Hawai'i, 96813
�- Email �- Phone 8. Fax

johnhorwitz.eaktrust@,yahoo.com 

B. ATTORNEY if re resented

. Attorney Name 

Gre or W. Ku le & Nicholas K. Ernst 
11. Address

1003 Bisho Street, Suite 1600
14. Email 

0. Firm Name

Damon Ke Leon Ku chak Hastert
2. City 13. State and ZIP

Honolulu Hawai'i, 96813
5. Phone 16. Fax

wk hawaiilaw er.com; ne hawaiilaw er.com (808) 531-8031 (808) 533-2242

FORM AP0-11 Page 1 of 3 
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EXHIBIT 2
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