State of Hawaii
DEPARTMENT OF LAND AND NATURAL RESOURCES
Engineering Division
Honolulu, Hawaii 96813

April 28, 2023

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

Approval of a Petition for a Contested Case Hearing and the Delegation to
the Chair for Appointment and Selection of a Hearing Officer to Conduct
All Hearings for the Case Contested by Eric A. Knudsen Trust regarding
February 24, 2023 Agenda Item L-1 Dam Safety Enforcement Action on

Puu O Hewa Dam (KA-0107) for Failure to Comply with Notice of
Deficiency Issued November 2, 2022, and to make a finding of violations
sufficient to support a specified fine on the owner, Eric A. Knudsen Trust.

Koloa, Kauai, Tax Map Keys (4) 2-7-002: 01

The Board may go into Executive Session pursuant to Section 925(a)(4),
Hawaii Revised Statutes, in order to consult with its attorney on questions
and issues pertaining to the Board’s powers, duties, privileges,
immunities, and liabilities.

Background on the Contested Case Hearing Request

At the Board of Land and Natural Resources’ (Board’s) regular meeting on February 24, 2023,
Mr. Nicholas K. Ernst, the Attorney for John Horwitz (Executive Trust Manager of Eric A.
Knudsen Trust, which is the Landowner) requested a Contested Case Hearing (CCH) on
behalf of Eric A. Knudsen Trust regarding agenda item L-1, the dam safety enforcement action
- submitted by the Engineering Division (see Exhibit 1).

The Puu O Hewa Dam on the Island of Kauai is classified as a high-hazard potential dam.
Dams and reservoirs are regulated by DLNR under the authority granted by the Legislature to
protect the health, safety, and welfare of the citizens of the State in the enactment of Haw.
Rev. Stat. (HRS) chapter 179D, also authorizing the adoption of rules set forth in Hawaii
Administrative Rules (HAR) chapter 13-190.1.

On January 27, 2023, the Eric A. Knudsen Trust, dam owner of the Puu O Hewa Dam (KA-
0107), located in Koloa, Kauai (TMK no. (4) 2-7-002:001), after prior notices, inspections, and
communications with DLNR culminating in issuance of a notice of deficiency on November 2,
2022 (NOD) that the dam structure constitutes a danger to life and property due to the inability
to drain water from the outlet, failed to take action as required under the NOD, including
DLNR’s express instructions to submit Engineer-stamped (i.e., signed and sealed certification)
drawings for remediating the outlet by the deadline (January 27, 2023) specified in the Notice
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of Deficiency issued by the Engineering Division on November 2, 2022, thereby violating HAR
§13-190.1-41(qg) for not taking the actions as directed (p. 2 of NOD) and HAR §13-190.1-
20(d)(1)(G) for failing to submit the design engineer-stamped drawings for remediating the
outlet as required as part of the permit package.

On March 6, 2023, Mr. Nicholas K. Ernst submitted, in writing, a Petition for CCH on behalf of
Eric A. Knudsen Trust which is included as Exhibit 2.

Background on the Violation being Contested

Three Notices of Deficiency were issued for this structure, one in 2012, one in 2016, and the
most recent one in 2022, and those were all attached to the February 24, 2023 board meeting
submittal. Deficiencies addressed in the 2012 and 2016 notices include maintenance and
reduction of vegetation on the dam embankment for improving access, and lowering the water
level. Other orders by the Department were not addressed, and of particular concern in this
case was the order in the 2012 NOD to evaluate spillway capacity and stability (as part of HAR
§13-190.1-4). If a flood occurs greater than the capacity of the dam to release water, the
embankment will overtop, and the outlet situation exacerbates the unknown capacity to
discharge flood waters safely.

However, the intent of the NOD issued in November 2022, was to target the urgent safety
issue of the outlet being compromised as had developed during the summer of 2022, rather
than the broader issues addressed in the previous NODs. Over time, the outlet had gotten
blocked with silt, rocks, and other debris, preventing the release of water from the reservoir.
This is a highly dangerous situation, because it means that there is no way to control the water
level in the reservoir, which could result in the potential overtopping and failure of the dam in a
large storm event. The operator and lessee at the time was Green Energy, and to clear the
outlet, they excavated a large area over the outlet intake. While they succeeded in removing a
large boulder that was blocking the outlet, allowing some water to pass through, the current
condition of the outlet remains of high concern because the outlet capacity is limited due to the
extensive silt blockage. Additionally, the sinkhole / dugout area right above and behind the
original outlet intake (and the condition of the outlet pipe) are risk factors for
leakage/preferential flow outside the outlet pipe, increasing the risk of failure of the dam.

After an inspection by the Department on September 7, 2022, emails were sent to the owner
on September 8th and 27th to reiterate the importance of addressing this quickly, and to
emphasize the importance of retaining a qualified engineering consultant to provide a design
that would address the outlet safety issue. The correspondence described is attached to the
February 24, 2023 board submittal. Engineering stamped drawings as required by HAR §13-
190.1-20(d)(1)(G) are required for a permit needed to undertake the work. Emergency work is
sometimes done ahead of the permit process, but DLNR asks for engineering-stamped
drawings for the emergency work because not properly sealing the annulus of an outlet pipe
leads to greatly increased risk of dam failure, and the concern is that it would be both difficult
and/or expensive to redo the work correctly for a more permanent fix if an emergency fix is
done without consultation of a licensed engineer.
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In follow-up to the earlier emails, an NOD was issued on November 2, 2022. This NOD was
issued to encourage the owner to address the outlet concerns expeditiously and correctly. The
NOD required that the owner submit an emergency operations plan and keep the reservoir
empty, which they complied with. The NOD also required the owner to submit engineered-
stamped drawings by January 27, 2023 to address the issue, with a schedule of repairs to
ensure action beyond just submitting the drawings. Per HAR §13-190.1-41(g), the Board may
issue orders reciting the existence of a condition and require any actions that the Board deems
necessary. The NOD stated the condition of the outlet and gave some initial deadlines to
initiate a remediation action that would work for both the Department and the owner.

Since the February 24, 2023 board meeting, the owner has consulted with an engineering firm,
but to date, we are unaware if any completed contract with the engineering firm. No
engineering plans have yet been provided to the Department.

Hearing of Violations

HAR §13-1-31.1 provides that when a violation is alleged for which an administrative remedy is
provided and with respect to which the alleged violator is entitled to a CCH, a contested case
shall be held upon the petition of the alleged violator, provided that the petition is made in
accordance with the provisions of HAR §13-1-29(a). No person or government agency other
than the department and alleged violator shall be admitted as parties in such proceedings.

Authority For Designating Hearing Officers

HAR §13-1-32 (b) provides that the Board may conduct the contested case hearing, or at its
discretion, may delegate the conduct of the contested case hearing to a hearing officer, in
which case the Chairperson shall select such hearing officer. Additionally, HRS §92-16(a)(3)
and §171-6(11) also provide that the Board may delegate to the Chairperson the authority to
select the hearing officer to conduct a CCH.

Conducting a CCH may involve: giving notice of hearings, administering oaths, compelling
attendance of witnesses and the production of documentary evidence, examining witnesses,
certifying acts, issuing subpoenas, making rules, receiving evidence, holding conferences and
hearings, fixing filing deadlines, and disposing of other matters that may arise during the
orderly and just conduct of a hearing. History suggests that designating a Hearing Officer to
perform these actions may provide a more expeditious resolution of the case than having the
full Board conduct the hearing.

Discussion

Staff notes that, by designating a Hearing Officer to conduct the hearing, the Board does not
relinquish its authority to ultimately decide on the matters being contested. At the conclusion of
the contested case, the Board would act with its own discretion on the Hearing Officer's
(Proposed) Findings of Fact, Conclusions of Law, and Decision and Order.
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Recommendations
1. Approve the ERIC A. KNUDSEN TRUST’s petition for a CCH; and
2. Authorize the Chairperson to take any and all actions necessary to effectuate its

decision including, but not limited to, appointing a Hearing Officer for the ERIC A.
KNUDSEN TRUST’s CCH.

Respectfully submitted,

D)~

CARTY S. CHANG
Chief Engineer

APPROVED FOR SUBMITTAL:

N RS, CHANG, Chairperson
Board of Land and Natural Resources

EXHIBIT 1 — February 24, 2023 Board Meeting Agenda ltem L-1

EXHIBIT 2 — March 6, 2023 Petition for a Contested Case Hearing


https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWNU-GpZm1Xm21Sb0DSD9pbk2GjCr5dY0
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAWNU-GpZm1Xm21Sb0DSD9pbk2GjCr5dY0

EXHIBIT 1

State of Hawaii
DEPARTMENT OF LAND AND NATURAL RESOURCES
Engineering Division
Honolulu, Hawaii 96813

February 24, 2023

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii

STAFF REPORT

Regarding: Dam Safety Enforcement Action on Puu O Hewa Dam (KA-0107) for Failure to Comply
with Notice of Deficiency Issued November 2, 2022, and to make a finding of violations
sufficient to support a specified fine on the owner, Eric A. Knudsen Trust.

Koloa, Kauai, Tax Map Keys (4) 2-7-002: 01

Dam Owner: Eric A. Knudsen Trust
John Horwitz

Location: Koloa, Kauai
TMK: (4) 2-7-002: 01

Background on Dam

The Puu O Hewa Reservoir was constructed around 1915 for plantation irrigation. The reservoir
receives water from the Mauka ditch and runoff from the surrounding watershed. The dam was
classified as an “unsafe - non-emergency” dam by the US Army Corps of Engineers in a 1981 Phase
| Investigation. The property is owned by Eric A. Knudsen Trust (hereafter referred to as Knudsen
Trust or owner) and has been leased by various lessees in the past several years. Most recently, it
was leased by Green Energy Team LLC from 2019-2022 (hereafter referred to as Green Energy).
Green Energy was purchased by Mahipapa LLC (hereafter referred to as Mahipapa) in 2022, but the
status of Green Energy’s existing lease or Mahipapa’s take over lease with Knudsen Trust is unclear.

Hazard Potential: High Hazard Potential Dam

Population at Risk: 612 people, including a Fire Station per Pacific Disaster Center (PDC)
assessment (see Figure 1 for current evacuation area)

Overall Condition: Poor

DLNR Restriction: ~ Water level restricted to below lower spillway on October 28, 2016

Dam Embankment: Earthen

Dam Height: 23 feet

Dam Length: 540 feet

Maximum Storage: 115 acre-feet (approximately 37 million gallons)

ITEM L-1
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Figure 1. Location map showing evacuation area

Primary Safety Issues

While there are other long standing safety issues for this dam (see Attachment A), the notice of
deficiency (NOD) issued by the Department of Land and Natural Resources (Department) on
November 2, 2022, was specifically meant to address a more urgent safety issue due to the outlet
structure being compromised. Over time, the outlet had gotten blocked with silt, rocks, and other
debris, preventing the release of water from the reservoir. This is a highly dangerous situation,
because it means that there is no way to control the water level in the reservoir which could result in
the potential overtopping and failure of the dam in a large storm event. When the NOD was issued,
the operator and lessee at the time was Green Energy, and in an attempt to clear the outlet, they
excavated a large area over the outlet intake. (See Figure 2). While they succeeded in removing a

large boulder that was blocking the outlet, allowing some water to pass through, the current condition

of the outlet remains of high concern because the outlet capacity is limited due to the extensive silt
blockage (See Figure 3). Additionally, the sinkhole / dugout area right above and behind the original
outlet intake (and the condition of the outlet pipe) are risk factors for leakage/preferential flow outside

the outlet pipe, increasing the risk of failure of the dam.
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Figure 2 (above) shows the excavation around
outlet intake and the lack of protection from
internal erosion

Figure 3 (left) shows the level of siltation in the
outlet channel, significantly decreasing the flow
through the outlet
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Enforcement Actions and Owner Responses

On July 21, 2022, the Department’s dam safety program received a call from Green Energy, the
operator and lessee at that time, stating that the reservoir was not draining, and that the outlet had
become clogged. The extent of the problem was unclear, but the verbal agreement was that
drawings of the intended repair would be sent to the Department’s dam safety program for review.
The extent of the damage was first ascertained during an inspection on 9/7/2022, which was also
attended by the owner. During the inspection, it was discussed with the owner that the problem
needed to be addressed and that a dam safety permit would be required due to the extent and scope
of the work. The Department sent emails to the owner on 9/8/2022 and on 9/27/2022 to reiterate the
importance of addressing this quickly, and to emphasize the importance of retaining a qualified
engineering consultant to provide a design that would address this safety issue. Correspondence
described is provided in Attachment B.

Since engineered stamped drawings were not received by the Department, a NOD was issued on
November 2, 2022. This NOD was issued to encourage the owner to address the outlet concerns
expeditiously and correctly. The NOD required that the owner submit an emergency operations plan
and keep the reservoir empty, which they complied with. The NOD also required the owner submit
engineered stamped drawings by 1/27/2023 to address the issue. The owner did not retain a
consultant to do the design work, nor have they provided engineered stamped drawings to the
Department. The owner has requested an extension via email (Attachment C) to submit engineered
stamped drawings for the fix.

Discussion

The inability to drain a reservoir poses a large risk, as the reservoir is susceptible to overtopping
during any large weather events, and in circumstances where other defects may jeopardize the
embankment. The owner’s prior lessee (Green Energy) was aware of the problem with the outlet and
the requirement to submit engineered stamped drawings for the fix since July 21, 2022. The owner
was also aware of the problem and the urgency from around September 7, 2022. Yet four months
after issuance of the NOD, the owner had still not retained a consultant to address the problem.
Considering that the NOD requirements were very focused on just the emergency work, this appears
to be an unjustified delay. Of even greater concern to the Department's dam safety program, based
on the email of 1/25/2023, is that it is unclear who the responsible party is to ensure the safe
operation of this dam and to address this emergency situation.

It is still necessary and urgent for the outlet deficiencies to be fixed. We recommend fining the owner
for missing the deadline to retain an engineering consultant and submit engineered stamped
drawings by the 1/27/23 deadline. In addition to this fine, we are recommending granting the owner
an extension and a new deadline with an automatic fine if they fail to meet this new deadline. The
dam owner is ultimately responsible for the safe maintenance and operations of their dam regardless
of agreements with lease holders or operators.

Recommendations

1. The Board authorize the Chairperson to issue a $5,000 fine to the Knudsen Trust for failing to
submit the required engineered stamped drawings for the outlet fix by the 1/27/23 deadline as
specified in the NOD.




Board of Land and Natural Resources
February 24, 2023, ltem L-1
Page 5 of 5

2. The Board authorize the Chairperson to grant an extension to Knudsen Trust to submit the
required engineered stamped drawings for the outlet fix by 4/7/23.

3. In the event Knudsen Trust fails to meet the new deadline in Item no. 2, the Board authorize the
Chairperson to make a finding of violation and to issue an automatic penalty of $10,000.

4. The owner will pay all fines issued by the Chairperson within 60 calendar days of the fine being
issued. In the event the Knudsen Trust fails to pay fines within the time allotted, the Knudsen
Trust shall be fined an additional $5,000 per day until the ordered fine amount is paid.

Respectfully submitted,

8

CARTY S. CHANG
Chief Engineer

APPROVED FOR SUBMITTAL:

DAWN N.S. CHANG, Chairperson
Board of Land and Natural Resources

ATTACHMENT A — NOD Letters issued for Puu O Hewa
November 2, 2022 Letter
October 28, 2016 Letter
April 16, 2012 Letter

ATTACHMENT B - Correspondence Concerning Outlet Structure
July 21, 2022 Email in follow-up to first report of Outlet problems
August 24, 2022 Email concerning Sept 7 inspection and clarification of operator
September 8, 2022 Follow-up email after Sept 7 inspection
September 27, 2022 Response to incomplete plan submittal from Green Energy
January 6, 2023 Reminder letter from Department

ATTACHMENT C — January 25, 2023 Email from owner requesting deadline extension



DAVID Y. IGE
GOVERNOR OF HAWAII

ATTACHMENT A

SUZANNE D. CASE
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

ROBERT K. MASUDA
FIRST DEPUTY

M. KALEO MANUEL
DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS

CONSERVATION AND RESOURCES ENFORCEMENT

. . STATE OF HAWAII
State o s DEPARTMENT OF LAND AND NATURAL RESOURCES carooL LISTORIC PRESERVATION
POST OFFICE BOX 621 STATE PARKS
HONOLULU, HAWAII 96809
Nov 2, 2022
VIA CERTIFIED MAIL
Mr. John Horwitz Mr. Canen Hookano
Eric A. Knudsen Trust Eric A. Knudsen Trust
P.O. Box 160 P.O. Box 160
Koloa, Hawaii 96756 Koloa, Hawaii 96756

Dear Mr. Horwitz and Mr. Hookano:

DAM SAFETY - NOTICE OF DEFICIENCY
PUU O HEWA RESERVOIR (KA-0107), KAUAI

This notice is a follow-up and reiteration of emails sent on July 22, September 8, and September
27, 2022 regarding the silted in outlet and sinkhole/dug out area at the subject regulated dam,
which could further compromise the safety of the dam. This Notice of Deficiency (NOD) does
not replace previous NODs issued for this structure.

The subject regulated dam/reservoir has been classified to be in a poor overall condition and a
threat to public safety due to one or more physical / operational conditions and deficiencies
identified by the Department of Land and Natural Resources (Department). The subject facility
is classified as a High Hazard Potential dam, which means that failure will result in probable loss
of human life.

As discussed in the emails listed above, based on the inspection on 9/7/2022, the condition of the
outlet is of high concern because the outlet capacity is limited due to the silt blockage.
Additionally, the sinkhole / dugout area right above and behind the original outlet intake (and the
condition of the outlet pipe) are risk factors for leakage/preferential flow outside the outlet pipe,
increasing risk of failure of the dam.

Pursuant to HAR 13-190.1-41, dam owners have the primary responsibility for determining when
an emergency involving a dam or reservoir exists and activate their Emergency Action Plan (EAP).
According to the August 2022 EAP on file for this reservoir, an EAP level 1 or 2 should be
activated.

Where an emergency exists, necessary actions to safeguard life, health and property should be
taken. However, this does not relieve you from complying with all other provisions of the rules,
inclusive of HAR Sections 13-190.1-20 & 13-190.1-22, & 13-190.1-30-31, which require
construction drawings, plans and specifications to be signed and sealed by a design engineer and
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the construction work to be observed and certified by a construction engineer. Additionally, all
other permitting requirements from other Federal State or County agencies are required to be
obtained, unless otherwise waived by those agencies.

Even though we agree that the emergency nature of the work may require you to finish the dam
safety permitting process after construction is completed, you are still responsible to make sure
that the construction documentation and supervision of the work meets the minimum
requirements as set forth in the law.

These are the minimum actions and respective deadlines that shall be taken to address and mitigate
this issue:

1. Immediately upon receipt of this notice, and until a permanent solution has been
implemented, maintain the reservoir empty.

2. By 11/15/2022: Submit to the Department and implement an emergency operations and
monitoring plan outlining measures that will be taken to ensure safety until remediation is
complete. This can include, but is not limited to, daily visual checks of the reservoir,
installing an electronic monitoring gage, and/or making sure that pumps are available to
empty the reservoir in the event that it is filling faster than it can drain. The plan should
provide both for regular monitoring and reporting of the reservoir condition, as well as a
way to address problems should they arise.

3. By 1/27/2023: Send the Department a set of plans approved by a licensed Engineer to
address the emergency remediation of the outlet and sinkhole. This can be a full permit
package with notation describing which portions of work will be done as emergency
work (i.e. before the permit is acquired), or a limited package addressing only the
emergency portion of the work. A proposed schedule of work should be included with
the plans.

4. Alternatively, to requirement 3, by 1/27/2023, if the Knudsen Trust chooses to breach the
structure rather than repair the outlet, please have an Engineering firm provide
preliminary plans and a schedule for the design completion.

Failure to comply with these actions by the indicated deadlines may result in penalties and other
actions by the Board of Land and Natural Resources pursuant to HRS §179D-6 and 8 and HAR
§13-190.1-5. Please contact Gina Belleau of my Engineering Division staff at
Gina.C.Belleau@hawaii.gov should you have any questions regarding this matter.

Sincerely,

éMQ,CNLL

SUZANNE D. CASE
Chairperson

CC: Mahipapa, LLC (VIA EMAIL: kanani.kawamura@mahipapa.com)




SUZANNE D. CASE
2e 08 ny CHAIRPERSON
DAVID Y. IGE AT Y TR, BOARD OF LAND AND NATURAL RESOURCES
GOVERNOR OF HAWAI i RS COMMISSION ON WATER RESOURCE MANAGEMENT

LR 5

KEKOA KALUHIWA
FIRST DEPUTY

JEFFREY T. PEARSON, P.E.
DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
COMMISSION ON WATER RESOURCE MANAGEMENT
STATE OF HAWAII CONSERVATION AND AESOURCES ENFORCEMENT
DEPARTMENT OF LAND AND NATURAL RESOURCES rope ONEERIG
HISTORIC PRESERVATION
ENGINEERING DIVISION KAHOOLAWE SLAND RESERVE COMMISION
POST OFFICE BOX 373 STATE PARKS
HONOLULU, HAWAII 96809
Mr. Peter Baldwin
Co-Trustee
Eric A. Knudsen Trust
P.O. Box 160

Koloa, HI 96756
Dear Mr. Baldwin:

PUU O HEWA RESERVOIR (KA-0107), KAUAI
NOTICE OF DAM SAFETY DEFICIENCY

This letter is to notify you that the subject regulated dam/reservoir was determined to be in poor
condition and a threat to public safety due to one or more physical / operational conditions and
deficiencies that were noted in previous inspection reports. The condition determination for this
facility was established from the Department of Land and Natural Resources (Department)
statewide investigations from 2007-2009, subsequent dam safety inspections, and current
extensive erosion on the downstream slope.

Your immediate action is required of the following:

1. Keep the reservoir at a restricted water level:

a. Install/upgrade the staff gage with numbers and extend to the top of the dam
elevation.

b. Maintain the operating water level at the invert to the primary (lower) spillway.

c. Continue to take actions to maintain the water level.

d. Provide photographic documentation of the water level and the staff gage within
fifteen (15) days of this notice. Also provide key water level elevations on a cross
section drawing for this facility.

e. Failure to maintain the water level below this restricted level would be subject to
civil resource violation penalties in the amount of $ 1,000 for the first violation.

2. Submit a Remediation Schedule:
a. Submit a schedule to the Department detailing when deficient conditions will be
corrected, within twenty (20) days of this notice. (A sample format is attached).
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3. Install a real time water level monitoring gage system:
a. Install a real time water level monitoring gage system at the facility to monitor the
water level in the reservoir.
b. Coordinate with the Department on the installation of this device. The
Department is installing a limited number of gages this year.

4. Update the Emergency Action Plan:
a. If your EAP has not been updated in the last 12 months, update and distribute
updated copies within thirty (30) days of this notice. An Online tool is available
to update the EAP. Please contact the Department if you need assistance.

5. Submit monthly monitoring reports:

a. Take daily/weekly readings of applicable water level, seepage rates, etc and
relevant photos and submit the monitoring reports to the Department assigned
engineer’s email: denise.m.manuel@hawaii.gov, at the beginning of each month
for the previous month.

b. A sample log sheet is attached. The log sheet shall be tailored to the site specific
needs for the facility. Please contact the Department for a soft copy to customize.

c. The initial report is due the first month following receipt of this notice.

Continued operation and maintenance of the facility is still required and all previously noted
deficiencies still need to be addressed. Failure or delinquency to comply with the above stated
actions may result in additional penalties and/or Board of Land and Natural Resources actions.
Please contact Ms. Denise Manuel of my staff at (808) 587-0246 should you have any questions
regarding this matter.

Sincerely,

Attachments



Dam Remediation Plan

Dam Inv. No.: Owner: Date:
Dam Name: Contact Person:
Anticipated Date (as applicable)
Type of Item Previously Start Complete Start Complete Start Comments
Deficiency No. Item Completed Investigation Investigation Design Design Construction
|Hydraulic Deficiency : ; ; ] 5
H&H Analysis, IDF, Spillway Adequacy
H1 k
(required for all dams)
H2 |Spillway Construction Modification
H&H
H3 |Spillway Maintenance
H4 |Ability to maintain reservoir empty
Stability /. GEotéthnical Deficiency AR
61 Stability Analysis
(Req'd for High & Significant dams)
Stability G2 [Seismic Evaluation
G3 |Embankment Modfications
S1 |Seepage Evaluation
Seepage
S2 |Seepage Remediation

Operational / Other Deficiency

Access

Al

Develop access to Dam Features

El

Excessive Vegetation

Embankment

E2

|Embankment Irregularities/Erosion

o1

Outlet works remediation
(functional outlet req'd for all dams)

Outlet Works

02

Outlet works investigation
(ie. Assessment, video)

03

Upstream outlet control

D1

Emergency Action Plan
(Req'd for High & Significant dams)

D2

O&M Manual
(Req'd for all dams)

Documentation

D3

O&M Log / Records
{Req'd for all dams)

D4

Improvement Records
(Copies submitted to State)

Z1

Instrumentation

Other

22

Real time Reservoir Water Level Gage




Reservoir Daily Log

Month/Year:

Date |Rainfall] Reservoir | Intake| Outlet| Maintenance Seepage Remarks

Water Level | flow rate: | flow rate: flow rate: Top of Dam gage reading = __
Height (gage) Spillway gage reading = ___

Slaloe|o|~Nlo|als|wn (=

Y
N

-
w

Y
E~N

-
(¢}

-
o

—
\‘

-
(o]

-
©

N
o

N
e

N
N

N
w

N
H

N
[8)]

N
(o2}

N
~

N
(o<}

N
©

w
o

31

Totals

O:\DAM SAFETY PROG\13 - O&M\O&M - samples\20140609-sample log book.xis
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FIRST DEPUTY

WILLIAM M. TAM
DEPUTY DIRECTOR - WATER
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BOATING AND OCEAN RECREATION
BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
‘CONSERVATION AND COASTAL LANDS
CONSERVATION AND RESOURCES ENFORCEMENT
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DEPARTMENT OF LAND AND NATURAL RESOURCES Wmu*&%ﬁgﬁ%%ﬁg@ggm ssiox
ENGINEERING DIVISION STATE PARKS
POST OFFICE BOX 373
HONOLULU, HAWAN 96809
APR 16 2012

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
7011 0110 0000 6242 3473

Mr. Stacey Wong, Trustee
Eric A. Knudsen Trust
P.O. Box 759

Kalaheo, HI 96741

Dear Mr. Wong:

NOTICE OF DAM SAFETY DEFICIENCY
PUU O HEWA RESERVOIR (KA-0107)
KOLOA, KAUAI HAWAII

On March 28, 2012 Department of Land and Natural Resources (DLNR) Dam Safety Program
staff accompanied by Mr. Bill Cowern representing Hawaiian Mahogany conducted inspections
of the regulated dams and reservoirs owned by the Eric A. Knudsen Trust in the Koloa area as
part of the regular dam safety inspection program.

During the inspection it was observed that Puu O Hewa Reservoir (KA-0107):
1. Held a pool of water 2-inches flowing over the spillway;
2. The upstream slope, abutments, toe, and downstream slope areas were unable to be
reached and inspected due to excessive vegetation; and
3. The Primary Spillway that was excavated out in 2007 only has 4-ft of side wall protection
at the control section with the remaining 6-ft length having 12-ft high earthen walls that
are very unstable and pose a hazard.

Based on the above observations and findings, the following is issued for your immediate action:
1. Provide for a means to measure the water level and maintain daily record;
2. Provide access to the abutments, toe and downstream embankment to allow for
inspection and monitoring. Maintain a clear area 25-ft beyond the toe to the dam; and
3. Evaluate spillway capacity and submit a plan to address the unstable earthen vertical side
walls.
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The spillway improvements and repairs will require a permit from our office. Your proposed
actions should include a completed application form and back-up calculations for the inflow
design flood, spillway capacity and improvement details.

The Dam Safety Program will be contacting you to conduct a follow up inspection of the Puu O
Hewa dam and reservoir in June 2012. We request clearing for us to be able to conduct an
adequate inspection.

Please find attached the inspection report from the March 28, 2012 visit. Please note that there
are outstanding deficiencies identified in the November 2009 Phase I Visual Inspection Report
by Kleinfelder and August 10, 2010 DLNR Inspection Report. Failure to address the concerns
could lead to restrictions of water levels and/or a requirement to drain the reservoirs.

Should there be any questions, please feel free to contact Ms. Denise Manuel of my staff at Ph.
(808) 587-0246.

Sincerely,

TY CHANG
ChiefE eer

DM:ja

c. Bill Cowern, Hawaiian Mahogany



ATTACHMENT B

Belleau, Gina

From: Belleau, Gina

Sent: Thursday, July 21, 2022 12:17 PM

To: Gilles Lebbe

Cc: Matsuda, Edwin Y

Subject: Switch to upstream valve for Puu O Hewa (KA-0107)

This is just a quick summary of our phone conversation this morning.
You have intended for some time to switch the control for the outlet at Puu O Hewa from downstream to upstream.

You recently noted that the reservoir was no longer draining through the outlet. You pumped out the reservoir, and found
that the outlet had become clogged with silt and that there was a sinkhole near the upstream end of the outlet. Your planis
to fix the outlet and replace the downstream control with an upstream control valve. Since this is an emergency situation,
you do not have time to go through the full permitting process before doing the work. However, you do plan to send us
pictures and sketches of the intended work as soon as you can.

| agreed that this work needs to take place as soon as possible, and that it would not be safe to wait for a formal permit
approval. Once we get drawings/pictures of the situation we will provide any feedback we can on short notice. An after the
fact permit may be required after the work is done.

Thanks for the phone call this morning and for taking action when it is needed to ensure safety.
Gena Belleau

Department of Land &Natural Resources/Engineering Division
Dam Safety Unit Engineer

Website: dInreng.hawaii.gov/fcds



Belleau, Gina

From: Belleau, Gina

Sent: Thursday, August 25, 2022 11:48 AM

To: Gilles Lebbe; cane EAK Trust

Cc: Benjamin A. Kudo; Matsuda, Edwin Y;

Subject: RE: [EXTERNAL] Re: Change of Tenant for Mauka (KA-0119), Puu O Hewa (KA-0107) and Pia

Mill (KA-0115) and Inspection of Mauka on 9/7/2022

OK. I will work with Mahipapa to make sure I have access to inspect at 1 pm on 9/7/2022. Let me know if any
representatives of Knudsen Trust plan to attend the inspection.

We are requesting that you provide access to your facility and a representative to assist the inspection team on the day of
the inspection as well as answer any follow up questions that may arise later. We anticipate the inspection to last between
1-3 hours.

For this inspection to be effective, your representative should be able to provide maintenance records for viewing; access to
all features of your facility; and assure that spillways, slopes, toe and crest areas are cleared of debris and high vegetation
that might prohibit a thorough investigation.

Thank you,
Gena Belleau

Department of Land &Natural Resources/Engineering Division
Dam Safety Unit Engineer

Website: dinreng.hawaii.gov/fcds

From: EAK Trust
Sent: Thursday, August 25, 2022 12:27 AM
To: Belleau, Gina
Cc: cane Benjamin A. Kudo ; Gilles Lebbe

Matsuda, Edwin Y mahipap

Subject: [EXTERNAL] Re: Change of Tenant for Mauka (KA-0119), Puu O Hewa (KA-0107) and Pia Mill (KA-0115) and
Inspection of Mauka on 9/7/2022

Gina,

No change in operations as Green Energy was purchased by Mahipapa and all operations still handled by the tenant which is
still managed by Gilles.

John

Sent from my iPhone. Please ignore any typos.

On Aug 25, 2022, at 2:54 AM, Belleau, Gina ||| GG - ote:



I’'m writing to confirm the change in your tenant from Green Energy LLC to Mahipapa LLC per the EAP
submitted 8/1/2022 for the above listed reservoirs. | also wanted to clarify that the EAP did not list an
operator. As such, all official correspondence for operations type questions would go to the owner
(Knudsen Trust) until we are informed otherwise.

Dam safety will be doing a routine Visual Dam Safety Inspection of Mauka Reservoir on 9/7/2022, followed
by an inspection of the ongoing outlet work at Puu O Hewa. We need to know who we should contact to
arrange meeting times and locations and to provide us access to the structures (open the gate, etc.). We
would also like to view any maintenance records for the structures.

Please confirm the personnel changes listed in the EAP, and let me know if you would like me to have any
additional new contact information. Let me know if you have any questions.

Gena Belleau
Department of Land &Natural Resources/Engineering Division
Dam Safety Unit Engineer

Website: dInreng.hawaii.gov/fcds



Belleau, Gina

From: Belleau, Gina

Sent: Thursday, September 8, 2022 1:02 PM

To: John Horwitz; cane

Cc: _mahipap Jeremiah Menefee; Gilles Lebbe; Matsuda, Edwin Y
Subject: Puu O Hewa (KA-0107) Outlet Repairs

Attachments: 20220907-Condition Photo-135737.jpg; 20220907-ConditionPhoto-135144.jpg; 20220907~

ConditionPhoto-135452.jpg

This is in follow-up to our conversation in the field yesterday concerning the Puu O Hewa outlet repairs.

The current situation of the outlet is of high concern because the outlet capacity is limited due to the silt

blockage. Additionally, the sink-hole/dug out area right above and behind the original outlet intake (and the condition of
the outlet pipe) are risk factors for leakage/preferential flow outside the outlet pipe, increasing risk of failure of the dam if it
were to fill (such as during a rain event).

Due to the conditions, it is important that your fix is designed by an engineer with experience in dam safety. Once you have
the engineer’s design drawings, you can apply for the dam safety permit. The permit application form and general
conditions can be found on our website here:

https://dInreng.hawaii.gov/dam/forms/permit-application/

To reiterate, you will need a permit for a fix of this magnitude.

One other important aspect to increase awareness of those who need to know while the dam is in this compromised state is
to active your EAP Level 1. This is a non-emergency level that lets those who need to know (in this case HI-EMA and KEMA)
that the dam is in a compromised state right now. Your EAP plan does have an inoperable outlet as a level 1 EAP alert, so it
is in alignment with your plan.

I’'m attaching pictures from yesterday’s visit as documentation of the situation this email is addressing.

Please let me know if you have any questions.

Gena Belleau
Department of Land &Natural Resources/Engineering Division
Dam Safety Unit Engineer

Website: dInreng.hawaii.gov/fcds



Belleau, Gina

From: Belleau, Gina

Sent: Tuesday, September 27, 2022 2:48 PM

To: Gilles Lebbe

Cc: Matsuda, Edwin Y; EAK Trust; cane_mahipap'
Subject: RE: Switch to upstream valve for Puu O Hewa (KA-0107)

Thank you for sending the plans for Puu O Hewa Outlet works. Our primary concern with the plans is that they do
not address the sealing of the annulus between the slip lined pipe and the existing outlet or the mitigative
measures at the outlet that may be necessary due to potential piping through the dam embankment that could
occur due to that annulus not being fully sealed. An additional (secondary) concern is the remediation of the
sinkhole area and the anchoring of the outlet on the upstream end.

Pursuant to HAR 13-190.1-41, dam owners have the primary responsibility for determining when an emergency
involving a dam or reservoir exists. If this is the case, you can take actions necessary to safeguard life, health and
property. However, this does not relieve you from complying with all other provisions of the rules, inclusive of
HAR Sections 13-190.1-20 & 13-190.1-22, & 13-190.1-30-31 which require construction drawings, plans and
specifications to be signed and sealed by a design engineer, licensed in the State of Hawaii and the construction
work to be observed and certified by a construction engineer.

Although you are choosing to do this work under Emergency Work provision of the rules an after the fact dam
safety permit, approved by the Board of Land and Natural Resources is still required. All requirements of our rules
are still applicable to obtain the after the fact permit or applicable penalties may be imposed.

Though the extent of the damage was not fully understood until the inspection on 9/7/2022, the Department is
still willing to let work begin on this project prior to the full permit being approved, as discussed on

7/22/2022. However, we will still require you to go through the permit process after the fact. As we discussed on
the phone that day, making sure you have a licensed engineer who has done the calculations and is willing to be
liable for the design is necessary, even if the work is begun prior to the permit being officially approved. Itisin
your best interest to make sure that the work is pre-approved with your engineer because if you do the work prior
to consulting a licensed engineer, you may be required to redo work or do additional mitigation to meet
requirements which would likely be more costly, and it is an expense that could easily be prevented by working
with your design engineer ahead of time.

In conclusion, please work with a licensed Civil Engineer to address the sealing of the annulus around the slip-
lined outlet and other mitigative measures the Engineer may find necessary. Please immediately submit a letter
to Suzanne Case, Chairperson of the Department of Land and Natural Resources attn; Engineering Division Dam
Safety Program to identify your proposal. Even though we agree that the emergency nature of the work may
require you to finish the permitting process after construction, you will need to make sure that as far as possible
your construction documentation and supervision meets the minimum requirements as set forth in the law.

Gena Belleau
Department of Land &Natural Resources/Engineering Division
Dam Safety Unit Engineer



Website: dinreng.hawaii.gov/fcds

From: Gilles Lebbe
Sent: Friday, September 23, 2022 8:51 PM
To: Belleau, Gina
Cc: Matsuda, Edwin Y ; EAK Trust

Subject: [EXTERNAL] Re: Switch to upstream valve for Puu O Hewa (KA-0107)

Hi Gina.
I’'m hereby presenting a proposed repair plan for the Puu O Hewa outlet works and sinkhole. Sorry this took so long.
The plan is as follows:

Slip line the existing 12” discharge pipeline with a 10” HDPE pipeline. This method uses the existing pipe as a sleeve by which
the new pipe can be slid through. The new HDPE pipe will be 200’ long with a 45-degree elbow and flange on the inside of
the reservoir to be mounted inside of the new concrete headwall structure, this will provide a smooth surface for the
concrete to match up to for the mounting of the valve. This will also take care of the silt build up issue since the valve will be
located above the current bottom of the reservoir. The downstream valve will be removed. The new reservoir discharge
control valve will be mounted on top of the new concrete headwall. The new valve will have a stem that runs up the inside
of the reservoir to the crest where there will be an operating handle that will be used to open and close the valve. The valve
stem will be supported with vertical supports as it goes up the dam to ensure that the valve stem remains straight. See
attached drawing.

| was copied in an email from you dated September 9 in which you requested that an engineer be involved. This is contrary
to what we agreed to and what you confirmed in the email below. If an engineer will have to be hired, a permit obtained,
the work bid out and executed, this process will likely take well over a year or two. The chances of having a major rain event
in two years is almost 100%. I’'m concerned that, in case of a rain event the sinkhole will erode quickly and wash out the
dam. This erosion could be slow down by closing the outlet valve when the inflow exceeds the discharge capacity of the
outlet pipe but the downstream valve is broken and very difficult to operate (it requires to work with hammer, wrenches etc
in the outlet ditch which is unlikely to be done when conditions are bad and water is gushing out of the pipe).

Please let me know your thoughts and recommendations. Have a nice weekend.
Aloha,

Gilles

From: "Belleau, Gina"
Date: Friday, July 22, 2022 at 12:17 AM

To: Gilles Lebbe
Cc: "Matsuda, Edwin Y"

Subject: Switch to upstream valve for Puu O Hewa (KA-0107)

This is just a quick summary of our phone conversation this morning.
You have intended for some time to switch the control for the outlet at Puu O Hewa from downstream to upstream.

You recently noted that the reservoir was no longer draining through the outlet. You pumped out the reservoir, and found
that the outlet had become clogged with silt and that there was a sinkhole near the upstream end of the outlet. Your plan is
to fix the outlet and replace the downstream control with an upstream control valve. Since this is an emergency situation,

2



you do not have time to go through the full permitting process before doing the work. However, you do plan to send us
pictures and sketches of the intended work as soon as you can.

| agreed that this work needs to take place as soon as possible, and that it would not be safe to wait for a formal permit
approval. Once we get drawings/pictures of the situation we will provide any feedback we can on short notice. An after the
fact permit may be required after the work is done.

Thanks for the phone call this morning and for taking action when it is needed to ensure safety.

Gena Belleau

Department of Land &Natural Resources/Engineering Division

Dam Safety Unit Engineer

Website: dInreng.hawaii.gov/fcds
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VIA CERTIFIED MAIL
Mr. John Horwitz Mr. Canen Hookano
Eric A. Knudsen Trust Eric A. Knudsen Trust
P.O. Box 160 P.O. Box 160
Koloa, Hawaii 96756 Koloa, Hawaii 96756

Dear Mr. Horwitz and Mr. Hookano:

DAM SAFETY - NOTICE OF DEFICIENCY FOLLOW-UP
PUU O HEWA RESERVOIR (KA-0107), KAUAI

In follow-up to the Notice of Deficiency dated November 2, 2022, we received from you on
November 15, 2022, an emergency operation management plan. While we have no objections to
your Reservoir Emergency Operation Management Plan, we are unsure how to interpret a
recommendation from your operator to install remotely readable level gages at the reservoir.
When do you intend to follow that recommendation?

We also wish to remind you of the upcoming 1/27/2023 deadline to send a set of plans approved
by a licensed Engineer to address the emergency remediation of the outlet and sinkhole. Please
include in that submittal clarification of the intended action regarding the recommendation of
Seymour Resources Hawaii, Inc., to install remotely readable level gages at the reservoir.

Failure to comply with these actions by the indicated deadlines may result in a Civil Resource
Violation and/or actions by the Board of Land and Natural Resources pursuant to HRS §179D-6
and 8 and HAR §13-190.1-5. Please contact Gina Belleau of my Engineering Division staff at
Gina.C.Belleau@hawaii.gov should you have any questions regarding this matter.

Sincerely,

7

CARTY S. CHANG
Chief Engineer

c¢: Mahipapa, LLC (VIA EMAIL: kanani.kawamura@mahipapa.com)



ATTACHMENT C

Belleau, Gina

From: sohn Horwit- |

Sent: Wednesday, January 25, 2023 4:14 PM

To: Belleau, Gina

Subject: [EXTERNAL] Re: Puu O Hewa Reservoir (KA-0107) Notice of Deficiency--Deadline reminder
Dear Gina,

I am seeking your consideration and approval of an extension of time to either submit a set of plans to
address the emergency remediation of the Puu Hewa outlet and sinkhole or to breach the structure as
outlined in your email of November 15, 2022.

Our lessee, Green Energy Team, has apparently been sold to Mahipapa. The lease is not assignable and the
Eric A. Knudsen Trust has not reached an agreement with Mahipapa to be the lessee going forward
notwithstanding the fact that Mahipapa has assumed the daily operations of the tree farm without our
approval.

Mahipapa has obtained a bid to remediate the outlet and sinkhole from Yogi Kwong Engineers, LLC (YKE) and
is willing to pay the cost of the remediation. However, according to Mahipapa (I have not had any
communications with YKE), YKE requires the contract to be executed by the Trust which I need to review and
get approval from the Board of Trustees.

I had left this issue to the lessee to address as per the lease but the circumstances have made those
responsibilities more complex. It is our expectation to reach an agreement with Mahipapa and have the
house in order thereafter. We just need a little time (30-45 days, please).

Thank you,

John Horwitz

On Tuesday, November 15, 2022 at 11:17:05 AM HST, Belleau, Gina || GG ot

Just a reminder that your operation plan is due today.

Gina Belleau

Department of Land &Natural Resources/Engineering Division

Dam Safety Unit Engineer

Website: dinreng.hawaii.gov/fcds



From: Belleau, Gina
Sent: Wednesday, November 2, 2022 2:31 PM
To: John Horwitz

- caner
Cc: mahipap

Subject: Puu O Hewa Reservoir (KA-0107) Notice of Deficiency

Please find attached NOD for Puu O Hewa Reservoir. Hard copy to follow.

Gina Belleau

Department of Land &Natural Resources/Engineering Division

Dam Safety Unit Engineer

Website: dinreng.hawaii.gov/fcds



STATE OF HAWAII

BOARD OF LAND AND NATURAL RESOURCES

PETITION FOR A CONTESTED CASE HEARING

EXHIBIT 2

OFFICIAL

JSE ONLY

Case No.

Date Received

Board Action Date / Item No.

Division/Office

INSTRUCTIONS:

1. File (deliver, mail or fax) this form within ten (10) days of the Board Action Date to:

Department of Land and Natural Resources
Administrative Proceedings Office

1151 Punchbowl! Street, Room 130
Honolulu, Hawaii 96813

Phone: (808) 587-1496, Fax: (808) 587-0390

2. DLNR’s contested case hearing rules are listed under Chapter 13-1

the DLNR Administrative Proceedings Office or at its website
(http://dInr.hawaii.gov/forms/contested-case-form/). Please review these rules before“ﬁlmg a peu«tl,on o

3. Ifyou use the electronic version of this form, note that the boxes are expandable to fitins
statements. If you use the hardcopy form and need more space, you may attach addltlonal sheetsss

. &
s “}p i

, HAR, and canbe obtamed frq qm

'y
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P
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4. Pursuant to §13-1-30, HAR, a petition that involves a Conservation District Use Permit must be
accompanied with a $100.00 non-refundable filing fee (payable to “DLNR”) or a request for waiver
of this fee. A waiver may be granted by the Chairperson based on a petitioner’s financial hardship.

5. All materials, including this form, shall be submitted in three (3) photocopies.

A. PETITIONER

(If there are multiple petitioners, use one form for each.)

1. Name 2. Contact Person
Eric A. Knudsen Trust John Horwitz
B. Address 4. City 5. State and ZIP
P.O. Box 160 Koloa Hawai'i, 96813
6. Email 7. Phone 8. Fax
johnhorwitz.eaktrust@yahoo.com
B. ATTORNEY (if represented)
9. Attorney Name 10. Firm Name
Gregory W. Kugle & Nicholas K. Ernst Damon Key Leong Kupchak Hastert
11. Address 12. City 13. State and ZIP
1003 Bishop Street, Suite 1600 Honolulu Hawai'i, 96813
14. Email 15. Phone 16. Fax
gwk(@hawaiilawyer.com; ne{@hawaiilawyer.com (808) 531-8031 (808) 533-2242

FORM APO-11 Page 1 of 3



C. SUBJECT MATTER

17. Board Action Being Contested
Dam Safety Enforcement Action on Pu'u o Hewa Dam (KA-0107) (the "Dam") for Failure to
Comply with Notice of Deficiency Issues November 2, 2022, and to make a finding of violations
sufficient to support a specified fine on the owner, Eric A. Knudsen Trust (the "Trust"). Kéloa,
Kaua'i, Tax Map Key (4)2-7-002: 01

18. Board Action Date 19. Item No.
February 24, 2023 L-1

20. Any Specific Statute or Rule That Entitles Petitioner to a Contested Case

HAR 13-1-31.1 provides that when a violation is alleged for which an administrative remedy is
provided and for which the alleged violator is entitled to a contested case hearing, then a contested
case hearing SHALL be held and the alleged violator SHALL be a party. Because the DLNR has
taken the position that there have been alleged violations, 13-1-31.1 controls and requires a
contested case hearing.

Although Section 13-1-31.1 provides that Petitioner SHALL be a party and SHALL be afforded a
contested case hearing, Petitioner also satisfies the more generalized provisions of HAR 13-1-31.
"Without a hearing, an applicant or an alleged violator SHALL be a party." /d. (emphasis added). In
this case, staff alleges violations, therefore Petitioner shall be a party. In addition, because Petitioner
has property interests in its real property, Petitioner "shall be admitted" as a party because the
mandatory parties include "all persons who have some interest in the land, who lawfully reside on
the land ... or who otherwise demonstrate that they will be so directly and immediately affected by
the requested action." HAR 13-1-31(b)(2).

21. Any Specific Property Interest of Petitioner That Is Entitled to Due Process Protection
Petitioner is the owner of TMK (4) 2-7-002:01 and the party against whom DLNR seeks to
impose fines, administrative costs, and other penalties. Imposition of fines will have an
immediate financial impact on Petitioner, and the dam design standards limit Petitioner's use
of the property.

22. Any Disagreement Petitioner May Have with an Application before the Board

1. The Dam is only 23 feet in height from the natural bed of the stream measured at the
downstream toe or from the lowest elevation of the outside limit of the barrier if it is not
across a stream channel, to a maximum water storage elevation. Because the height is less then
25 feet, the Dam does not meet the criteria for being a regulated dam over which the BLNR
would have jurisdiction under Haw. Rev. Stat. § 179D-3 and HAR 13-190.1. The DLNR's
calculation of the maximum storage of the Dam's resevoir at 115 acre-feet is incorrect and is
below the regulatory threshold of Haw. Rev. Stat. § 179D-3 and HAR 13-190.1. Therefore, the
BLNR does not have jurisdiction over the Dam.

2. Assuming arguendo the BLNR has jurisdiction, the Pacific Disaster Center study relied on
to rate the dam's risk level as "high hazard" was rushed, used flawed methodology and
unrealistic assumptions (i.e. flood inundation models), and the DLNR was arbitrary and
capricous in relying on the study to assign a "high hazard" designation.

3. Assuming arguendo the BLNR has jurisdiction, Petitioner made every effort to meet the
original January 27, 2023 deadline to retain an engineering consultant and submit engineered
stamped drawings, but due to other events beyond Petitioner's control, Petitioner was unable
to meet the deadline. Deadlines set by DLNR are unrealistic.

4, Assuming arguendo the BLNR has jurisdiction, the fines sought by DLNR are excessive and
pre-assessment of penalties for missing future deadlines is unwarranted, as Petitioner is
appropriately working to meet those deadlines.

FORM APO-11 Page 2 of 3



5. Petitioner vehemently denies the characterization of events described by DLNR in the
staff report and at the BLNR meeting on February 24, 2023, and leaves DLNR to sustain its
burden of proof.

6. Petitioner reserves the right to supplement and amend its statement of disagreement with
the application before the Board.

23. Any Relief Petitioner Seeks or Deems Itself Entitled to

Petitioner is entitled to a rejection of the staff recommendation and a closure of the
enforcement action. Petitioner is entitled to a finding that the Dam is not a regulated dam over
which the BLNR has jurisdiction under Haw. Rev. Stat. Chapter 179D and HAR 13-190.1.
Accordingly, Petitioner is entitled to relief from the fines, because the design standards,
inspection, and reporting requirements of HAR 13-190.1 should not apply to the Dam. In the
alternative, Petitioner is entitled to a finding that the dam should have a lesser hazard rating
than "high hazard." Moreover, because of Petitioner's real property interests and
constitutional due process rights, Petitioner is entitled to a hearing and is entitled to judicial
review of the Board's decision.

24. How Petitioner’s Participation in the Proceeding Would Serve the Public Interest
Petitioner's participation will insure that due process is afforded and that the Board's ultimate
action is based on science, evidence, and witness testimony, subject to rights and obligations
afforded by a contested case procedure. Petitioner owns the Dam, and Petitioner faces the
fines that staff recommends, so Petitioner must be afforded an opportunity to present its case
and to appeal an adverse decision. The public interest is also served by insuring the BLNR
appropriately exercises its jurisdiction.

25. Any Other Information That May Assist the Board in Determining Whether Petitioner Meets
the Criteria to Be a Party under Section 13-1-31, HAR

Applying almost identical rules about parties entitled to a contested case hearing, the Hawai'i
Supreme Court held in Kaleikini v. Theilen, 124 Hawaii 1, 19-20 (2010) that the Chairman of
the Board of Land and Natural Resources erred by denying a contested case request that was
procedurally proper. In Brown v. Thompson, 91 Hawaii 1 (1999), the Hawai'i Supreme Court
held the Department of Land and Natural Resources failed to provide procedural due process
when it failed to provide notice and an adequate hearing before depriving a boat owner of his
property interests in the boat and the live aboard permit. In addition, due process requires
that Petitioners be afforded a contested case hearing. In Price v. Zoning Board of Appeals, 77
Hawaii 168 (1994), the Hawai'i Supreme Court held that constitutional due process required
an alleged violator to be provided with a hearing (a contested case hearing before the Zoning
Board of Appeals) before the alleged violator could be subjected to fines.

[] Check this box if Petitioner is submitting supporting documents with this form.

X Check this box if Petitioner will submit additional supporting documents after filing this form.

Nicholas K. Ernst W é/(/# March 6, 2023

Petitioner or Representative (Print Name) Signature Date

FORM APO-11 Page 3 of 3
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