
























































































 

               
 

         
          

           
             
          
        
           

            
           
           

             
       

 

             
         
            
            
           

 

              

               

            

              

                

               

          

               

               

             

right, title, interest, claim, and lien (at law or in equity) in and to the 
Mortgaged Property. 

6. Authorize and direct such commissioner, after payment of all 
necessary expenses of such sale, and after payment of attorneysô 
fees fixed and determined by this Court, to apply all proceeds 
thereof, so far as the same may be necessary, in payment of the 
amounts found due and owing Plaintiff under the Loan Documents, 
including all principal, interest, late fees, collection costs, 
reasonable attorneysô fees and such other amounts, as may be as may 
be proven, and, if any proceeds shall then remain, to apply such 
remaining proceeds in favor of other parties as the Court shall 
determine to be entitled thereto in the order of priority determined 
by the Court, and to apply the balance of the proceeds thereof, if 
any, as the Court shall deem appropriate. 

7. Authorize Plaintiff to be a purchaser at any said sale of the 
Mortgaged Property, and authorize the amount, which the Court 
determines to be due and owing, to be credited against any down 
payment or purchase price in respect of any bid or purchase by 
Plaintiff, provided that the same shall be without prejudice to any 
prior lienholder. 

F. Direct that upon foreclosure of the Mortgage, that the Court issue a Writ of 

Ejectment, which shall authorize removal of all persons from the Mortgaged Property and put the 

Plaintiff and a confirmed successful purchaser in full possession of the Mortgaged Property. 

G. Direct that if the proceeds of the sale of the Mortgaged Property are 

insufficient to pay the amount due to Plaintiff and it appears that a deficiency exists, that judgment 

be entered against Borrower, and any other party shown to be liable therefor, including Doe 

Additional Cross-Claim Defendants if appropriate, jointly and severally, for such deficiency. 

H. Direct that if the proceeds of the sale of the Mortgaged Property exceed the 

amount due to Plaintiff under the Loan Documents, that Plaintiff shall be awarded such additional 

sums as it may be entitled to receive under the Loan Documents; 
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I. Award Plaintiff its attorneys’ fees and costs incurred herein, and such other 

and further relief as is just and equitable. 

DATED: Honolulu, Hawai‘i, December 6, 2021. 

/s/William Meheula 
WILLIAM MEHEULA 
NATASHA L.N. BALDAUF 
D. KAENA HOROWITZ 

Attorneys for Plaintiff 
WILMINGTON TRUST NATIONAL 
ASSOCIATION AS TRUSTEE FOR THE 
BENEFIT OF THE HOLDERS OF BANK 2018-
BNK14, COMMERCIAL MORTGAGE SERIES 
2018-BNK14, by and through its Special Servicer 
Rialto Capital Advisors, LLC 
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MEHEULA LAW, LLLC 
'A Limited Liability Law Company 

WILLIAM MEHEULA 
Tlu·ee Waterfront Plaza, Suite 499 
500 Ala Moana Boulevard 
Honolulu, Hawai'i 96813 
Telephone No.: (808) 599-9554 
Facsimile No.: (808) 599-9610 
Email: bill@meheulalaw.com 

(2277) 

GREGORY A. CROSS (pro /we vice) 
HEATHER DEANS FOLEY (pro /we vice) 
Venable LLP 
750 East Pratt Street, Suite 900 
Baltimore, Maryland 21202 
Telephone No.: (410) 244-7400 
Facsimi le No.: (410) 244-7742 
Email: gacross@venable.com; hdfoley@venable.com; 

Attorneys for Plaintiff 
WILMINGTON TRUST NATIONAL ASSOCIATION 
AS TRUSTEE FOR THE BENEFIT OF THE 
HOLDERS OF BANK 2018-BNK14, COMMERCIAL 
MORTGAGE SERIES 2018-BNK14, by and th.rough 
its Special Servicer Rialto Capital Advisors, LLC 

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

HILO DIVISION 

STATE OF HAWAI'I 

WILMINGTON TRUST NATIONAL CIVIL NO.: 3CCV-2 l-0000360 
ASSOCIATION AS TRUSTEE FOR THE (Foreclosure) 
BENEFIT OF THE HOLDERS OF BANK 
2018-BNK14, COMMERCIAL MORTGAGE 
SERIES 2018-BNK.14, by and through its 
Special Servicer Rialto Capital Advisors, DECLARATION OF JOAO GAUER 
LLC, 

Plaintiff, 

vs. 

WHR LLC, a Hawaii limited liability 
company, JOHN DOES 1-50, JANE DOES 
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1-50, DOE PARTNERSHIPS 1-50, DOE 
CORPORATIONS 1-50, DOE ENTITIES 
1-50 and DOE GOVERNMENTAL UNITS 
1-50, 

Defendants. 

DECLARATION OF JOAO GAUER 

I, JOAO GAUER, under penalty of pe1jury, state of my own personal knowledge as 

follows: 

I. I am an Asset Manager with Rialto Capital Advisors, LLC ("Rialto"). I am over 

the age of 18 years and I am competent to make this Declaration and do so based on my personal 

knowledge, except where othe1wise indicated. 

2. Rialto is the Special Servicer for Plaintiff Wilmington Trust National Association 

as Trustee for the Benefit of the Holders of Bank 2018-BNK14, Commercial Mortgage Pass­

Through Certificates, Series 2018-BNK 14 ("Lender"), who is the owner and holder of that certain 

loan in the original principal amount of $50,000,000.00 (the "Loan") owed by Defendant WHR 

LLC, a Hawaii limited liability company ("Borrower"), which Loan is the subject of Plaintiffs 

Motion for Summmy Judgment, Decree of Foreclosure and Order of Sale (together with the 

supporting memorandum, the "Motion and Memorandum in Support") filed by Lender. 

3. I am authorized to make this Declaration in support of the Lender's Motion and 

Memorandum in Support. 

4. Lender is in the business of, among other things, managing, administering, and 

collecting loans it holds. My responsibilities as an Asset Manager for Rialto include the 

administration of ce1iain loans held by Lender that are in default. In order to do my job, I am 

required to have, and I do have, personal knowledge of how and where Lender's business records 

are maintained and of how to access those business records. 

https://50,000,000.00


5. It is the Lender's regular practice in the regular course of its business to keep certain 

records in connection with the loans that it owns or services, including the Loan at issue in this 

matter. The Lender's business records are made at or near the time of the occurrence of a subject 

event, and, in most cases, contemporaneously with the event. 

6. The Lender's business records include, among other things, documents such as 

promissory notes and loan agreements which evidence the terms of the loans, mortgages or deeds 

of trust which evidence a borrower's agreement to secure repayment of the loans with certain real 

property, and documents evidencing the transfer or assignment of the loans to the Lender. 

7. The Lender also keeps records of the payments made by a borrower and other 

records of a borrower's compliance with the tenns of the loan documents. The Lender maintains 

those records as its regular practice and in the regular course of its business because the Lender 

could not conduct its business without them, because it is prudent business practice to do so, and 

because the documents may be required by bondholders of the Lender, investors, or rating 

agencies. 

8. As an Asset Manager with Rialto, the Special Servicer authorized to act on behalf 

of the Lender in connection with the Loan, I have access to and have reviewed the business records 

with respect to the Loan. Specifically, I have reviewed: (a) many of the documents executed in 

connection with, or related to, the Loan, including, specifically, the original promisso1y note in 

this matter, (b) the payment records related to the Loan, and ( c) information supporting the 

Lender's Motion and Memorandum in Support due to, among other things, non-payment. 

9. From my review of the Lender's business records and from my involvement in this 

matter, I have personal knowledge of the facts set forth in this Declaration. 

10. Exhibits A through H that are attached hereto are true and exact copies of 

documents that are kept in the course of a regularly conducted activity of the Lender, and which 



the Lender, through its designated custodian and for a period of time by Rialto, maintains as a 

regular practice. 

11. On or about August 31, 2018, Wells Fargo Bank, National Association ("Original 

Lender") and Borrower executed a Promissmy Note in the original principal amount of 

$50,000,000 (the "Note") and a Loan Agreement (the "Loan Agreement"), pursuant to which 

Original Lender agreed to make the Loan to Borrower for the purpose of financing the purchase 

of certain real property and improvements located in Waiakea, District of South Hilo, Island and 

County of Hawaii, State of Hawaii. Trne and correct copies of the Note and Loan Agreement are 

attached as Exhibits A and B, respectively. 

12. The Note is secured by a Leasehold Mortgage, Assignment of Leases and Rents, 

Security Agreement and Fixture Filing dated August 31, 2018 (the "Mortgage"). A tme and 

correct copy of the Mortgage is attached as Exhibit C. 

13. The Mortgage was recorded on September 5, 2018, in the Bureau of Conveyances 

of the State of Hawaii (the "Bureau") as Document No. A-68220552 and in the Office of the 

Assistant Registrar of the Land Court of the State ofHawaii (the "Land Court") as Document No. 

T-10474133, to secure full payment of all amounts due under the Note and the performance by the 

Borrower of all obligations under the Loan Agreement, Note, Mortgage, and other loan documents 

specified in the Loan Agreement. 

14. The Mortgage grants the holder of the Note a first lien on Borrower's leasehold 

interest in certain real property located at 93 Banyan Drive and 1713 Kamehameha Avenue in 

Hilo, Hawaii, identified by Tax Map Key Nos. (3) 2-1-001: 012 and (3) 2-1-005: 013,016, 017, 

032, 046 & 027, pursuant to the terms of that certain State of Hawaii Department of Land and 

Natural Resources General Lease No. S-5844 dated Januaty 20, 2006, together with the buildings 

and other improvements constructed thereon, all agreements and contracts pertaining to the use, 



maintenance, leasing, and management of said real property (collectively, the "Property") and all 

deposits, rents, profits, and revenues generated by the Property ("Rents"). 

15. On or about September 4, 2018, the Borrower authorized the Original Lender to 

record a UCC-1 Financing Statement, which was recorded in the Bureau as Document No. A-

68210662 and subsequently amened as Document No. A-68240947 (collectively, the "UCC-1"), 

covering and granting Original Lender a perfected security interest in the Rents, personal property 

and other collateral described therein. A true and correct copy of the UCC-1 is attached hereto as 

Exhibit D. 

16. The Note, Loan Agreement, Mortgage, UCC-1 and all other loan documents 

specified or referred to in the Loan Agreement, including but not limited to all assignments thereof, 

are collectively refeITed to hereinafter as the "Loan Documents." 

17. Effective as of September 27, 2018, all right, title and interest of the Original 

Lender under the Loan Documents was assigned to the Lender pursuant to the terms of that certain 

(i) Allonge (the "Allonge"); (ii) Assignment of Leasehold Mortgage, Assignment of Leases and 

Rents, Security Agreement and Fixture Filing recorded in the Bureau as Document No. A-

69290683 and filed in the Office of the Assistant Registrar of the Land Court of the State ofHawaii 

as Document No. T-10581298 (the "Assignment of Mortgage"); and (iii) General Assignment 

(the "General Assignment"). True and correct copies of the Allonge, which is affixed to the Note, 

the Assignment of Mortgage and the General Assignment are attached hereto as Exhibits A, E 

and F, respectively. 

18. On or about November 5, 2018, an Amendment of the UCC-1 was recorded in the 

Bureau as Document No. A-68830483 (the "UCC-1 Assignment"), assigning all collateral under 

the UCC-1 to the Lender. A true and correct copy of the UCC-1 Assignment is attached hereto as 

Exhibit G. 



19. The Lender is the current holder of the Note. 

20. The Lender has complied with all terms of the Note. 

21. Article 2 of the Note, Section 7.1 of the Mmtgage, and Section 10.1 of the Loan 

Agreement provide that an Event of Default occurs if any portion of the monthly debt service or 

required reserve funds are not paid when due. 

22. Pursuant to the Loan Agreement, until the Note is repaid in full, the Borrower is 

obligated to pay monthly installments of principal and interest, together with required reserve 

payments, on the eleventh (11th) day of each calendar month. 

23. Beginning with the payment due on April 11, 2020, and continuing each month 

thereafter, the Borrower failed to pay the monthly installment of principal and interest, together 

with the required deposit into the reserve accounts (collectively, the "Monetary Defaults"). 

24. Each of Borrower's failures to punctually perform the obligations and conditions 

of the Note, Loan Agreement and Mortgage is an independent Event of Default. 

25. By letter, dated July 23, 2021, Borrower was given notice that an Event of Default 

existed under the Loan Documents as a result ofBorrower's failure to pay the monthly debt service 

and reserve payments due on April 11 , 2020 and on each monthly payment date thereafter (the 

"Default Notice"). The Lender also accelerated the mahu-ity date of the Loan and demanded that 

the Borrower pay the Debt in full (including, without limitation, accrued interest calculated at the 

"Default Rate," as such term is defined in the Loan Agreement). A true and correct copy of the 

Default Notice is attached as Exhibit H. 

26. After the Loan was accelerated, the Borrower made partial payments on September 

13th, October 8th, November 9th and December 9th of 2021, which totaled $1,635,842.04 in the 

aggregate. No other payments have been made since April of 2020 and the Loan remains in 

monetary default. 

https://1,635,842.04


27. In addition to the Monetary Defaults, the Borrmver also violated Section 5.1 of the 

Loan Agreement and Section 17.2 of the Amended and Restated Operating Agreement of WHR 

LLC (the "Operating Agreement") by entering into the follmving unauthorized debt obligations 

without the Lender's knowledge and consent: (i) $4 million in member loans and advances 

beginning in August of2018; (ii) a Paycheck Protection Program loan in the amount of$1,525,790 

on May 4, 2020; (iii) a Paycheck Protection Program loan in the amount of$1,956,066 on February 

26, 2021; and (iv) an Economic Injury Disaster Loan in the amount of$159,900 in July of 2020 

(collectively, the "Non-Monetary Defaults"). 

28. By letter dated January 20, 2022, the Lender notified the Borrower that it had 

engaged FTI Consulting, Inc. ("FTI") to conduct a review and audit of the Borrower's financial 

affairs. 

29. In addition to the defaults noted above, FTI's audit of the Borrower's books and 

records revealed disbursements, in violation of Sections 5.l(a)(iv) and 13.l(a)(viii) of the Loan 

Agreement and Section 6.15.1.3 of the Operating Agreement, to Borrower-affiliated entities of 

more than $430,000 (the "Disbursement Defaults") during 2020 and 2021 -- a time when no 

payments were being made to the Lender, and the Borrower was hundreds of thousands of dollars 

past due on its payments under its hotel franchise agreement and owed thousands of dollars to 

various utility providers. 

30. The audit also uncovered the fact that the Borrower was no longer adhering to the 

terms of the Hotel Restaurant Lease dated as ofApril 13, 2018 (the "Restaurant Lease"), pursuant 

to which the Borrower had leased the Hula Hulas Restaurant at the Property (the "Restaurant") 

to HH Hilo LLC, an affiliate ofBorrower. 

31. Without notice to or approval from the Lender, control ofthe Restaurant was shifted 

to another borrower affiliate in the Fall of 2019. In connection therewith, the Borrower entered 



into a new arrangement whereby the Borrower was to receive 51% of the profits as its "rent," ·while 

the affiliate would receive 49% of the profits plus an additional 3.25% management fee and a 

"consulting fee" in the amount of $10,471.20 per month. 

32. In violation of the Loan Agreement, none of the foregoing changes with respect to 

the control, operation or lease terms of the Restaurant were disclosed to or approved by the Lender 

(collectively, the "Restaurant Defaults") . 

33 . Although the Lender has documented multiple Events of Default dating back to 

2018, including, but not limited to, the Non-Monetary Defaults, the Disbursement Defaults and 

the Restaurant Defaults, for purposes of its summary judgment motion, and without waiving any 

of the other defaults, the Lender is relying upon the Monetary Defaults. Based on the foregoing 

and calculating default interest as of the date of the Monetary Defaults, and without waiving the 

default interest attributable to the other Events of Default, the total amount due and outstanding 

under the Loan Documents as of October 11, 2022, was at least $65,017,078.17. This amount is 

itemized as follows: 

Unpaid principal balance: $48,917,177.03 
Accrued Interest (from 6/11/20 - 10/11/22): $ 6,622,081 .31 
Default Interest (from 4/11/20 - 10/10/22): $ 5,501,060.46 
Late Fees: $ 613,530.50 
Special Servicing Fee: $ 287,286.07 
Tax and Insurance Advances: $ 285,818.16 
Property Protection Advances: $ 261,462.99 
Interest on Advances: $ 364,651.23 
Liquidation Fee: $ 643,211.83 
Yield Maintenance/Prepayment: $ 1,467,515.31 
Payoff Processing Fee: $ 600.00 
Audit: $ 81,629.72 
Subtotal $65,046,024.61 
Less Reserve Balance: ($) 28,946.44 
Total $65,017,078.17 

34. Interest continues to accme at the contract rate of 5.72% per annum, which is 

$7,772.40 per diem, and the default rate of4% per annum, which is $6,691.06 per diem. 

35. Attorneys' fees, costs and expenses also continue to accrue. 

https://6,691.06
https://7,772.40
https://65,017,078.17
https://28,946.44
https://65,046,024.61
https://81,629.72
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https://285,818.16
https://287,286.07
https://613,530.50
https://5,501,060.46
https://48,917,177.03
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36. As of October 11, 2022, the Lender v.ras holding $4,951,643 .90 in suspense. This 

was, however, prior to the requested disbursement of operating expenses for the months of 

November and December, which totaled $3,857,307.86. To the extent that the balance of the funds 

held in suspense are not disbursed to cover future operating expenses or capital needs at the 

Property, they will be applied to reduce the Borrower's Debt (as that term is defined in the Loan 

Agreement) in accordance with the terms of the Loan Documents. 

37. As of the filing of the Motion and Memorandum in Support, Borrower has failed to 

cure the Events of Default and remains in breach of the Loan Documents. 

I, JOAO GAUER, declare under penalty of pe1jury that the foregoing is true and correct to 

the best of my knowledge, information and belief. 

DATED: Miami, Florida, December ~ , 2022 

JOAO 

https://3,857,307.86
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Minutes 

DATE: MARCH 20, 2023 JUDGE: HONORABLE HENRY T. NAKAMOTO, JUDGE PRESIDING CLERK: 
JAMIE AINA REPORTER: JAVS BAILIFF/LAW CLERK: OLIVIA STEVENS 3CCV-21-360; WILMINGTON 
TRUST NATIONAL ASSOCIATION VS. WHR, LLC RE: MOTION FOR SUMMARY JUDGMENT, 
DECREE OF FORECLOSURE AND ORDER OF SALE CONVENED 8:03 A.M. APPEARANCES: 
GREGORY CROSS & HEATHER FOLEY, ATTYS FOR PLTF, VIA ZOOM TED PETTIT, ATTY FOR 
DEFT, VIA ZOOM COURT STATED REVIEWED PLEADINGS. G. CROSS HAD NOTHING FURTHER. 
STRAIGHT FORWARD. ENTITLED TO PROCEED UNDER FORECLOSURE. WILLING TO GO 60 
DAYS FROM TODAY TO GET FORECLOSURE ORDER. T. PETTIT MADE ARGUMENT. ASKED 
COURT DENY MOTION AS TO ANY DETERMINATION OF AMOUNT OF DEBT. ASKED FOR 
ITEMIZED PAYOFF STATEMENT FOR REASONS STATED. MOVING FORWARD W/ REFINANCING. 
ASKED TO CONTINUE FOR 60 DAYS. G. CROSS MADE ARGUMENTS. ASKED FOR ORDER TO 
CONDUCT SALE. AGREE TO NOT CONDUCT SALE UNTIL 60 DAY FROM TODAY. COURT STATED 
REVIEWED PLEADINGS, UNDERSTAND SITUATION. FINDING THERE WAS VALID LOAN 
DOCUMENTS IN THIS MATTER, NO DISPUTE THAT THERE WAS A DEFAULT AND DEFAULT NOT 
CURED. UNDERSTAND THERE ARE ISSUES REGARDING THE COUNTERCLAIM AND AMOUNTS 
OWING BUT DEFT WILL NOT BE PREJUDICED AS THERE ARE STILL COUNTERCLAIMS 
PENDING. COURT GRANTED MOTION, APPOINTED RECEIVER VAN BUREN AS THE 
COMMISSIONER, NOT DETERMINING THE AMOUNT OF DEFAULT JUDGMENT AT THIS TIME, 
STAY ENTRY OF THAT ORDER FOR 60 DAYS FROM TODAY. G. CROSS TO DRAFT ORDER FOR 
TODAY. T. PETTIT ASKED THAT ORDER TODAY DOES NOT INTERFERE W/ THE RECEIVERS 
WORK TO HELP THE BORROWER REFINANCE THE PROPERTY. G. CROSS STATED WANT THAT 
AS WELL. COURT STATED RECORD TO SO REFLECT. 

EXHIBIT 
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