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June 21, 2023 
 

Chair Dawn N.S. Chang and  
Members of the Board of Land and Natural Resources  
Board of Land and Natural Resources 
P.O. Box 621 
Honolulu, Hawai‘i 96809‐0621 
blnr.testimony@hawaii.gov  
 

Re: Written Testimony in Support of Conservation District Use 
Application (CDUA) OA-3913 State of Hawaii - Diamond 
Head Breakwater Safety Project Seaward of Tax Map Key:  
(1) 3-1-041:005, Kaalawai, Honolulu, Oahu; 

 BLNR Meeting June 23, 2003, Agenda Item K-2 
 

Dear Chair Dawn N.S. Chang and Members of the Board of Land and Natural Resources:   
 

This letter is written to the Board of Land and Natural Resources (“Board”) on behalf of 
my client, the Doris Duke Foundation for Islamic Art (“DDFIA”) in support of the proposed 
CDUA application of the State of Hawaii (“State”) referenced above, which will be considered by 
the Board at the Board meeting on June 23, 2003.  I write this letter to provide comments regarding 
certain legal issues which have arisen in prior discussions of similar applications regarding such a 
project and may arise regarding this application.   

 
I am the former Attorney General of the State of Hawaii, having served under Governor 

Neil Abercrombie from 2011 through 2014.  I have been a practicing lawyer for the past 45 years, 
since 1978.  I served as the President and Director of the Hawaii State Bar Association, Lawyer 
Representative for the U.S. Court of Appeals of the Ninth Circuit, Northwest Regional Governor 
of the National Asian Pacific American Bar Association, Vice Chair of the Hawaii Supreme Court 
Rule 19 Committee on Judicial Performance, Chair and Director of the Aloha Tower Development 
Corporation, and on numerous Bench Bar Committees.  I served as a Co-Vice Chair on the recent 
Task Force on Civil Justice Improvements, which revised the Civil Rules for Hawaii’s Circuit 
Courts.   
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I have appeared in court many, many times, both in state and federal courts and have 
handled many cases involving the defense of claims against property owners regarding allegations 
of catastrophic personal injuries.  In the 1990s, I personally defended DDFIA against a lawsuit 
brought by a Mr. Corpuz, who dived into the ocean area where the breakwater is located and 
fractured his neck, becoming a quadriplegic.  That case and incident, along with others, have 
previously been cited as reasons to allow the modification of the breakwater.  In addition, when I 
served as Attorney General, I oversaw the handling of numerous lawsuits against the State 
claiming that the State was responsible for the personal injuries sustained by various individuals, 
even where explicit warning signs had been clearly posted and maintained.      

I offer my comments regarding three legal issues which are important for the Board to 
consider regarding the CDUA.   First, approval of the CDUA would significantly reduce and 
possibly eliminate the potential for serious injury for members of the public and would reduce the 
potential risk to the State.  Some other public comments have incorrectly stated that the State, as 
the current owner of the breakwater, does not have a significant risk of liability if someone were 
to injure themselves by jumping or falling from the breakwater.  Second, other public comments 
have incorrectly claimed that the Board is somehow precluded from considering the CDUA 
because of prior proceedings where a similar project was not approved, citing to possible legal 
doctrines of “stare decisis,” res judicata and/or collateral estoppel.  Third, one of the public 
commentators has claimed that the State has sovereign immunity for any negligence claims which 
might be brought for personal injury.  This is not true, as the State has waived sovereign immunity 
for tort claims. 

A. Approval of the CDUA Would Reduce the Potential for Serious Injury and the 
Potential Risk to the State of Hawaii as a Landowner of the Breakwater. 

Under Hawaii law, prudent landowners must consider issues related to risks of injury by 
visitors to the property, and warn of dangers which exist on the property.  This is particularly true 
in regard to areas where the general public frequently visit, regardless of whether the public is 
invited or not. While there is some statutory protection for private landowners who allow their 
property to be used for recreational use, such protections generally are not absolute.1  

The Hawaii Supreme Court has summarized the legal obligations of a landowner by stating 
that “an occupier of land has a duty to use reasonable care for the safety of all persons reasonably 
anticipated to be upon the premises, regardless of the legal status of the individual.”2  The court 
subsequently expounded by stating:  “[I]f a condition exists upon the land which poses an 
unreasonable risk of harm to persons using the land, then the possessor of the land, if the possessor 
knows, or should have known of the unreasonable risk, owes a duty to the persons using the land 

                                                 
1 See, e.g., HRS §520-3, 6 
2 Pickard v. City and County of Honolulu, 51 Haw. 134, 135, 452 P.2d 445, 446 (1969). 
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to take reasonable steps to eliminate the unreasonable risk, or adequately to warn the users against 
it.” 3 Further, this concept has ultimately resulted in a number of rulings in Hawaii courts which 
address the potential liability of a landowner and its obligations to use reasonable care.  

One such case is Levy v. Kimball,4 in which the plaintiff had slipped and fallen off a seawall 
owned by the State of Hawaii, which “had acquired an easement over [a] seawall for the express 
purpose of providing a path for public travel.”5  The Hawaii Supreme Court held that the dangerous 
condition of the seawall imposed upon the State, at minimum, a duty to warn of the obvious danger 
of slipping and falling off the seawall while using it as a thoroughfare, for which purpose it was 
provided by the State.  Id. at 500, 443 P.2d at 145.   

Further, the Hawaii Supreme Court has noted that even the plaintiff’s subjective knowledge 
of the fact that a condition is dangerous is not necessarily sufficient to preclude a claim for damages 
by the injured party. Instead, the court found that “a landowner retains a duty to the plaintiff if the 
plaintiff's injury was foreseeable.”6  Further, the court noted that the issue as to the foreseeability 
by the landlord was one to be decided by the jury, stating:  “the characterization of the danger as 
known or obvious is fact-intensive and depends on the circumstances involved in each case. We 
believe such an assessment should be reserved for the jury, unless reasonable minds could not 
differ.”7 

Plaintiffs’ attorneys, relying upon case law such as that discussed above, frequently claim 
in lawsuits that landowners were negligent for failing to warn persons who visit their lands of 
foreseeable dangers on their lands.  Such attorneys frequently retain experts to testify that the 
landowners failed to provide adequate warnings, even where signs have been clearly posted or 
other precautions taken.  Whether signs or other precautions are adequate is generally held by the 
courts to be a question of fact, which requires a jury or judge trial.  As such, these claims generally 
result in settlement or a landowner having to take a case all the way to trial, with the risk of an 
adverse verdict.   

The CDUA contains substantial information that prior efforts, such as erecting a fence and 
posting warning signs, have been unsuccessful to discourage jumping and other unsafe and risky 
behavior by members of the public.  Consequently, the removal of the breakwater and the 
placement of a rock revetment at the base of the seawall in the area, as contemplated by the CDUA, 
appear to be necessary physical modifications which will eliminate certain hazards and discourage 
and reduce the likelihood of visitors to the area jumping from the breakwater and/or the seawall, 
thus reducing the likelihood of future injuries.  By reducing the prospect of future injuries, these 
                                                 
3 Corbett v. Ass’n of Apartment Owners of Wailua Bayview Apartments, 70 Haw. 415, 417, 772 P.2d 693, 695 (1989).   
4 50 Haw. 497, 443 P.2d 142 (1968).   
5 Id. at 498, 443 P.2d at 144. 
6 Id. at 144, 267 P.3d at 1249 (2011). 
7 Id. at 146, 267 P.3d at 1251 (2011). 
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physical modifications will also have the benefit of reducing the potential risks facing the State as 
a landowner.  

B. Under Hawaii Law, Administrative Agencies are to Review Permit 
Applications on their Merits and Are Not Precluded From Making Decisions 
Which Differ From Prior Decisions. 

Another issue that has been raised in some public comments regarding the CDUA is 
whether the Board is somehow precluded from granting the CDUA because of its prior denial of 
a similar application in 2019.  The doctrine of stare decisis is, in general, a principle that provides 
that when a question of law has already been settled by the court of last resort, i.e. the Hawaii 
Supreme Court for Hawaii State law issues, it forms a precedent which is not afterward to be 
departed from or lightly overruled.8  However, the Hawaii Supreme Court has noted that an 
administrative agency is free to determine how much precedential effect to give prior adjudicatory 
matters,9 so that the principle of stare decisis does not prohibit or bar a decision by the Board 
regarding the CDUA in this matter.   

As the United States Supreme Court stated, the decision to proceed by “general rule or by 
individual, ad hoc litigation is one that lies primarily in the informed discretion of the 
administrative agency.”10  Similarly, the Hawaii Supreme Court has affirmed the position that 
“agencies are allowed the broad discretion to choose whether to develop policy by rule-making or 
adjudication.”11     

In N.L.R.B. v. Wyman-Gordon Co., 394 U.S. 759, 765-66 (1969), the United States 
Supreme Court held that stare decisis is subject to a “qualified role . . . in the administrative 
process.”12   Thus, while an agency has the ability to make its decisions precedential, it also has 
the ability to reconsider prior decisions.  The reasons for authorizing an agency to move in a 
different direction from a previous decision are plentiful, as the United States Supreme Court 
stated:  

[P]roblems may arise in a case which the administrative agency could not 
reasonably foresee, problems which must be resolved despite the absence of a 
relevant general rule.  Or the agency may not have had sufficient experience with a 

                                                 
8 Robinson v. Ariyoshi, 65 Haw. 641, 653, 658 P.2d 287, 297 (1982) (“Under the rule of stare decisis, where a principle 
has been passed upon by the court of last resort, it is the duty of all inferior tribunals to adhere to the decision, without 
regard to their views as to its propriety, until the decision has been reversed or overruled by the court of last resort or 
altered by legislative enactment.”). 
9 In re Application of Hawaiian Elec. Co., Inc., 81 Hawai`i 459, 467, 918 P.2d 561, 569 (1996), as amended (July 11, 
1996). 
10 S.E.C. v. Chenery Corp., 332 U.S. 194, 203 (1947). 
11 81 Haw. 459, 918 P.2d 561 (1996). 
12 Id. 
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particular problem to warrant rigidifying its tentative judgment into a hard and fast 
rule.  Or the problem may be so specialized and varying in nature as to be 
impossible of capture within the boundaries of a general rule.  In those situations, 
the agency must retain the power to deal with the problems on a case-to-case basis 
if the administrative process is to be effective.  There is thus a very definite place 
for the case-by-case evolution of statutory standards.13 

 Here, we understand that the Board has actually ruled to deny a prior CDUA for a similar 
project on one occasion.  Although a second CDUA for such a project was submitted, we 
understand it was withdrawn before any action by the Board.  There is no indication in the prior 
denial by the Board of a single CDUA regarding a similar project that there was an intention to 
make such a decision precedential or forever unchanging.   With respect to the State’s request in 
this matter, neither the general principle of stare decisis nor any pronunciation of precedent by the 
Board relative to its prior decisions precludes the Board from considering this CDUA on its merits 
despite a prior denial.  Moreover, circumstances have changed, as 1) the State is now the owner of 
the breakwater and submerged lands area, and faces potential liability for claims of personal injury; 
and 2) additional time has passed demonstrating that reasonable efforts short of physical 
modifications have been unsuccessful in discouraging the risky behavior of some people who come 
to the area.   

 Similarly, to the extent that there are any concerns regarding the doctrines of res judicata 
or collateral estoppel precluding the Board from approving the CDUA, those doctrines would 
similarly not prevent such an approval.  

The doctrine of res judicata provides “that the judgment of a court of competent jurisdiction 
is a bar to a new action in another court between the same parties or their privies concerning the 
same subject matter. It precludes the relitigation, not only of the issues that were actually litigated 
in the first action, but also of all grounds of claim and defense which might have been litigated in 
the first action but were not litigated or decided.”14 The Hawaii Supreme Court has held that the 
“doctrines of res judicata and collateral estoppel also apply to matters litigated before an 
administrative agency.”15 

Under Hawaii law, the doctrine of res judicata applies when: 1) the claim or cause of action 
asserted in the present action was or could have been asserted in the prior action, 2) the parties in 
the present action are identical to, or in privity with, the parties in the prior action, and 3) a final 
judgment on the merits was rendered in the prior action.16   Res judicata and collateral estoppel 
principles are applicable to matters litigated before administrative agencies when (1) the 
                                                 
13 Chenery, 332 U.S. at 202-03. 
14 Santos v. State, Dept. of Transp., Kauai Div., 64 Haw. 648, 651–52, 646 P.2d 962, 965 (1982). 
15 Id. at 653, 646 P.2d at 966. 
16 Dannenberg v. State, 139 Haw. 39, 59, 383 P.3d 1177, 1197 (2016) 
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administrative agency acts in a judicial capacity, (2) the agency resolves disputed issues of fact 
properly before it, and (3) the parties have an adequate opportunity to litigate.17 This standard was 
echoed by the United States Supreme Court, which stated: “When an administrative agency is 
acting in a judicial capacity and resolved disputed issues of fact properly before it which the parties 
have had an adequate opportunity to litigate, the courts have not hesitated to apply res judicata to 
enforce repose.”18  

As the Hawaii Supreme Court wrote “res judicata and collateral estoppel . . . apply to [only 
those] matters litigated before an administrative agency.”19  In other words, these principles “are 
tempered . . . by the prerequisite that a plaintiff have a full and fair opportunity to litigate the 
relevant issues.”20  

 In the course of submitting its original CDUA to the BLNR, the Foundation never fully 
and fairly litigated the relevant issues.  Specifically, the Foundation never presented evidence or 
argument at a contested hearing.  Unlike in Leong v. Hilton Hotels Corp.,21 where the court found 
the plaintiff had fully and fairly litigated by taking advantage of “evidentiary hearings and 
numerous appeals”, the Foundation did not participate in a contested case concerning the issues in 
its previously-filed CDUA.  Instead, soon after its application was denied, the Foundation 
conveyed the submerged lands at issue to the State, and the Foundation’s application was 
procedurally terminated.  For this reason, there was also no final judgment or determination by the 
Board.22   

 Furthermore, the full and fair litigation of an issue requires appellate review.  Not only did 
the Foundation never present evidence or argument, but the Board’s denial was never reviewed by 
an appellate body.  “Hawaii courts [will] not give preclusive effect to [administrative] 
proceedings” where the decision has gone “unreviewed.”23    The “relative competence and 
responsibility . . . as between an administrative agency and a court” counsel against giving 
preclusive effect to any agency determination absent judicial review.24   

 Ultimately, the BLNR’s denial was not a final judgment or determination in any sense of 
finality.  Factual findings were not entered, the legal issues had not been litigated, an administrative 
law judge or similar entity had not issued an opinion on the merits, and no appellate body, either 

                                                 
17 Santos at 653, 646 P.2d at 966.Id. 
18 United States v. Utah Constr. & Mining Co., 384 U.S. 394, 422, 86 S.Ct. 1545, 16 L.Ed.2d 642 (1966). 
19 Santos at 654, 646 P.2d at 966 (1982) (emphasis added).   
20 Pele Def. Fund v. Paty, 73 Haw. 578, 600, 837 P.2d 1247, 1261 (1992). 
21 698 F.Supp. 1496 (D. Haw. 1988). 
22 See Dannenberg v. State, 139 Hawaii 39, 60, 383 P.3d 1177, 1198 (2016) (applying res judicata and collateral 
estoppel only where “the particular issue in question was . . . finally decided”) (emphasis added). 
23 Carroll v. Maui Cnty., 866 F.Supp. 459, 464-65 (D. Haw. 1994). 
24 State v. Alvey, 67 Haw. 49, 54, 678 P.2d 5, 8-9 (1984). 
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administrative or judicial, had reviewed any legal or factual aspects of the denial. Because the 
fairness requirements and legal elements for res judicata and collateral estoppel were not present 
In the course of the Foundation's initial application, the Board's previous denial has no preclusive 
effect. 

Because each application is based on the case-specific facts of that application, denial of 
one application in the past will not preclude subsequent consideration and approval of a similar 
application. Thus, the BLNR has discretion to make a different decision this time. 

C. The State of Hawaii Does Not Have Sovereign Immunity as a Landowner of 
the Breakwater. 

One of the c01mnents recently submitted regarding the CDUA claims that the State has 
sovereign i1mnunity for any claims for personal injury. This c01mnent is wrong. The doctrine of 
sovereign ilmnunity provides that the State "is immune from suit for money damages, except 
where there has been a ' clear relinquishment' of inununity and the State has consented to be sued." 
Office of Hawaiian Affairs v. State, 110 Hawai'i 338, 356, 133 P.3d 767, 785 (2006) (quotation 
marks and citation omitted); Chun v. Bd. of Trs. of Emps. ' Ret. Sys. of Haw. , 106 Hawai ' i 416, 
432, 106 P .3d 339, 355 (2005). However, in this case, the State has waived its sovereign ilmnunity 
by statute under the State Tort Liability Act. HRS § 662-2 reads in full: 

The State hereby waives its i1mnunity for liability for the t01is of its employees and 
shall be liable in the same maimer and to the same extent as a private individual 
under like circumstances, but shall not be liable for interest prior to judgment or for 
punitive damages. 

Because the State is the owner of the breakwater, pursuant to HRS § 662-2 it is liable to 
persons who might be injured "to the same extent as a private individual under like circumstances" . 
Consequently, the State ca1mot rely upon the doctrine of sovereign i1mnunity for liability 
protection, and should take action to reduce the potential 1isk of injuries in the area by approving 
the proposed CDUA project. 

Thank you for the opportunity to provide these c01mnents in support of CDUA OA-3913. 

for 
KOBAYASHI SU GIT A & GODA, LLP 
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