
From: Jim Albertini
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] Concerning Pohakuloa
Date: Thursday, October 26, 2023 8:03:13 AM

Written testimony to DLND concerning Pohakuloa lease.

Some community concerns expressed about PTA include the following:
1.  What possible toxins are blowing in the dust, wind, and smoke off PTA from more
than 75 years of bombing and shelling, including the use of Depleted Uranium (DU)
radiation rounds at PTA?  It has been suggested that an independent authority install air
filters 360 degrees surrounding the base at government expense to see what might be
coming off the base.  What is your evaluation of PTA's lack of response to Hawaii
County Council's resolution 639-08 passed in July 2008 by a vote of 8-1 calling on 8
actions to be taken by PTA.  
2.  There are growing concerns about spreading wildfires started at PTA from bombing
and shelling.  Is PTA, located in the dry, windy center of Hawaii Island, our "Lahaina"
fire waiting to happen?
3.  There are growing concerns, in light of Military Red Hill fuel contamination of the the
aquifer on Oahu about toxins from PTA possibly contaminating the drinking water of
Hawaii Island.  Were military toxins found in the two water wells drilled at PTA 10
years ago?  Were the water wells tested for a wide range of military toxins? Why aren't
those wells being used by PTA instead of paying $2 million yearly to haul water to PTA?
4.  What are the military plans for clean up of all the Unexploded Ordnance (UXO) and
other toxins on the entire 133,000- acres of PTA?  I note that maps of PTA say "All of
PTA should be considered a Dud Hazard Area."
5.  It's been reported that less than half of PTA has been surveyed for cultural sites in 75
years.  Why the delay in doing cultural surveys for the entire base?
6.  There are growing community concerns about not renewing or canceling the State
lease of 23,000 acres for 65 years at a total cost of $1 and the rescinding of the US
presidential executive order in 1964 that seized 84,000 acres of Hawaiian crown and
government lands indefinitely for zero costs.7.  What are the current number of live-
rounds, and listing of all the various types of rounds, fired at PTA.  Is it 15 million, 20
million, 25 million?  The last figure I believe released about 20 years ago noted 14.8
million live rounds fired annually at PTA. What other rounds, besides live rounds, have
been fired at PTA?

                                                                                                            Jim Albertini, president
of Malu 'Aina

Jim Albertini Malu 'Aina Center For Non-violent Education & Action P.O. Box 489
Ola'a (Kurtistown) Hawai'i 96760 Phone 808-966-7622 Email ja@malu-aina.org Visit us
on the web at www.malu-aina.org

-- 
Jim Albertini Malu 'Aina Center For Non-violent Education & Action P.O. Box 
489 Ola'a (Kurtistown) Hawai'i 96760
Phone 808-966-7622 Email ja@malu-aina.org Visit us on the web at www.malu-
aina.org
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From: george cutright
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] LAND BOARD SUBMITTALS – 10/27/23
Date: Thursday, October 26, 2023 7:55:37 AM

Hello,
I'm writing in regards to leases held by the military on Hawaiian land.  I strongly encourage
the DLNR to not renew any leases for the military.  These lands should be in the hands of the
people.  The military has consistently shown that they are not good caretakers of the 'āina. 
How many spent munitions are we expected to tolerate on our land?  The courts have found
that the military has not cleaned up Pohakuloa.  They have not demonstrated that this will
change in the future.  These are grounds to not renew the military leases.  I urge you to not
renew.  Let the people care for the 'āina.
Thank you,
George Cutright
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October 25, 2023 
 
Via Electronic Mail 
 
Board of Land and Natural Resources 
Hawai‘i Department of Land and Natural Resources 
blnr.testimony@hawaii.gov 
 
Re: October 27, 2023, Board of Land and Natural Resources Meeting; Agenda Item D-11; 

Informational Briefing on Army Training Land Retention Efforts for the Pōhakuloa 
Training Area on the Island of Hawaiʻi and for the Kahuku, Kawailoa-Poamoho, and 
Mākua Training Lands on the Island of Oʻahu 

 
 
Dear Chair Chang and Members of the Board of Land and Natural Resources, 
  
Mahalo for this opportunity to comment on the U.S. Army’s efforts to retain use of State-owned 
lands within Mākua Military Reservation on O‘ahu beyond the 2029 expiration of the existing 
lease, including the Army’s recent proposal to acquire fee simple title to those lands in exchange 
for lands currently owned by the U.S. Government, which would be conveyed to the State. For 
decades, Earthjustice has advocated for the Army to return to the people of Hawai‘i military-
occupied lands in the ahupua‘a of Mākua, Kahanahāiki, and Ko’iahi. When the Army seized 
these lands for military training in 1942, it promised to return them within six months of the 
end of World War II. Nearly seven decades later, it is long past time to hold the Army to that 
promise. The Board should refuse any proposal that continues the Army’s occupation and use 
of these sacred lands. 
 
We attach for the Board’s consideration the comments Earthjustice submitted on the scope of 
the environmental impact statement the Army is preparing for its proposal to secure long-term 
military use of State-owned lands at Mākua, Kahanahāiki, and Ko’iahi. For purposes of today’s 
discussion, the most salient points are: 
 

• Continued military occupation and use of the sacred lands at Mākua, Kahanahāiki, and 
Ko’iahi is hewa; those activities must cease immediately. 

• Any decision about the future ownership and use of the lands at Mākua, Kahanahāiki, 
and Ko’iahi must consider the United States’ involvement in the illegal overthrow of the 
Hawaiian Kingdom, which Congress acknowledged in Public Law 103-150 (commonly 
known as the “Apology Resolution”) (attached). Among other things, the illegal 
overthrow resulted in the United States—and, subsequently, the State of Hawai‘i—
taking title to crown, government, and public lands of the Kingdom of Hawai‘i—

mailto:blnr.testimony@hawaii.gov


Earthjustice Testimony Re: Agenda Item D-11 
October 27, 2023, Meeting of the Board of Land and Natural Resources 
Page 2 
 
 

including the lands at Mākua, Kahanahāiki, and Ko’iahi—“without the consent of or 
compensation to the Native Hawaiian people of Hawaii or their sovereign 
government.” Pub. L. 103-150, 107 Stat. 1510, 1512 (Nov. 23, 1993). Continued military 
occupation, degradation, and desecration of those lands would inflict severe cultural 
and psychological harm on the Native Hawaiian people, who were unlawfully 
dispossessed of those lands. 

• In deciding the fate of the State-owned lands at Mākua, Kahanahāiki, and Ko’iahi, the 
Board must consider the substantial benefits that would come from freeing them—and 
the public-trust resources found there—from continued military occupation, putting an 
end to further training-related degradation, contamination, and destruction. The mere 
fact that the Army holds leases for these lands has largely put them off-limits to 
beneficial use by the public for generations. The Army severely limits access for 
cultural, subsistence and recreational purposes and often suddenly (and unilaterally) 
shuts down public access altogether. See, e.g., Complaint, Mālama Mākua v. Carter, Civ. 
No. 16-00597 (D. Haw. Nov. 7, 2016) (attached) (notwithstanding court-ordered 
settlement, Army unilaterally shut down cultural access). Allowing the lease to expire 
without renewal or transfer to the Army would reopen these lands to Hawai‘i’s people, 
conferring substantial benefits from increased public access for cultural, subsistence and 
recreational purposes and allowing these lands to return to culturally appropriate uses. 

• The Board should also bear in mind that decades of military occupation of and training 
on these lands have exacted their toll, with documented destruction of imperiled 
species, extensive erosion and sedimentation, noise blanketing surrounding areas, and 
contamination with unexploded ordnance (“UXO”). Ending the leases and requiring the 
Army to return these lands would confer substantial benefits by preventing further 
degradation and harm. It would also trigger the Army’s obligation to “remove weapons 
and shells used in connection with its training activities.” 1964 Mākua Military 
Reservation Lease (attached) ¶ 26. Removing UXO would reduce threats to the public 
outside the gates of the Army’s training installations (e.g., potential for accidental 
detonations, with the blast radius extending across Farrington Highway to Mākua 
Beach; offsite migration of contaminants) and would increase opportunities for cultural, 
subsistence and recreational activities conducted on lands currently leased to the Army. 

• Due to litigation that Earthjustice brought on behalf of Mālama Mākua, the Army has 
not used the lands within Mākua Military Reservation for any live-fire training since 
June 2004; the military has not fired a single bullet there for over 19 years ago. Even 
though the military has long been able to carry out its national security mission without 
live-fire training at Mākua Military Reservation, the Army nonetheless reserves the 
option to “propose the resumption of live-fire training … in the future.” Environmental 
Impact Statement Preparation Notice (July 2021) at 2-2, available at 
https://files.hawaii.gov/dbedt/erp/Doc_Library/2021-07-23-OA-EISPN-Army-Training-
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Land-Retention-on-Oahu.pdf. The Board should take that option off the table once and 
for all by declining to renew the Army’s lease or to convey ownership of State-owned 
lands at Mākua, Kahanahāiki, and Ko’iahi. 

We appreciate your consideration of our testimony. We urge the Board to require the Army to 
return the State-owned lands at Mākua, Kahanahāiki, and Ko’iahi when the current lease 
expires in 2029, or sooner, if possible. The Board should also hold the Army to the terms of the 
current lease, which mandate removal of all “weapons and shells used in connection with its 
training activities.” 1964 Mākua Military Reservation Lease ¶ 26. 
 
Regards, 
 

 
 

David L. Henkin 
Senior Attorney, Earthjustice 
 
DLH/tt 
Attachments 
 

https://files.hawaii.gov/dbedt/erp/Doc_Library/2021-07-23-OA-EISPN-Army-Training-Land-Retention-on-Oahu.pdf
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August 31, 2021 
 
Via Electronic Mail 
 
O‘ahu ATLR EIS Comments 
usarmy.hawaii.nepa@mail.mil 
 
 
Re: Scoping for Environmental Impact Statement for Army Training Land Retention of State 

Lands at Kahuku Training Area, Poamoho Training Area, and Makua Military 
Reservation, Island of O‘ahu, Hawai‘i, 86 Fed. Reg. 39,007 (July 23, 2021), 86 Fed. Reg. 
43,230 (Aug. 6, 2021) 

 
 
To Whom It May Concern: 
 
Earthjustice submits these comments on behalf of Mālama Mākua in response to the U.S. 
Army’s request for public input on the proper scope of the environmental impact statement 
(“EIS”) on the Army’s proposal to secure long-term military use of State-owned lands at 
Kahuku Training Area (“KTA”), Poamoho Training Area (“Poamoho”), and Makua Military 
Reservation (“MMR”) on O‘ahu, for which current leases expire on August 16, 2029. See 86 Fed. 
Reg. 39,007 (July 23, 2021); 86 Fed. Reg. 43,230 (Aug. 6, 2021). The Army is preparing this EIS 
pursuant to the National Environmental Policy Act (“NEPA”) to inform the Army’s own 
decisions regarding whether to continue occupying and training on State-owned lands and also 
pursuant to the Hawai‘i Environmental Policy Act (“HEPA”) to inform the State of Hawai‘i 
Board of Land and Natural Resources’ (“BLNR’s”) decisions regarding the public trust 
resources under its care. See Environmental Impact Statement Preparation Notice (“EISPN”) 
(July 2021) at 1-9 to 1-10, available at http://oeqc2.doh.hawaii.gov/Doc_Library/2021-07-23-OA-
EISPN-Army-Training-Land-Retention-on-Oahu.pdf. Please note that, while Mālama Mākua’s 
mission focuses on safeguarding the sacred lands at Mākua, Kahanahāiki and Ko‘iahi that lie 
within MMR, these comments apply equally to the EIS’s analysis of the Army’s proposal to 
retain training lands at KTA and Poamoho. 
 
As a threshold matter, we emphasize that Mālama Mākua considers continued military 
occupation and use of MMR, KTA and Poamoho for military training to be hewa, which should 
cease immediately. Accordingly, Mālama Mākua strongly supports the “no action” alternative, 
under which “the Army would not retain any of the State-owned land on KTA, Poamoho, or 
MMR after the current lease expiration.” EISPN at 2-12.  
 
While Mālama Mākua opposes any continued military occupation or use of MMR, KTA and 
Poamoho, it understands that the purpose of the EIS process “is to require disclosure of relevant 
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environmental considerations that were given a ‘hard look’ by the agency, and thereby to 
permit informed public comment on proposed action and any choices or alternatives that might 
be pursued with less environmental harm.” Lands Council v. Powell, 395 F.3d 1019, 1027 (9th Cir. 
2005); see also Haw. Rev. Stat. §§ 343-1, 343-2. Mālama Mākua offers its comments to assist the 
Army and BLNR in complying with their duties under NEPA and HEPA. 
 
Impacts Associated with Illegal Overthrow of Hawai‘i 
 
The EIS’s analysis of the impacts of any alternative that proposes continued military occupation 
of and training on State-owned lands at MMR, KTA or Poamoho must take into account the 
United States’ involvement in the illegal overthrow of the Hawaiian Kingdom, which Congress 
acknowledged in Public Law 103-150 (commonly known as the “Apology Resolution”) 
(attached). Among other things, the illegal overthrow resulted in the United States—and, 
subsequently, the State of Hawai‘i—taking title to crown, government and public lands of the 
Kingdom of Hawai‘i—including lands at MMR, KTA and Poamoho—“without the consent of or 
compensation to the Native Hawaiian people of Hawaii or their sovereign government.” Pub. L. 
103-150, 107 Stat. 1510, 1512 (Nov. 23, 1993). Continued military occupation, degradation and 
desecration of Kingdom lands, including the “State-owned” lands at MMR, KTA and Poamoho 
that are the subject of the EIS, inflict severe cultural and psychological harm on the Native 
Hawaiian people, who were unlawfully dispossessed of those lands.  
 
Analysis of the “No Action” Alternative Must Consider the Substantial Benefits of Terminating 
Military Occupation and Use of State-Owned Lands. 
 
In analyzing the “no action” alternative, the Army must consider the substantial benefits that 
would come from freeing the State-owned lands at MMR, KTA and Poamoho—and the public-
trust resources found there—from continued military occupation and from putting an end to 
further training-related degradation, contamination, and destruction.  
 
The mere fact that the Army holds leases for these lands has largely put them off-limits to 
beneficial use by the public for generations. The Army severely limits access for cultural, 
subsistence and recreational purposes and often suddenly (and unilaterally) shuts down public 
access altogether. See, e.g., EISPN at 2-1 to 2-2 (only portions of KTA and Poamoho open for 
recreation or hunting and such access is permitted only “on weekends and holiday” or 
seasonally); Complaint, Mālama Mākua v. Carter, Civ. No. 16-00597 (D. Haw. Nov. 7, 2016) 
(attached) (notwithstanding court-ordered settlement, Army unilaterally shut down cultural 
access at MMR). Allowing the leases to expire without renewal would reopen these lands to 
Hawai‘i’s people, conferring substantial benefits from increased public access for cultural, 
subsistence and recreational purposes and allowing these lands to return to culturally 
appropriate uses. 
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The decades of military occupation of and training on these lands have exacted their toll, with 
documented destruction of imperiled species, extensive erosion and sedimentation, noise 
blanketing surrounding areas, and contamination with unexploded ordnance (“UXO”) 
confirmed at MMR and likely at KTA. See EISPN at 3-5. Ending the leases would confer 
substantial benefits by preventing further degradation and harm. It would also trigger the 
Army’s obligation to “remove weapons and shells used in connection with its training 
activities.” 1964 MMR Lease (attached) ¶ 26; 1964 KTA Lease (attached) ¶ 29; 1964 Poamoho 
Lease (attached) ¶ 29. Removing UXO would reduce threats to the public outside the gates of 
the Army’s training installations (e.g., potential for accidental detonations, with the blast radius 
extending into public areas; offsite migration of contaminants) and would increase 
opportunities for cultural, subsistence and recreational activities conducted on lands currently 
leased to the Army. 
 
Analysis of Alternatives Must Consider Measures to Minimize Impacts of Continued Military 
Occupation and Use of State-Owned Lands 
 
The Army claims in its EISPN that it is only “following acceptance of the EIS” that BLNR may 
need to consider “[w]hat methods would be used to allow Army retention of the State-owned 
lands, and what terms would be associated with the selected methods.” EISPN at 1-10. The 
Army misstates the legally mandated procedures. Under Hawai‘i law, the EIS must evaluate 
“reasonable alternatives that could attain the objectives of the action,” with “particular attention 
… given to alternatives that might enhance environmental quality or avoid, reduce, or minimize 
some or all of the adverse environmental effects, costs, and risks of the action.” Haw. Admin. R. 
§ 11-200.1-24(h). Alternatives should examine “different designs or details of the proposed 
action that would present different environmental impacts.” Id. § 11-200.1-24(h)(1). Federal law 
similarly requires the alternatives analysis in an EIS to “[i]nclude appropriate mitigation 
measures not already included in the proposed action or alternatives.” 40 C.F.R. § 1502.14(e). 
Accordingly, under both state and federal law, the EIS itself, not some analysis performed 
following completion of the NEPA/HEPA process, must evaluate alternatives that incorporate 
measures to minimize the impacts of continued military occupation and use of any portion of 
MMR, KTA or Poamoho (e.g., lease conditions) that the Army proposes to retain.  
 
Reasonable conditions for any continued military occupation/use of State-owned lands that the 
EIS must evaluate include, but are not limited to: (1) a prohibition on any live-fire training; (2) 
provision for community observers to monitor military activities; (3) an ongoing obligation to 
clear all UXO; and (4) guarantees of adequate opportunities for cultural, subsistence and 
recreational access. These are discussed in greater detail below. 
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Prohibition on Live-Fire Training 
 
As the Army notes in its EISPN, “[n]one of the State-owned land at any of the three training 
areas is currently used for live-fire training or storage of live munitions.” EISPN at 3-13. The 
Army has not fired a single shot at MMR since June 2004, more than 17 years ago, and it has 
never conducted live-fire training at Poamoho. See id. Even though the military has long been 
able to carry out its national security mission without live-fire training at MMR, KTA or 
Poamoho, the Army nonetheless wants to reserve the option to “propose the resumption of live-
fire training in some form in the future on State-owned lands.” Id. at 2-2. The EIS should 
evaluate alternatives that take that option off the table. 
 
Specifically, the EIS should evaluate alternatives that prohibit live-fire training on any State 
lands that the military retains after August 16, 2029. Such alternatives would ensure against the 
significant harm to public trust resources associated with any future resumption of live-fire 
training. Harms that such alternatives would avoid or minimize include, but are not limited to, 
training-related fires that destroy native habitat, kill imperiled species, pollute the air, and 
result in contaminated runoff from burned lands; destruction of cultural resources; restrictions 
on cultural, subsistence, and recreational access by the public to training lands; hazards related 
to unexploded ordnance; noise impacts to surrounding communities and to areas used for 
recreation and/or subsistence hunting and fishing; and rendering the land unfit for future, 
beneficial, civilian use. See, e.g., Final EIS for Military Training Activities at MMR (June 2009). 
 
The 1964 leases that are currently in effect for MMR, KTA and Poamoho confirm that 
alternatives that prohibit live-fire training activities on state lands are both reasonable and 
feasible. All three leases contain conditions that prohibit the military from using “any portion of 
[leased state lands] as an impact area for explosive or incendiary munitions of any type.” 1964 
MMR Lease ¶ 8; 1964 KTA Lease ¶ 15; 1964 Poamoho Lease ¶ 15. The leases for KTA and 
Poamoho further “limit firing on the premises to weapons not larger than .50 caliber.” 1964 
KTA Lease ¶ 15; 1964 Poamoho Lease ¶ 15. Going forward, the prohibition on live-fire training 
on State-owned lands should be extended to prohibit the firing of any weapons either on leased 
State lands or from leased State lands into federally held training areas, which would confer 
protection (and, thus, significant benefit) to public trust resources on land that is currently 
under federal ownership. Notably, the Army’s stated need for continued military use of State-
owned land at MMR, KTA and Poamoho “is to allow the military to sustain current training 
and combat readiness requirements on Army-managed lands in Hawai‘i.” EISPN at 1-8 
(emphasis added). As discussed, current training does not include any live-fire training at any 
of these facilities. 
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Community Observers to Monitor Military Activities 
 
To minimize the impacts associated with military use of State-owned land, adequate monitoring 
of the Army’s compliance with lease terms is vital. In Ching v. Case, 145 Hawai‘i 148, 449 P.3d 
1146 (2019), the Hawai‘i Supreme Court held that the BLNR had breached its trust duties to 
monitor the Army’s compliance with the terms of its lease for State-owned land located within 
Pōhakuloa Training Area on Hawai‘i Island. To help ensure adequate monitoring of the Army’s 
compliance with the conditions and limitations included in any new lease or other agreement 
for continued military occupation and use of State-owned lands at MMR, KTA or Poamoho, the 
EIS should examine alternatives that provide for community observers to monitor all military 
activities that take place on, or otherwise affect, leased lands.  
 
The court-ordered settlement currently in effect for MMR confirms the reasonableness, 
feasibility and importance of imposing a community observer requirement. That agreement 
provides that “[a]t least one member of Mālama Mākua will be allowed access as an observer to 
each live-fire training exercise at MMR, post-training UXO cleanup, and post-training 
evaluation of damage to cultural sites.” Settlement Agreement and Stipulated Order, Mālama 
Mākua v. Rumsfeld, Civ. No. 00-00813 SOM LEK, at ¶ 12 (D. Haw. Oct. 4, 2001) (“2001 
Settlement”) (attached). The settlement further provides for “[o]ther members of the Wai‘anae 
Coast community” to serve as observers. Id. In consultation with Mālama Mākua, the Army 
established detailed protocols for monitoring by community observers. See Access by Members 
of Mālama Mākua and/or Members of the Wai‘anae Coast to Observe Training at Mākua 
Military Reservation (Nov. 2, 2001) (attached).  
 
During the limited period (from October 2001 to June 2004) when live-fire training occurred at 
MMR, Mālama Mākua and Wai‘anae Coast community observers witnessed, flagged and 
prevented numerous violations by the Army of limitations on live-fire training imposed by the 
U.S. Fish and Wildlife Service to ensure compliance with the Endangered Species Act (e.g., unit 
commanders attempting to continue training exercises when the burn index was too high and 
mortar rounds fired outside the firebreak roads). Conditioning any lease renewal on the Army 
allowing community observers would likewise help ensure compliance with lease terms that 
seek to prevent harm to the human environment. 
 
Comprehensive Removal of Unexploded Ordnance 
 
As noted above, the current leases for MMR, KTA and Poamoho oblige the Army, upon 
expiration or other termination of the leases, to “remove weapons and shells used in connection 
with its training activities.”  1964 MMR Lease ¶ 26; 1964 KTA Lease ¶ 29; 1964 Poamoho Lease ¶ 
29. All three leases, however, limit the Army’s obligation to clean up UXO to only 
“expenditures for removal of shells [that] will not exceed the fair market value of the land.” 
1964 MMR Lease ¶ 26; 1964 KTA Lease ¶ 29; 1964 Poamoho Lease ¶ 29. Moreover, while the 
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Army is obliged to “make every reasonable effort … to remove or deactivate all live or blank 
ammunition upon completion of a training exercise,” the current leases impose no clear duty on 
the Army, prior to the leases’ termination, to remove any UXO that its “reasonable” efforts may 
have missed. 1964 KTA Lease ¶ 9; 1964 Poamoho Lease ¶ 9; see also 1964 MMR Lease ¶ 8 (same). 
 
UXO on Army training lands poses grave threats to the public now, not just when leases end. 
That threat extends to members of the public outside of Army training facilities because 
shrapnel from UXO that accidentally detonates does not magically stop at the military training 
area’s fence line. To minimize threats to the public, the EIS should examine alternatives that 
mandate the Army to conduct ongoing, comprehensive clearance of UXO from all leased State-
owned lands, as well as from any “ceded” lands claimed by the federal government where UXO 
might threaten the public when conducting activities on leased lands or on lands outside of 
military training areas. The Army should be obliged to continue UXO clearance until all UXO is 
removed, with no funding limitation. 
 
The Army has also used the presence of UXO on military training lands as a justification for 
restricting public access to those lands to conduct cultural, subsistence and recreational 
activities, inflicting significant harm on neighboring communities and cultural practitioners. To 
minimize such harms in the future (and to mitigate the harm that military occupation and use 
of these lands has inflicted in the past), the EIS should examine alternatives that condition any 
lease renewal on the Army’s commitment to clear UXO from all lands at MMR, KTA and 
Poamoho (whether leased from the State or claimed as “ceded” by the federal government), 
which would remove obstacles to cultural, subsistence and recreational access. 
 
The court-ordered settlement for MMR confirms the reasonableness and feasibility of such lease 
conditions. To reduce the risk to members of the public using Mākua Beach and Farrington 
Highway (i.e., conducting activities outside MMR), the settlement requires the Army to clear 
UXO from “the area within MMR extending 1,000 meters mauka (towards the mountains) from 
Farrington Highway.” 2001 Settlement ¶ 8(a). The settlement also requires the Army to clear 
UXO from “additional, high priority areas at MMR” in order to “increas[e] access to cultural 
sites.” Id. ¶ 8(b); see also High Priority Site List for UXO Clearance (June 12, 2009) (attached).1 
The settlement obliged the Army to “make good faith efforts to secure the necessary funding” 
for this UXO clearance, without placing any cap on the required expenditures. 2001 Settlement 
¶ 8(a); see also id. ¶ 8(b). 
 

 
1 While the 2001 Settlement obliges the Army to clear UXO from twenty-two sites to allow for 
cultural access, scores of other cultural sites at MMR remain off-limits to cultural access due to 
the presence of UXO. See Site List and Terrain Analysis for the Identification of Public Access 
Priorities, Makua Military Reservation, Oahu, Hawaii (Feb. 2009) (attached). 
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Cultural, Subsistence and Recreational Access 
 
For many decades, military occupation of and training on lands at MMR, KTA and Poamoho 
have inflicted significant harm on the community by severely limiting—and often completely 
prohibiting—public access for cultural, subsistence and recreational purposes. The EIS should 
evaluate alternatives that would minimize these harms by ensuring that, should the Army be 
permitted to continue its occupation and use of any State-owned lands, the public will have 
adequate opportunities for access on both State-owned lands and “ceded” lands claimed by the 
federal government. The prohibition on live-fire training and mandate to conduct 
comprehensive UXO removal (discussed above) will create better conditions for such access to 
occur. 
 
The court-ordered settlement for MMR confirms the reasonableness and feasibility of such lease 
conditions. The settlement requires the Army to give members of the Wai‘anae Coast 
community “daytime access (sunrise to sunset) to MMR to conduct cultural activities at least 
twice a month” and to allow “overnight access (from two hours before sunset on the first day 
until two hours after sunset on the second day) to MMR to conduct cultural activities on at least 
two additional occasions per year.” 2001 Settlement ¶ 13. The Army agreed to provide this 
cultural access at a time that it contemplated conducting live-fire training exercises at MMR. See 
id. ¶¶ 2-3. Given that no live-fire training currently occurs at MMR, KTA or Poamoho, it is both 
reasonable and feasible for the Army to provide more frequent public access to these training 
areas for cultural—as well as subsistence and recreational—purposes. 
 
Funding for Community Peer-Review of Army Studies 
 
“NEPA’s public comment procedures are at the heart of the NEPA review process.” California v. 
Block, 690 F.2d 753, 770 (9th Cir. 1982). To effectuate “the paramount Congressional desire ... to 
ensure that an agency is cognizant of all the environmental trade-offs that are implicit in a 
decision[,] ... NEPA requires not merely public notice, but public participation in the evaluation 
of the environmental consequences of a major federal action.” Id. at 771. 
 
The communities that are most directly affected by the Army’s proposal to retain State-owned 
lands for military training are struggling economically. According to the most recent census 
data, nearly one-quarter of the residents in Wai‘anae, where MMR is located, live in poverty. See 
https://www.census.gov/quickfacts/fact/table/waianaecdphawaii/LND110210. These data 
predate the COVID-19 pandemic, which has hit the Wai‘anae Coast community particularly 
hard. To enable struggling communities to participate actively and effectively in the NEPA 
process, the Army should provide technical assistance funds that the community can use to hire 
experts to peer review and supplement the studies the Army prepares as part of its draft EIS. 
Access to technical assistance will help communities provide informed comments regarding 

https://www.census.gov/quickfacts/fact/table/waianaecdphawaii/LND110210
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their concerns and will also increase public understanding of the information generated during 
the NEPA process. 
 
Twenty years ago, the Army agreed to provide members of the Wai‘anae Coast community 
with $50,000 of technical assistance to “help them better understand the technical issues and 
study protocols to be used during the NEPA process at MMR.” 2001 Settlement ¶ 9(a). The 
Army should provide similar funds again. Given that costs have gone up in the intervening 
decades and that the Army’s current proposal directly affects three separate communities, we 
urge the Army to contribute at least $250,000 for technical assistance in reviewing and 
commenting on the draft EIS. 
 
 
Thank you for your consideration of these comments. If you have any questions or would 
otherwise like to discuss these comments, please feel free to contact me via email 
(dhenkin@earthjustice.org) or telephone (808-599-2436). 
 
Regards, 
 

 
 

David L. Henkin 
Senior Attorney 
 
DLH/tt 
Attachments 

mailto:dhenkin@earthjustice.org
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Plaintiff Mālama Mākua complains of Defendants as follows: 

 
INTRODUCTION 

1. Beginning in June of 2014, the United States Army began to prevent 

Plaintiff Mālama Mākua and other members of the Wai‘anae Coast community 

from accessing cultural sites at Mākua Military Reservation (“MMR”).  By July 

2014, the Army had prohibited access to all cultural sites at MMR, a blanket ban 

that remains in place to this day.  Beginning in April of 2015, the Army extended 

the ban to other areas at MMR where Mālama Mākua and other members of the 

Wai‘anae Coast community previously had routinely conducted cultural activities, 

including, but not limited to, most of MMR’s firebreak road network and the 

Mākua ahu, which the community constructed in 2001 for the annual celebration of 

the Makahiki at MMR. 

2. This action seeks an order compelling compliance by the Secretary of 

Defense and the Secretary of the United States Department of the Army 

(hereinafter referred to collectively as “Defendants”) with obligations they 

voluntarily assumed when they entered into the Settlement Agreement and 

Stipulated Order in Mālama Mākua v. Rumsfeld, Civ. No. 00-00813 SOM LEK 

(D. Haw. Oct. 4, 2001) (“2001 Settlement”).  Specifically, Plaintiff Mālama Mākua 

seeks compliance with Defendants’ duty to allow members of the Wai‘anae Coast 

community, including Mālama Mākua, to access cultural sites and other areas at 
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MMR to conduct cultural activities.  See 2001 Settlement ¶¶ 8(b), 13.  Moreover, 

to the extent Defendants claim that the presence of unexploded ordnance (“UXO”) 

renders cultural access to any area at MMR unsafe, Mālama Mākua further seeks 

compliance with Defendants’ duty to clear UXO to permit cultural access.  See id. 

¶ 8(a), (b). 

3. Mālama Mākua seeks a declaratory judgment that Defendants have 

violated and are violating the aforementioned obligations by (1) prohibiting 

members of the Wai‘anae Coast community, including Mālama Mākua, from 

accessing any of Mākua’s cultural sites, as well as other areas at MMR, to conduct 

cultural activities and (2) failing to make good faith efforts promptly to clear any 

UXO that Defendants contend precludes safe cultural access.  Mālama Mākua 

respectfully asks the Court to issue an order compelling Defendants to remedy 

these violations by (1) promptly reopening access to Mākua’s cultural sites and 

other areas and (2), if Defendants contend that the presence of UXO renders access 

to any area at MMR unsafe, promptly to develop a plan and secure funding for 

clearance of such UXO. 

 
JURISDICTION AND VENUE 

4. The Court has subject matter jurisdiction over the claims for relief in 

this action pursuant to 28 U.S.C. § 1346 (United States as defendant); 28 U.S.C. § 

1361 (actions to compel an officer of the United States to perform his duty); and 28 
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U.S.C. §§ 2201-02 (power to issue declaratory judgments in cases of actual 

controversy).  See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375 (1994); 

Mālama Mākua v. Gates, Civ. No. 00-00813 SOM LEK, 2008 WL 976919, at *7 

(D. Haw. Apr. 9, 2008). 

5. Venue lies properly in this judicial district by virtue of 28 U.S.C. § 

1391(e) because this is a civil action in which officers or employees of the United 

States or an agency thereof are acting in their official capacity or under color of 

legal authority, a substantial part of the events or omissions giving rise to the 

claims occurred in this judicial district, and Plaintiff Mālama Mākua resides here.  

 
PARTIES 

A. Plaintiff 

6. Plaintiff Mālama Mākua is a Hawai‘i nonprofit corporation, whose 

members consist primarily of residents of the Wai‘anae District of O‘ahu.  The 

organization’s goals include restoration of the land at MMR, return of the land to 

appropriate traditional and cultural uses, and protection of the public from adverse 

impacts associated with military training-related activities at MMR.  Members of 

Mālama Mākua include native Hawaiian practitioners, community leaders, and 

educators who are actively involved in the land-use issues associated with MMR. 
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7. Mālama Mākua and its members are committed to the preservation 

and perpetuation of native Hawaiian culture, traditional and customary Hawaiian 

practices, cultural sites and resources in the Mākua region, including at MMR. 

8. Mālama Mākua and its members work to protect and restore Hawaiian 

cultural sites at MMR, as well as to increase opportunities for cultural access to 

those sites.  For example, in negotiating the 2001 Settlement, Mālama Mākua 

secured Defendants’ commitments to permit regular cultural access to MMR and to 

clear UXO to increase opportunities for cultural access.  Mālama Mākua returned 

to court in 2008 and 2009 to enforce the Army’s obligations with respect to 

cultural access. 

9. Following the entry of the 2001 Settlement as a court order, Mālama 

Mākua and its members regularly accessed cultural sites and other areas at MMR 

to conduct cultural activities, until Defendants began imposing the restrictions on 

access complained of herein. 

10. Mālama Mākua has attempted to work cooperatively with the Army to 

secure the reopening of cultural sites and other locations at MMR, so that cultural 

practices may resume.   Despite Mālama Mākua’s best efforts, Defendants have 

refused to reopen access to any of MMR’s cultural sites or to other areas where 

Mālama Mākua and others previously conducted cultural activities. 
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11. Mālama Mākua and its members intend to continue their efforts to 

protect and restore Mākua and, whenever possible, to increase and expand their use 

of MMR.  The above-described religious, spiritual, cultural, aesthetic and 

educational interests of Mālama Mākua and its members, have been, are being, 

and, unless the relief prayed herein is granted, will continue to be adversely 

affected and irreparably injured by Defendants’ continued refusal to permit cultural 

access to cultural sites and other locations at MMR, as is more fully set forth 

below.  The individual interests of Plaintiff’s members as well as its organizational 

interests are thus directly and adversely affected by Defendants’ unlawful actions.  

 
B. Defendants. 

12. Defendant Ashton Carter is the Secretary of Defense, and is sued 

herein in his official capacity.  He has the ultimate responsibility to ensure that the 

Army’s actions conform to the requirements of the 2001 Settlement.  If ordered by 

the Court, Secretary Carter has the authority and ability to remedy the harm 

inflicted by Defendants’ noncompliance with the duties they voluntarily assumed 

when they entered into the 2001 Settlement. 

13. Defendant Eric Fanning is the Secretary of the United States 

Department of the Army, and is sued herein in his official capacity.  He has the 

responsibility to ensure that the Army’s actions conform to the requirements of the 

2001 Settlement.  If ordered by the Court, Secretary Fanning has the authority and 
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ability to remedy the harm inflicted by the Army’s noncompliance with the duties 

it voluntarily assumed when it entered into the 2001 Settlement. 

 
BACKGROUND FACTS 

A. The 2001 Settlement Guarantees Cultural Access To MMR And 
Requires Defendants To Clear UXO To Permit Access To Cultural 
Sites.  

14. On December 20, 2000, Mālama Mākua filed a lawsuit in this Court, 

entitled Mālama Mākua v. Rumsfeld, Civ. No. 00-00813 SOM LEK, alleging that 

Defendants’ failure to prepare an environmental impact statement for military 

training activities proposed for MMR violated the National Environmental Policy 

Act. 

15. On October 4, 2001, the parties signed and this Court approved a 

settlement resolving Mālama Mākua’s claims.  

16. Paragraph 13 of the 2001 Settlement Agreement guarantees that 

“[m]embers of the Wai‘anae Coast community, including Mālama Mākua, will be 

allowed daytime access (sunrise to sunset) to MMR to conduct cultural activities at 

least twice a month.”  It further provides that, “[a]dditionally, members of the 

Wai‘anae Coast community, including Mālama Mākua, will be allowed overnight 

access (from two hours before sunset on the first day until two hours after sunset 

on the second day) to MMR to conduct cultural activities on at least two additional 

occasions per year.” 
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17. The 2001 Settlement allows Defendants to impose limitations on 

cultural access, but only if limitations are “based on requirements for training, 

safety, national security, and compliance with applicable laws and regulations.”  

2001 Settlement ¶ 13.  Moreover, before imposing any limitation on access, 

Defendants must consult native Hawaiian cultural practitioners, including those 

from Mālama Mākua. 

18. Paragraph 13 of the 2001 Settlement further provides that Mālama 

Mākua and Defendants “will establish protocols for [cultural access] promptly.”  

Id.  The parties did so, lodging their Cultural Access Agreement with this Court on 

July 18, 2002. 

19. The Cultural Access Agreement reiterates the 2001 Settlement’s 

provision that Defendants may limit cultural access only “based on requirements 

for training, safety, national security or compliance with applicable laws and 

regulations.”  Cultural Access Agreement ¶ 5(G).  It also requires Defendants, if 

they have concerns regarding a request for access, promptly to “confer with the 

[cultural access] applicant’s point of contact in a good faith attempt to resolve any 

concerns or logistical issues that [Defendants] may have and to find a suitable and 

mutually acceptable solution to those concerns (e.g., find an alternate date for the 

access, reach agreement on modifications to the proposed access, etc.).”  Id. 
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20. At the time the parties entered into the 2001 Settlement, they were 

aware that UXO at MMR poses a potential safety risk to cultural access 

participants.  To reduce that risk, Paragraph 8(a) of the 2001 Settlement obliges 

Defendants to develop “a plan for UXO clearance for the area within MMR 

extending 1,000 meters mauka (towards the mountains) from Farrington Highway” 

and to complete “clearance activities in this area … as soon as practicable.” 

21. Paragraph 8(b) of the 2001 Settlement Agreement further requires 

Defendants to “identify additional, high priority areas at MMR for UXO clearance, 

with the focus on increasing access to cultural sites.”  After Defendants identify 

these “additional, high priority sites,” they must “make good faith efforts promptly 

to develop a plan and secure specific funding for the clearance of UXO from these 

areas to provide safe, controlled access to identified cultural sites.”  2001 

Settlement ¶ 8(b). 

22. Soon after the entry of the 2001 Settlement, Mālama Mākua began 

exercising its cultural access rights, with Mālama Mākua’s first access taking place 

in November 2001.  From then until the middle of 2014, Mālama Mākua routinely 

accessed cultural sites at MMR during the bimonthly daytime accesses guaranteed 

under Paragraph 13 of the 2001 Settlement.  Defendants also routinely allowed 

Mālama Mākua to access other locations at MMR for cultural purposes, including 

MMR’s firebreak road network (with the exception of the area identified as 
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containing improved conventional munitions) and the Mākua ahu, which the 

community constructed in 2001 for the annual celebration of the Makahiki at 

MMR. 

23. Pursuant to Paragraph 8(b) of the 2001 Settlement, Defendants cleared 

UXO from, and routinely allowed Mālama Mākua access to, ten high priority 

cultural sites located mauka of 1,000 meters from Farrington Highway:  Sites 

4536, 4542, 6505, 6506, 6508, 6596, 6597, 6603, 6613 and 6621.  Pursuant to 

Paragraph 8(a) of the 2001 Settlement, Defendants also periodically cleared UXO 

to allow Mālama Mākua to access sites located within 1,000 meters of Farrington 

Highway, including, but not limited to, Sites 4537, 4542, 4546, 5456 and 5926. 

 
B. In Mid-2014, Defendants Impose A Blanket Ban On Access To 

MMR’s Cultural Sites. 

24. On or about May 24, 2014, the Programmatic Agreement Among The 

U.S. Army Garrison-Hawaii, The Hawaii State Historic Preservation Officer, And 

The Advisory Council On Historical Preservation For Section 106 Responsibilities 

For Routine Military Training At Makua Military Reservation, Oahu Island, 

Hawaii (“Programmatic Agreement”) expired.  Among other things, the 

Programmatic Agreement – which had been adopted pursuant to the National 

Historic Preservation Act (“NHPA”) – governed the maintenance of vegetation on 

trails leading to and within cultural sites at MMR. 
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25. During the twelve and one-half years prior to May 24, 2014 that 

cultural access at MMR pursuant to the 2001 Settlement had taken place, there 

were no documented instances of damage to any cultural site from vegetation 

management.  Despite that fact, following the expiration of the Programmatic 

Agreement, Defendants decided that no vegetation management for cultural access 

could take place until a new memorandum of agreement (“MOA”) pursuant to the 

NHPA was finalized. 

26. On June 7, 2014, members of Mālama Mākua arrived at MMR for a 

regularly scheduled daytime access.  In compliance with the Cultural Access 

Agreement, Mālama Mākua had provided Defendants with its access request on 

May 23, 2014, more than the required seven (7) working days’ advance notice.  

Mālama Mākua’s advance notice requested access to, inter alia, Site 4546 to permit 

participants to visit and to offer ho‘okupu (ceremonial gifts) at the site’s heiau 

(temple). 

27. With no prior consultation, on the very day of the June 7, 2014 access, 

Defendants denied Mālama Mākua access to Site 4546 on the grounds that, due to 

the lack of vegetation management, the height of the grass at the site, as well as a 

portion of the trail leading up to the site, was too long to allow safe access. 
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28. By July 2014, Defendants had imposed a ban on access to all of 

MMR’s cultural sites (including the trails leading to those sites), claiming that, due 

to the lack of vegetation management, the grass was too high for safe access. 

29. Mālama Mākua is informed and believes, and on the basis of that 

information and belief alleges, that, following the Programmatic Agreement’s 

expiration, the Army expedited its NHPA compliance to allow vegetation 

management related to military training to resume.  In contrast, Defendants 

dragged their feet in complying with the NHPA with respect to vegetation 

management related to cultural access.  The MOA for vegetation management for 

cultural access was not finalized until September 11, 2015, more than a year after 

Defendants cut off all access to MMR’s cultural sites.   

 
C. Defendants Extend The Ban On Cultural Access. 

30. Completion of the vegetation management MOA in September 2015 

did not end Defendants’ ban on access to MMR’s cultural sites.  On or about April 

6, 2015, two Army-contracted grass cutters (who were maintaining vegetation for 

training, not cultural access) were injured by UXO.  Defendants promptly banned 

all cultural access at MMR, prohibiting Mālama Mākua and other access 

participants from even entering MMR’s gates, while Defendants conducted an 

investigation of the accident. 
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31.  The complete ban on cultural access continued until November 2015.  

At that time, Defendants partially lifted the ban, strictly limiting access to only a 

few locations, none of which is a cultural site:  the paved parking area at the 

entrance to MMR, a pavilion located near the parking area and the area 

immediately adjacent to it, the ahu at Kahanahāiki and Ko‘iahi the community uses 

for the annual celebration of the Makahiki at MMR, and the portion of the 

firebreak road network between the pavilion and the Kahanahāiki and Ko‘iahi ahu. 

32. Defendants did not allow access to the Mākua ahu to resume, due to 

the discovery of nearby “anomalies” that might indicate the presence of UXO. 

33. Defendants continued the ban on access to all cultural sites at MMR, 

claiming that it needed to await the completion of a report from the U.S. Army 

Technical Center for Explosives Safety (“USATCES”) making recommendations 

for cultural access at MMR.  Defendants took this position despite the facts that:  

(1) USATCES already prepared a report with such recommendations in 2005; (2) 

no live-fire training has taken place at MMR since June 2004, and, consequently, 

no UXO has been introduced to MMR since USATCES prepared its 2005 report 

and recommendations; (3) until mid-2014, Defendants had been implementing the 

2005 USATCES recommendations to allow cultural access for nearly a decade; 

and (4), during the nearly decade and a half of cultural access at MMR, no cultural 
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access participant at MMR has ever been hurt, either prior to or after 

implementation of the 2005 USATCES recommendations. 

 
D. Defendants Refuse To Lift The Ban On Cultural Access. 

34. On or about April 8, 2016, USATCES finalized its second report with 

recommendations for cultural access at MMR.  These latest recommendations are 

virtually identical to the recommendations USATCES made in its 2005 report. 

35. Mālama Mākua is informed and believes, and on the basis of that 

information and belief alleges, that Defendants have been implementing the 

September 2015 MOA for vegetation management for cultural access, cutting grass 

on the trails leading to cultural sites and within the sites. 

36. Mālama Mākua is informed and believes, and on the basis of that 

information and belief alleges, that, during the summer of 2016, Defendants 

cleared the anomalies from the vicinity of the Mākua ahu. 

37. The only allegedly safety-based reasons Defendants have ever given 

for their near total ban on cultural access at MMR (including their blanket ban on 

access to cultural sites) are (1) the lack of a vegetation management MOA to allow 

the grass to be cut within and on trails leading to cultural sites and (2) the alleged 

need for USATCES to prepare a second report with recommendations for cultural 

access.  Despite the fact that the vegetation management MOA was completed in 

September 2015 and the USATCES report was completed in April 2016, removing 
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any arguable safety-based justification for restricting cultural access, Defendants 

persist in refusing to reopen cultural access.   

38. Despite Mālama Mākua’s repeated requests, Defendants have refused 

to open any of the currently closed areas at MMR – including, but not limited to, 

any cultural site – to cultural access, to commit to a schedule for doing so or, even, 

to commit to any deadline for making a decision on whether or when to reopen 

such access. 

39. Mālama Mākua is informed and believes, and on the basis of that 

information and belief alleges, that, despite Mālama Mākua’s repeated requests, 

Defendants have refused to implement the USATCES recommendations to allow 

access to MMR’s cultural sites to resume, to commit to a schedule for doing so or, 

even, to commit to any deadline for making a decision on whether to implement 

the USATCES recommendations. 

40. Despite Mālama Mākua’s repeated requests, Defendants have refused 

to state whether they currently contend that the presence of UXO currently renders 

access to any area at MMR unsafe.  To the extent that Defendants contend that the 

presence of UXO currently renders cultural access unsafe, Mālama Mākua is 

informed and believes, and on the basis of that information and belief alleges, that, 

with the possible exception of the removal of the anomalies near the Mākua ahu 

(which may not have included any actual UXO), Defendants have failed to remove 
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any UXO to allow for cultural access at MMR to resume since closing access to all 

cultural sites in mid-2014. 

41. Pursuant to Paragraph 15(b) of the 2001 Settlement, Plaintiff Mālama 

Mākua provided Defendants with written notice of the violations detailed herein 

more than ten (10) days before filing this action. 

42. In subsequent negotiations, Defendants denied that any violations 

have occurred and refused to take any steps to address Mālama Mākua’s concerns. 

  
FIRST CLAIM FOR RELIEF 

 
(Violations of Paragraph 13 of 2001 Settlement) 

 
43. Plaintiff Mālama Mākua realleges, as if fully set forth herein, each 

and every allegation in the preceding paragraphs of this Complaint. 

44. Defendants’ ongoing, near total ban on cultural access at MMR 

(including their blanket ban on access to cultural sites) violates Paragraph 13 of the 

2001 Settlement because it is not “based on requirements for training, safety, 

national security, [or] compliance with applicable laws and regulations.” 

 
SECOND CLAIM FOR RELIEF 

(Violations of Paragraph 8(b) of 2001 Settlement) 
 

45. Plaintiff Mālama Mākua realleges, as if fully set forth herein, each 

and every allegation in the preceding paragraphs of this Complaint. 
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46. Defendants’ blanket ban on access to high priority cultural sites 

located mauka of 1,000 meters from Farrington Highway and their failure to “make 

good faith efforts promptly to develop a plan and secure specific funding for the 

clearance of [any] UXO from these areas” that Defendants contend precludes 

“safe, controlled access” violate Paragraph 8(b) of the 2001 Settlement.  

 
THIRD CLAIM FOR RELIEF 

(Violations of Paragraph 8(a) and (b) of 2001 Settlement) 
 

47. Plaintiff Mālama Mākua realleges, as if fully set forth herein, each 

and every allegation in the preceding paragraphs of this Complaint. 

48. To the extent that Defendants claim the presence of UXO renders 

cultural access to any area at MMR unsafe, Defendants’ failure to make good faith 

efforts promptly to clear UXO to permit cultural access to such areas to resume 

violates Paragraphs 8(a) and 8(b) of the 2001 Settlement. 

 
PRAYER FOR RELIEF 

  WHEREFORE, Plaintiff Mālama Mākua prays for relief as follows: 

1. For a declaratory judgment that:   

(a)  Defendants’ ongoing, near total ban on cultural access at MMR 

(including their blanket ban on access to cultural sites) violates 

Paragraph 13 of the 2001 Settlement; 
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(b) Defendants’ blanket ban on access to high priority cultural sites 

located mauka of 1,000 meters from Farrington Highway and 

their failure to make good faith efforts promptly to clear any 

UXO from these areas that Defendants contend precludes safe, 

controlled access violate Paragraph 8(b) of the 2001 Settlement; 

and 

(c) To the extent that Defendants claim the presence of UXO 

renders cultural access to any area at MMR unsafe, Defendants’ 

failure to make good faith efforts promptly to clear UXO to 

permit cultural access to such areas to resume violates 

Paragraphs 8(a) and 8(b) of the 2001 Settlement.  

2. For an order establishing a schedule for Defendants promptly to 

reopen access to MMR’s cultural sites and other areas where Mālama Mākua and 

other members of the Wai‘anae Coast community previously had conducted 

cultural activities. 

3. For a further order establishing prompt deadlines for Defendants to 

develop a plan and secure funding to clear UXO from any area at MMR where 

Defendants contend the presence of UXO renders unsafe the cultural access that 

Mālama Mākua and other members of the Wai‘anae Coast community had 

previously conducted. 
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4. For the Court to retain continuing jurisdiction to review Defendants’ 

compliance with all judgments and orders entered herein. 

5. For such additional judicial determinations and orders as may be 

necessary to effectuate the foregoing. 

6. For an award of Plaintiff’s costs of litigation, including reasonable 

attorneys’ fees; and 

7. For such other and further relief as the Court may deem just and 

proper to effectuate a complete resolution of the legal disputes between Plaintiff 

and Defendants. 

 
DATED:  Honolulu, Hawaiʻi, November 7, 2016. 

 
EARTHJUSTICE 
David L. Henkin 
850 Richards Street, Suite 400 
Honolulu, Hawaiʻi  96813 
 
/s/ David L. Henkin   
DAVID L. HENKIN 
Attorneys for Plaintiff Mālama Mākua 
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offered at these meetings will be transcribed by a court reporter. Defendants will make good 

faith efforts to obtain the services of a court reporter who is capable of transcribing the Hawaiian 

language. In the event a court reporter can be retained who is capable of transcribing the 

Hawaiian language, all oral comments and testimony offered at these meetings will be 

transcribed in English or Hawaiian, depending on the language used by the speaker. In the event 

defendants are unable to retain a court reporter who is capable of transcribing the Hawaiian 

language, all oral comments and testimony offered at these meetings will be audiotape recorded 

for later transcription and translation of comments and testimony offered in Hawaiian. At a 

minimum, one copy of the transcript of each meeting (including English translations of any 

comments or testimony offered in Hawaiian, provided a translator can be retained who· is capable 

of transcribing the Hawaiian language) will be provided promptly and free of charge to 

plaintiffs counsel for the use of Malama Makua, with an additional copy made available 

promptly and free of charge to the public at the Wai'anae public library. 

6. As part of the preparation of the EIS for military training activities at MMR, the

defendants, by and through the 25 th ID (L), shall: 

a. Complete studies of potential contamination of soil, surface water, and ground

water, and of potential impacts on air quality, associated with the proposed training activities at 

MMR. These studies will evaluate whether there is the potential for any contamination to be 

transported beyond the boundaries of MMR that may contaminate the muliwai, or any marine 

resource or wildlife on or near Makua Beach. If the studies reveal the likelihood that such 

contamination is occurring or has occurred, defendants shall undertake additional studies of these 

resources �. testing of fish, limu and other marine resources on which area residents rely for 

subsistence; testing of the muliwai for contamination). Defendants shall provide a 60-day 
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Site List and Terrain Analysis for the Identification Of Public Access Priorities
Makua Military Reservation

Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

177 n/a cave no n/a
Outside 

Installation 
Boundary

80 1 <5 0 no n/a no
McAllister 
1933

178 n/a sand platform  see 5926 14 x 24.5 Within South 
Firebreak 20 3 <5 0 no

light (<1 foot high, 
groomed) guinea 

grass

partially cleared to depth 
of 1-foot

Thrum 1906

179 n/a platform no 17 x 11
Outside 

Installation 
Boundary

10 1 130 0 no n/a no
McAllister 
1933

180 n/a platform no 24.5 x 24.5 Outside South 
Firebreak 20 3 50 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Thrum 1906

182 n/a modified spring no n/a
Outside 

Installation 10 1 60 0 n/a n/a no
McAllister 
1933

Boundary

183 n/a platform no 3 x 3
Outside 

Installation 
Boundary

40 10 70 0 no
moderate ( >4 feet 

high) guinea 
grass/koa haole

no
McAllister 
1933

4536 3 walls, stone lined well no 60 x 45 Within South 
Firebreak 400 16 90 0 no

light (<1 foot high, 
groomed) guinea 

grass

partially cleared to depth 
of 1-foot

Eble et al. 
1995

4537 14 mounds, terrace, wall, 
platform no 253 x 200 Within South 

Firebreak 200 8 <5 0 no

light-moderate 
(partially groomed to 
>4 feet high) guinea 

grass/koa haole 

partially cleared to depth 
of 1-foot

Eble et al. 
1995

4538 3 enclosure, c-shapes no 60 x 45 Within South 
Firebreak 80 10 90 1 no

light (<1 foot high, 
groomed) guinea 

grass
yes

Eble et al. 
1995

4539 1 wall no 15 x 5 Within South 
Firebreak 240 16 250 0 no

light (<1 foot high, 
groomed) guinea 

grass
yes

Eble et al. 
1995

4540 22
terraces, walls, 

enclosures, platforms, c-
shapes

no 120 x 80 Within the 
ICM Area 400 6 195 0 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
within the ICM area

Eble et. al 
1995

4541 11 walls, enclosures, c-
shapes no 370 x 340 Within South 

Firebreak 40 3 <5 0 yes

light-moderate 
(partially groomed to 
>4 feet high) guinea yes

Eble et al. 
1995

shapes Firebreak >4 feet high) guinea 
grass/koa haole 

4542 77
mounds, terraces, walls, 
enclosures, platform, C-

shapes, caches
no 460 x 150 Within South 

Firebreak 400 9 <5 0 yes

light-heavy (partially 
groomed to >6 feet  

high) guinea 
grass/koa haole

partially cleared to depth 
of 1-foot

Eble et al. 
1995; Zulick 
and Cox 
2001

4543 52
mounds, terraces, walls, 
enclosures, C-shapes, 

fire pit
no 665 x 200 Within South 

Firebreak 200 7 100 1 yes

light-heavy (partially 
groomed to >6 feet  

high) guinea 
grass/koa haole

yes

Eble et al. 
1995; 
Williams et 
al. 2002

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.



Site List and Terrain Analysis for the Identification Of Public Access Priorities
Makua Military Reservation

Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

4544 29
mounds, terraces, 

enclosures, alignments, C-
shapes, petroglyph

yes 240 x 150 Within South 
Firebreak 160 8 200 1 no

light (<1 foot high, 
groomed) guinea 

grass
yes

Eble et al. 
1995; 
Williams et 
al. 2002

4545 4 mounds, wall no 156 x 115 Within South 
Firebreak 120 8 40 0 no

light (<1 foot high, 
groomed) guinea 

grass
yes

Eble et al. 
1995

4546 22 mounds, terraces, walls, 
enclosures no 325 x 125 Within South 

Firebreak 40 7 90 1 yes

light-heavy (partially 
groomed to >6 feet  

high) guinea 
grass/koa haole

partially cleared to depth 
of 1-foot

Eble et al. 
1995; 
Williams and 
Patolo 2000

4547 4 mounds wall enclosure no 40 x 30 Within South 360 7 100 0 no
light (<1 foot high, 
groomed) guinea yes

Eble et al. 
1995; 4547 4 mounds, wall, enclosure no 40 x 30 Firebreak 360 7 100 0 no groomed) guinea 

grass
yes

Williams et 
al. 2002

4627 25+ mounds, terraces, 
enclosure no 120 x 50 Blue Trail 

Area 1200 26 1900 10+ no

heavy (>6 feet high) 
kukui/java 

plum/christmas 
berry

yes

Carlson et 
al. 1996

4628 3+ mound, terraces, cache no n/a Blue Trail 
Area 1240 26 1750 8+ no

heavy (>6 feet high) 
kukui/java 

plum/christmas 
berry

yes

Carlson et 
al. 1996

4629 3+ mounds no n/a Blue Trail 
Area 1280 26 1650 7+ no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Carlson et 
al. 1996

4630 5 terraces, wall, spring no 20 x 22 Blue Trail 
Area 1120 26 730 5+ yes

heavy (>6 feet high) 
strawberry 

guava/java plum
yes

Carlson et 
al. 1996

5456 11 earth ovens (imu) no 540 x 160 Within South 
Firebreak 280 4 <5 1 no

light (<1 foot high, 
groomed) guinea 

grass

partially cleared to depth 
of 1-foot

Williams and 
Patolo 2000

5587 4 mound, terrace, 
enclosures no 75 x 25 Within the 

ICM Area 440 10 300 1 no
heavy (>6 feet high) 

guinea grass/koa 
haole

within the ICM area
Williams and 
Patolo 2000

5588 2+ terraces no 15 x 9 Within the 
ICM Area 440 10 260 1 no

heavy (>6 feet high) 
guinea grass/koa within the ICM area

Williams and 
Patolo 2000ICM Area haole

5589 2+ terrace, platform no 18 x 18 Within the 
ICM Area 480 10 200 1 no

heavy (>6 feet high) 
guinea grass/koa 

haole
within the ICM area

Williams and 
Patolo 2000

5590 3+ terrace, mound, modified 
boulder (pecked) yes 35 x 8 Within the 

ICM Area 480 10 155 1 no
heavy (>6 feet high) 

guinea grass/koa 
haole

within the ICM area
Williams and 
Patolo 2000

5595 3+ walls, enclosure no 220 x 100 Outside South 
Firebreak 600 16 <5 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Williams et 
al. 2002

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.
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Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

5734 1 enclosure no 3 x 2 Outside South 
Firebreak 360 39 125 0 no

light-moderate (<1 
foot - 4 feet high, 
groomed) mixed 

grass

yes

Williams et 
al. 2002

5735 1 lithic scatter no 5 x 3 Outside South 
Firebreak 320 31 120 0 no

light-moderate (<1 
foot to  4 feet high) 

mixed grass
yes

Williams et 
al. 2002

5920 20-30 mounds, walls, modified 
boulder (pecked) yes 180 x 70 Blue Trail 

Area 1200 12 1970 10+ yes

heavy (>6 feet high) 
kukui/java 

plum/christmas 
berry

yes

Zulick and 
Cox 2001

5921 5 mounds, terrace, 
alignment no 250 x 50 Blue Trail 

Area 840 9 375 3+ no

moderate-high (4 to 
>6 feet high) java 
plum/strawberry yes

Zulick and 
Cox 2001

alignment Area
guava/guinea 

grass/koa hoale

5922 6 mound, alignment, 
modified outcrop no 130 x 30 Blue Trail 

Area 840 13 300 3+ yes

heavy (>6 feet high) 
strawberry 

guava/java plum/koa 
hoale

yes

Zulick and 
Cox 2001

5923 37

mounds, terraces, walls, 
enclosures, platforms, 

alignments, c-
shape,uprights, modified 

outcrop

no 135 x 110 Outside South 
Firebreak 680 13 130 0 yes

heavy (>6 feet high) 
kukui/guinea 

grass/koa hoale
yes

Zulick and 
Cox 2001

5924 2 alignments no 15 x 15 Outside South 
Firebreak 800 11 360 0 no heavy (>6 feet high) 

kukui/guinea grass yes
Zulick and 
Cox 2001

5925 20+ walls no 220 x 220 Outside South 
Firebreak 80 46 160 0 no moderate ( >4 feet 

high) mixed grass no
Zulick and 
Cox 2001

5926 13

wall, upright slabs, 
modified outcrop, well, 

dike fed spring, 
petroglyph

yes 390 x 280
Within and 

Outside South 
Firebreak

20 3 <5 0-1 yes

light-heavy (partially 
groomed to >6 feet  

high) guinea 
grass/koa haole

partially cleared to depth 
of 1-foot

Zulick and 
Cox 2001

5927 13 walls, enclosure, 
alignment no 725 x 210

Within and 
Outside North 

Firebreak
20 7 <5 0 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Zulick and 
Cox 2001

5928 1 wall no 2 x 2 Outside North 
Firebreak ± 1000 ± 31 ± 275 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Zulick and 
Cox 2001

5929 3 bunker, gun 
emplacement, platform no 30 x 30 Outside North 

Firebreak 60 39 25 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

no
Zulick and 
Cox 2001

5930 2 platforms no 25 x 25 Outside North 
Firebreak 60 26 30 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
no

Zulick and 
Cox 2001

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.



Site List and Terrain Analysis for the Identification Of Public Access Priorities
Makua Military Reservation

Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

5931 1 wall no 70 x 1 Outside North 
Firebreak 80 12 70 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
no

Zulick and 
Cox 2001

5932 1 path with retaining wall no 1080 x 65 Outside North 
Firebreak 40 31 15 0 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
no

Zulick and 
Cox 2001

9518 1 trail no n/a C-Ridge Area 300 19 175 1 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Rosendahl 
1977

9520 
(reassigned to 
5775-5778 in 
Robins et al. 

2005)

Ukanipo Heiau Site 
Complex

Rosendahl 
1977

9521 
(reassigned to 
6607 in Robins 

et al. 2005)

see 6607

Rosendahl 
1977

9522 
(reassigned to 
6601, 6596, 

6598 in Robins 
et al. 2005)

see 6601, 6596, 6598

Rosendahl 
1977

9523 
(reassigned to 

4627-
4629,5920 in 
Robins et al. 

2005)

see 4627, 4629, 5920

Rosendahl 
1977

9524 
(reassigned to 
4542, 4547, 

5923 in Robins 
et al. 2005)

see 4542, 4547, 5923

Rosendahl 
1977

moderate-heavy (4 Rosendahl 

9525 1 wall no 190 x 75 Outside South 
Firebreak 200 31 <5 0 no to >6 feet high) 

guinea grass/koa 
haole

yes 1977

9526 
(reassigned to 
5926 in Robins 

et al. 2005)

see 5926

Rosendahl 
1977

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.



Site List and Terrain Analysis for the Identification Of Public Access Priorities
Makua Military Reservation

Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

9533 1 terrace no 16 x 12 Outside North 
Firebreak 80 31 25 0 no

moderate-heavy (4 
to >6 feet high) 

guinea grass/koa 
haole

no

Rosendahl 
1977

6499 12 mounds, terraces, walls, 
enclosures no 115 x 25 Within North 

Firebreak 640 15 30 0 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6500 3+ mounds, terraces no 40+ x 18 Within North 
Firebreak 680 15 30 0 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6501 9 mounds, terraces no 63 x 25 C-Ridge Area 440 15 150 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

Within North heavy (>6 feet high) Robins et al. 
6502 1 mound no 1 x 1.3 Within North 

Firebreak 400 16 180 1 no guinea grass/koa 
haole

yes 2005

6503 2 terraces no 12 x 7 Within North 
Firebreak 800 16 90 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6504 5 terraces, enclosure, c-
shape, u-shape no 115 x 80 Within North 

Firebreak 680 15 10 0 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6505 39
mounds, terraces, 

enclosures, platforms, 
walls, u-shapes

no 240 x 360 Within North 
Firebreak 440 11 130 0 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6506 3 walled terrace no 8 x 8 Within North 
Firebreak 320 16 185 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6507 1 wall no 4 x 1 Within North 
Firebreak 200 16 170 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6508 2 mound, terrace no 30 x 10 Within North 
Firebreak 400 10 300 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6509 2 enclosure, wall no 6 x 5 Within North 
Firebreak 330 10 360 2 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

Within North heavy (>6 feet high) Robins et al. 
6510 2 mound, enclosure no 75 x 30 Within North 

Firebreak 420 11 50 0 no guinea grass/koa 
haole

yes 2005

6511 4 mounds, terrace no 16 x 8 Within North 
Firebreak 200 11 290 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6512 3 terraces no 11 x 7 Within North 
Firebreak 240 11 250 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6513 13 mounds, terraces, 
enclosures, walls no 150 x 70 Within North 

Firebreak 260 11 120 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.
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Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

6514 1 enclosure no 3.5 x 2.5 Within North 
Firebreak 360 11 85 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6525 1 enclosure no 11 x 7 Within North 
Firebreak 400 11 25 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6526 3 enclosures no 18 x 9 Within North 
Firebreak 360 11 50 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6527 1 c-shape no 3.5 x 1.8 Within North 
Firebreak 80 3 55 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6528 3 mounds no 10 x 3 Within North 
Firebreak 80 0 240 1 yes

heavy (>6 feet high) 
guinea grass/koa yes

Robins et al. 
2005Firebreak haole

6593 4 terraces, petroglyph yes 45 x 20 C-Ridge Area 400 16 185 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6594 1 mound no 6.6 x 3.6 C-Ridge Area 480 16 340 2 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6595 6 terraces, upright no 50 x 20 C-Ridge Area 600 19 430 2 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6596 12 mound, terraces, walls, 
petroglyphs yes 52 x 45 Outside North 

Firebreak 400 16 40 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6597 21+
mounds, terraces, 

enclosures, walls, C-
shape, petroglyph

yes 280 x 60 Outside North 
Firebreak 600 19 30 0 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6598 6 mounds, terraces, walls, 
C-shape, L-shape no 138 x 25 Outside North 

Firebreak 480 19 275 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6599 1 C-shape no 3.2 x 2.5 Outside North 
Firebreak 440 13 200 1 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6600 15 mounds, terraces, walls, no 270 x 35 Outside North 800 16 80 1 no

heavy (>6 feet high) 
kukui/java yes

Robins et al. 
20056600 15 enclosures no 270 x 35 Firebreak 800 16 80 1 no

plum/guinea 
grass/koa haole

yes

6601 1 enclosure no 2.5 x 1.8 Outside North 
Firebreak 440 13 155 1 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6602 28
mounds, terraces, 
enclosures, walls, 
modified outcrop

no 311 x 20 Outside North 
Firebreak 640 11 240 2 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6603 21 mounds, terraces, 
enclosures, petroglyphs yes 156 x 34 Outside North 

Firebreak 720 16 280 1 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.
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Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
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Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
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Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

6604 1 terrace no 8.5 x 4 Outside North 
Firebreak 800 31 400 2 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6605 10+ mounds, walls no 70 x 30 Outside North 
Firebreak 720 16 350 2 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6606 94+ mounds, terraces, 
enclosures, U-shapes no 325 x 350 Outside North 

Firebreak 760 13 <10 0 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6607 33 mounds, terraces, walls, 
enclosures no 520 x 80 Outside North 

Firebreak 440 13 <10 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6608 1 enclosure no 1 2 x 1 3 Outside North 1040 25 500 1 no

heavy (>6 feet high) 
kukui/java yes

Robins et al. 
20056608 1 enclosure no 1.2 x 1.3 Firebreak 1040 25 500 1 no

plum/guinea 
grass/koa haole

yes

6609 1 wall no 40 x 3 Outside North 
Firebreak 1000 35 400 1 yes

heavy (>6 feet high) 
kukui/java 

plum/guinea 
grass/koa haole

yes

Robins et al. 
2005

6610 3 terraces, wall no 47 x 40 Outside North 
Firebreak 920 31 340 1 no

heavy (>6 feet high) 
kukui/java 

plum/guinea 
grass/koa haole

yes

Robins et al. 
2005

6611 3 mounds, enclosures no 21 x 8 Within the 
ICM Area 360 10 90 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
within the ICM area

Robins et al. 
2005

6612 7 mounds, terraces, walls, 
alignment no 66 x 30 C-Ridge Area 280 11 90 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6613 6 terraces, petroglyph, 
grinding stone yes 100 x 60 C-Ridge Area 260 10 160 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6614 1 terrace no 2 x 3.6 C-Ridge Area 360 16 210 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6615 19 mounds, terraces, walls no 107 x 28
Within the 

ICM Area and 360 11 165 1 no
heavy (>6 feet high) 

guinea grass/koa partially within the ICM 
area

Robins et al. 
2005

C-Ridge Area haole area

6616 12 terraces, enclosures, 
walls, petroglyphs yes 94 x 80 Within the 

ICM Area 400 10 60 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

within the ICM area
Robins et al. 
2005

6617 2 terrace, c-shape no 11 x 9 C-Ridge Area 120 3 <10 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6618 6 mounds, terrace, 
enclosure, L-shape no 49 x 15 C-Ridge Area 140 3 30 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.



Site List and Terrain Analysis for the Identification Of Public Access Priorities
Makua Military Reservation

Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

6619 3 walls no 90 x 20 C-Ridge Area 160 3 120 1 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6620 7 mounds, walls no 187 x 88 C-Ridge Area 260 8 115 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6621 9
mounds, walls, 

enclosures, C-shapes, 
petroglyph

yes 165 x 56 C-Ridge Area 200 11 250 2 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6622 1 mound no 4 x 4 C-Ridge Area 200 5 200 2 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6623 6 terraces, enclosure, 
alignment no 30 x 30 C-Ridge Area 165 4 100 1 no

heavy (>6 feet high) 
guinea grass/koa yes

Robins et al. 
2005alignment haole

6624 4 mounds no 21 x 3 C-Ridge Area 320 22 50 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6625 2 terraces no 30 x 9 C-Ridge Area 320 11 120 0 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6626 6  mounds no 10 x 15 Within the 
ICM Area 360 13 170 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
within the ICM area

Robins et al. 
2005

6627 1 concrete basin gun 
emplacement no 23 x 20 C-Ridge Area 120 10 9 0 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6628 9 terraces, enclosure, ramp no 23 x 20 Outside North 
Firebreak 640 18 200 1 no

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6629 4 mound, terraces no 40 x 15 Outside North 
Firebreak 740 18 275 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

Robins et al. 
2005

6630 3 mound, terrace, 
enclosure no 5 x 5 Outside North 

Firebreak 660 18 125 1 no
heavy (>6 feet high) 

guinea grass/koa 
haole

yes
Robins et al. 
2005

6631 1 wall no 42 x 1 Outside North 
Firebreak 1160 19 440 0 yes

heavy (>6 feet high) 
guinea grass/koa yes

Robins et al. 
2005Firebreak haole

DPW32 1 terrace no 10 x 10 Within South 
Firebreak 120 15 60 0 no

moderate (>4 feet 
high) guinea 

grass/koa hoale
yes

DPW 2005

DPW33 2 enclosure, alignment no 30 x 8 Within South 
Firebreak 80 10 <5 0 no

moderate (>4 feet 
high) guinea 

grass/koa hoale
yes

DPW 2005

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.



Site List and Terrain Analysis for the Identification Of Public Access Priorities
Makua Military Reservation

Site ID: 50-80-
03-xxxx

Number of 
Features

Site Description (feature 
types)

Petroglyphs? 
(y/n)

Site Size 
(meters)

General Site 
Location on 

Map

Elevation at Site 
(feet)

Slope at Site 
(degrees)   

Distance from 
Road to Site 

(meters)

*Number of Drainage 
Crossings (pedestrian 

access from road to site)

*Is a Gulch or Drainage 
Crossing Located Within 

the Site Area? (y/n)

Vegetation 
Description at Site 

**UXO Clearance 
Required? 

(y/n/partial/within the 
ICM area)

Source

Unrecorded 
site identified 
during 2006 
DPW-ENV 
subsurface 

survey        

3+ mounds, terraces no n/a Within South 
Firebreak 280 10 250 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

DPW 2007

Unrecorded 
site identified 
during 2006 
DPW-ENV 
subsurface 

survey

n/a mounds, terraces no n/a Within South 
Firebreak 200 4 270 1 yes

heavy (>6 feet high) 
guinea grass/koa 

haole
yes

DPW 2007

Unrecorded 
site identified heavy (>6 feet high)

DPW 2007

during 2006 
DPW-ENV 
subsurface 

survey

n/a kiawe fence posts, wire 
fencing no 150+ x 1 Within South 

Firebreak 320 12 235 0 yes
heavy (>6 feet high) 

guinea grass/koa 
haole

yes

* Stream crossings would require UXO clearance after every major rain event  
** Other than areas cleared to a depth of 1-foot, we must assume UXO is present.  Sites within ICM area cannot be cleared due to extreme hazard.
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To: DLNR.BLNR.Testimony
Subject: FW: [EXTERNAL] Friday"s Discussion of Military Leases
Date: Wednesday, October 25, 2023 4:05:21 PM

----Original Message-----
From: David Kimo Frankel <davidkimofrankel@gmail.com>
Sent: Tuesday, October 24, 2023 2:28 PM

Subject: [EXTERNAL] Friday's Discussion of Military Leases

Aloha 

On Friday, you will be providing the BLNR an informational briefing on land retention efforts for various military
leases. You may not know this, but DLNR has been inspecting Pōhakuloa to ensure that the Army is complying with
the terms of the lease. It would be very helpful if you were able to provide the board members the inspection reports.
I think that Gordon Hite may have gone on those inspections. As did Dan Morris from the AG’s office.

It is my understanding that the most recent inspection revealed a lot of shells on the ground — in contravention of
the lease. That kind of information needs to be provided to BLNR.



From: Gambla
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] I oppose military land swap Agenda Item D 11: Briefing on Land Retention for Pohakuloa Training

Area...
Date: Saturday, October 21, 2023 10:49:24 PM

Thank you for soliciting comments regarding the topic of the Army proposing the concept of a
potential land exchange in which the Army would acquire fee simple title to the State-Leased
Lands in exchange for lands currently owned by the U.S. Government conveyed to the State.

It is my understanding that access to the Federal Lands at Pohakuloa is only available through
Hawaii State Lands -- upon which the U.S. Army has build considerable and critical
infrastructure over the past decades. 

With all of the Planning elements and resources the U.S. Army maintains, this was either a
very calculated move and/or a pathetic one. Either way, I do not support trading any Federal
Lands for State Lands especially when one considers the U.S. Army has not lived up to its
commitment to clean Pohakuloa of ordnance as per the lease agreement. 

If the transfer were to happen, would Hawaii be responsible for cleaning the firing ranges of
all ordnance from the last 60 or so years?

If the U.S. Government would like to simply cede the lands to Hawaii without an exchange, I
would still be reticent to take over the lands due to the neglect exhibited by the U.S.
Government over the past 5 or 6 decades, however, I would support taking it under
consideration pending perhaps federal funding commitment for the cleanup. 

Additionally, if the only access to the current Pohakuloa site is through State land, and if that
State land were transferred over to the federal government, how would Hawaii access that new
land?

All in all, I don't think there is any cogent reason from what I can see to transfer land. Instead,
I would encourage the U.S. Army to redploy to Alaska, Wyoming, Montana or some other
location in New Mexico or Nevada for example.

Respectfully,

Len Gambla
Papaikou HI

.

mailto:lengambla@yahoo.com
mailto:blnr.testimony@hawaii.gov


From: Janice Glennie
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] Agenda item D 11: briefing on Land Retention for Pohakuloa Training Area,Kahuku, Kawailoa-

Poamoho, and Makua Training Lands
Date: Monday, October 23, 2023 1:44:55 PM

Aloha Board members,

Mahalo for this opportunity to speak around a topic that I’ve considered mind-boggling
for decades (aka the use and abuse of state and federal lands in Hawai`i for
environmentally devastating military purposes). In particular, this bill sounds like it
holds nothing beneficial for Hawaii’s people and/or lands nor does it diminish, and
likely increases, the use of irreplaceable lands from more unnecessary and wildly
misplaced destruction.

There are many issues that I’m not aware of except for those related to access and
environment — both huge to me, my ‘Ohana, and especially the native people of
Hawai`i. Because the rules are quite complicated, it’s easy to imagine decades of
squabbles and even legal battles as the public and other entities figure out who can
access where and when. (Especially without adding more ugly fencing and signs
which both continue to mar the land and view planes). Again, what’s the point —and
compensation — for the State to agree to go through this kind of rigamarole?

We also have many good reasons not to trust that the military will do, or be required
to do, whatever is necessary to make the lands in question safe for public access,
cultural use, including native species. (See Red Hill and Pohakuloa ordnance.) Who
knows what health dangers are left on those lands? How much will it cost to find out,
no less clean it up?

This seems like a no-brainer “no deal" for the State. Please say deny fruition of this
proposal land swap.

Mahalo and sincerely,
Janice Palma-Glennie

P.O. Box 4849
Kailua-Kona, Hawai`i 96745

mailto:palmtree7@hawaiiantel.net
mailto:blnr.testimony@hawaii.gov


From: Regina Gregory
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] Oct. 27 agenda item D.11
Date: Monday, October 23, 2023 10:04:06 AM

Continued military use of our land is not in the public interest.  Besides not renewing the
leases, Hawai'i should demand the return of lands taken by executive order 5 days before the
leases were signed.
Regina Gregory

mailto:reginagregory24@gmail.com
mailto:blnr.testimony@hawaii.gov
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Testimony to the State of Hawaii Board of Land & Natural Resources 
 

Friday, October 27, 2023 at 9:15 am  
DLNR Boardroom, Kalanimoku Building, 1151 Punchbowl St., Room 132 

 
RE: Army Training Land Retention Efforts for the Pōhakuloa Training 

Area on the Island of Hawai'i 
  
Aloha Chair Chang, First Deputy Ka‘akua  and members of the Board: 
 
The Hawai‘i Island Chamber of Commerce fully supports the U.S. military’s training mission at Pōhakuloa 
Training Area (PTA). Our organization represents over nearly 350 member businesses, non-profit 
organizations and professionals on the Island of Hawai‘i. 
 
The Army is proposing to retain up to approximately 22,570 acres of State-owned land in support of 
continued military training. The state-owned parcel is a narrow strip of land that provides access 
between the federally owned 777-acre cantonment area and the 84,000-acre maneuver and impact 
area. Our Chamber supports PTA’s retention of this leased land.  
 
Properly training soldiers for their crucial deployments is a paramount responsibility for the U.S. Army 
and our Nation. The high-desert, high-elevation environment at PTA provides an unparalleled venue to 
accomplish this goal and prepare our soldiers to the highest standard for the challenges they will face 
when sent to counter regional threats to American citizens and our national interests or to support our 
allies in the Pacific theater. Training saves lives and we owe it to these 13,000 brave men and women 
who annually arrive at PTA to receive instruction and training.  
 
There is a local aspect as well that demonstrates the importance of training at PTA. Many of our local 
men and women in uniform, including Hawaiʻi Army National Guard personnel, Army Reserves, local law 
enforcement officers and fire department personnel are trained at PTA.  There is no other facility for the 
Hawaii County Fire Department to train for innumerable situations other than the hospitality of the “fire 
box” located at PTA.  The Hawaii County Police Department benefits from the shooting range 
opportunities as well as local hunters who can sharpen their skills in a training situation.  In the spirit of 
being a community partner, PTA Fire and Rescue team members are the first responders along the 
Saddle Road/DKI Highway corridor. This makes them the first responders handling emergencies in the 
first critical minutes with fire trucks and other emergency equipment at their disposal.  In addition to the 
DKI corridor responsibility they provide the same critical service to the Mauna Kea Access Road area 
which includes the telescope employees & visitors on the summit which may include air support.   
Ultimately, they save lives and the community counts on them.  
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Outside of the first responder role the trusted relationship that exists between the US Army in Hawaii 
but especially at PTA has been the dry land wildfire response.  Hawaii island is a big, Big Island!  The 
distance land vehicles must traverse to fight fires can be overwhelming to even the finest fire 
department.  Just within the past 2 years the ability for the army to deploy equipment lacking within our 
civilian Hawaii County Fire Department made the difference by providing helicopters with water drop 
buckets that aided in fighting brush fires which burned nearly 70,000 acres of forest and ranchland.  
 
As part of its stewardship of the land, the Army manages the preservation and care of 26 endangered 
plants and animals, which includes propagating rare native plants and stocking a remarkable seed bank. 
The Army manages more than 1,200 archeological sites with site monitoring, site preservation, and 
surveying to find additional areas.  Coping with the invasive wildlife offers a unique “sharing” by 
allowing the community to hunt the unwelcome ungulates that are challenging to control by offering 
hunting on a safe schedule.  Units visiting PTA are briefed on arrival and are required to adhere to 
natural and cultural restrictions on base and leave the area clear of training debris after each training 
exercise. To this end, the units are inspected prior to departing to ensure compliance.  
 
Financially, the military provides a financial boost of approximately $74 million annually to the local 
(Hawaii Island) economy through military contracts with Hawaiʻi Island-based companies, community 
services and support for non-profits, and patronage of local businesses by soldiers and their families. Of 
the 230 personnel that work at PTA year-round, only five are active-duty military members, while the 
others are civilians who live in and raise their families in the neighboring communities. 
 
PTA is also an active community partner and participates with the local community at parades, festivals, 
school excursions, and even base tours. Each unit that trains at PTA is required to volunteer in the local 
community on projects ranging from playground builds to beach clean-up events. Recent projects 
include helping to overhaul and refurbish the local Girl Scout Camp “Kilohana” in preparation for a GS 
Summer Camp and clearing 2-years’ worth of debris from Waimea Town riverbeds. We would be remiss 
if we did not acknowledge the “soul” value of the trust that exists between our government 
administrations and the US Army.  The Commander at PTA is the link that enables a level of trust with 
Aloha that enabled opening a section of PTA to provide access away from the 60 mph DKI highway 
where all viewers were at risk to view the February 2023 Mauna Loa flow when she surprised us with 
quite a show.  If PTA and the U.S. Army had not worked so diligently on a quality relationship the county 
may have been forced to close the very important cross-island access road when it meant so much to so 
many to better understand our Lady Mauna Loa by observing the flow.   
 
Our Chamber supports the mission of Pōhakuloa Training Area and recognizes the services and benefits 
PTA and the U.S. Military bring to our island, our state and our country.  

 

 



From: fred hofer
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] Army training land retention efforts
Date: Thursday, October 26, 2023 7:19:42 AM

Aloha mai kākou, thank you for the opportunity to input to this issue  

I strongly oppose all the proposals. 

Instead, want to direct your attention to grave violations of the conditions of the existing lease
by the lessee,  the us military. And a possible solution. 

1.
The original 65 year lease mandates a clean up after each maneuver, each shelling, each
bombing, each setting off of artillery, each poisoning of the lands. So far we have seen NO
CLEAN UP.

So please do urge the lessee to now stop the wargames and start living up to the conditions of
the lease, start cleaning up after themselves

2.
All the lands now poisoned, bombed & defiled by the us military are "conservation lands" "
preservation lands" "open and forest reserve"

Being used for war exercises, bombed shelled, littered with ordinance and other poisons - is
completely contrary to the spirit of conservation, of preservation. The US military and its
"bases"  is the single biggest polluter on this planet. 
Please Google "us military bases & pollution"

3.
The issue of creating "special subzones"
The objective of a special subzone is to provide for sustainable use of areas possessing unique
developmental qualities that complement the natural resource of the area. Pohakuloa, lets talk
about pohakuloa, yet that applies to all the lands now being defiled by the "lessee" 

Sustainable use. For 59 years now the US military has shelled, bombed, poisoned and defiled
these lands, wrecking damages in the billions, maybe even trillions.

All that for 1 $ per year. In total $ 59.

For 59$ total, fifty nine dollars in lease moneis paid, the us military has caused damages that
go into billions. The only sustainable use for these areas that i can see now - is to research into
how a clean up can even be done, how these damages wrecked can be reverted, how the land
can be healed.

That is the unique possibility that these defiled areas represent - practice cleaning up.

Sustainably. Healing the lands - not worsening the problems, not bringing more machines and
carting off the poisoned dirt to be a new problem in some developing country or for mother
ocean. Install worm farms to clean the earth, the forests, the lands.

mailto:fredhofer143@gmail.com
mailto:blnr.testimony@hawaii.gov


Proposed solutions:

Learn how to clean these lands, invest into 
Learning how to undo the damage. Softly! 

There is no other way to remedy the economic & ecological disaster that these leases to the us
military represent. 

So, please urge the lessee to NOW LIVE UP to the conditions of the original 65 year lease  

ABSTAIN from renewal of a lease that has turned out to be an ecological and economic
disaster for this country. 

ABSTAIN from sacrificing even another square inch if these lands to the Moloch, the US
military.

RESEARCH how the necessary clean up can be done now ecologically and economically
viable not just for this country 
For the whole planet. 

There is a lot of "clean up" & healing to be done
Lets start 

With all due respect,
Fred Hofer, 
A living, breathing, (womb)man
Living on the slopes of Mauna Loa



From: Kupuna Moopuna
To: DLNR.BLNR.Testimony
Cc: Kupuna Moopuna
Subject: [EXTERNAL] BLNR Meeting 10.27.2023 - Agenda Item D,11. STRONG OPPOSITION
Date: Thursday, October 26, 2023 8:10:04 AM

Kūpuna for the Moʻopuna

 committed to the well-being of Hawaiʻi for the next generations to come

kupuna4moopuna@gmail.com

October 26, 2023
 
Via Electronic Mail to the Board of Land and Natural Resources:
blnr.testimony@hawaii.gov
 
Re: BLNR Meeting, Friday, October 27, 2023
Agenda Item D, 11. Non-Action Item: Informational Briefing on Army Training Land
Retention Efforts for the Pōhakuloa Training Area on the Island of Hawaiʻi and for the
Kahuku, Kawailoa-Poamoho, and Mākua Training Lands on the Island of Oʻahu.
 
Aloha,
We, Kūpuna for the Moʻopuna, a hui of Hawaiian Homes Commission Act kūpuna
beneficiary farmers from Panaʻewa, Hawaiʻi, testify in STRONG OPPOSITION to Army
Training Land Retention Efforts for the Pōhakuloa Training Area on the Island of
Hawaiʻi and for the Kahuku, Kawailoa-Poamoho, and Mākua Training Lands on the Island
of Oʻahu.
 
                            We Do Not Support Military Retention Efforts. HEWA!

                         We Strongly Urge Return of these State-Owned Lands. PONO!
 
We strongly urge the Board to require the Army to return the State-owned lands at
Mākua, Kahanahāiki, and Ko’iahi when the current lease expires in 2029, or sooner, if
possible. The Board should also hold the Army to the terms of the current lease, which
mandate removal of all “weapons and shells used in connection with its training
activities.” 1964 Mākua Military Reservation Lease ¶ 26.

 
Mahalo.
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uluoʻa – to stand erect, stand upright; ulu – to grow, oʻa – support beams, uluoʻa – grow the support beams of a hale 

Testimony to the 
BOARD OF LAND AND NATURAL RESOURCES 

October 27, 2023 
Relating to Agenda Item D-11 

 

Non-Action Item: Informational Briefing on Army Training Land Retention Efforts for the 
Pōhakuloa Training Area on the Island of Hawai‘i and for Kahuku, Kawailoa-Poamoho, and 

Makua Training Lands on the Island of O‘ahu  
 

October 27, 2023    9:15 am                      BLNR Boardroom 
 

Aloha e Chair Chang and members of the Board of Land and Natural Resources, 
 
The Native Hawaiian Legal Corporation (“NHLC”), counsel for Maxine Kahaulelio and Kū 
Ching, offers the following comments on Agenda Item D-11 of the October 27, 2023 Board of 
Land and Natural Resources meeting agenda, which addresses the future of ceded lands used 
by the Army for training exercises. Although no specific action is before you today, it is 
premature to discuss allowing the Army to continue its use of state lands given its history of 
noncompliance with the terms of its lease and continued failure to clean up its mess at 
Pōhakuloa. Consistent with the state’s high fiduciary duties to mālama these lands, the Board 
must do more to ensure compliance before considering any proposal authorizing the use of 
this land.  
 
Mrs. Kahaulelio and Mr. Ching are the named plaintiffs1 in Ching v. Case, 145 Hawai‘i 148, 449 
P.3d 1146 (2019), which reaffirmed the state’s trust duty to preserve, protect, and maintain the 
public land trust and concluded that the state breached its trust duties by failing to reasonably 
monitor or inspect the 22,900 acres of land at Pōhakuloa. See id. at 152, 162, 449 P.3d at 1150, 
1160. According to the Hawai‘i Supreme Court: 
 

an essential component of the State’s duty to protect and preserve trust land is an 
obligation to reasonably monitor a third party’s use of the property, and that this duty 
exists independent of whether the third party has in fact violated the terms of any 
agreement governing its use of the land. To hold otherwise would permit the State to 
ignore the risk of impending damage to the land, leaving trust beneficiaries powerless 

 
1 Mrs. Kahaulelio and Mr. Ching have engaged in Native Hawaiian cultural practices within the Pōhakuloa 
Training Area, and they are beneficiaries of the ceded lands trust who are adversely impacted adversely by 

actions that devalue and/or damage the lands at Pōhakuloa. 

http://www.nativehawaiianlegalcorp.org/
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to prevent irreparable harm before it occurs.  
 

Id. at 152, 449 P.3d at 1150. 
 
Consistent with the Court’s decision, an April 20, 2021 Court Ordered Management Plan 
(“COMP”) was created “to assess compliance with Lease requirements for appropriate 
removal of unexploded ordnance . . . and debris associated with ongoing military training” 
and “ensure compliance with the Lease.” COMP at 2. Pursuant to the lease, the Army 
 

• must “make every reasonable effort to . . . remove and deactivate all live or blank 
ammunition upon completion of a training exercise or prior to entry by the public, 
whichever is sooner.” (paragraph 9); and 

• agrees to “take reasonable action during its use of the premises herein demised to 
prevent unnecessary damage to or destruction of vegetation, wildlife and forest cover, 
geological features and related natural resources” and to “avoid pollution or 
contamination of all ground and surface waters and remove or bury all trash, garbage 
and other waste materials resulting from the United States use of the said premises.”  
(paragraph 14) 

 
Ching, 145 Hawai‘i at 152-53, 449 P.3d 1150-51 (internal brackets removed)(format altered).  
 
The COMP requires periodic inspections of the recommended 500 acres of leased area at 
recommended intervals of “at least once a year[,]” id. at 3, with high priority on certain areas 
“to see if military debris remains in these areas.” Id. at 4. The COMP also authorizes NHLC to 
designate two observers to join the Department of Land and Natural Resources (“DLNR”) and 
the Army on these inspections. See id. at 6.  
 

• The first inspection of on June 24, 2022 included “four cultural sites . . . with a focus on 
locating the sites and inspecting the areas leading to and surrounding the site in order 
to see if military debris remains there.”  6-24-22 Inspection Report GL S-3849 at 3-4. As 
noted in DLNR’s inspection report, “some small items of trash were observed and 

removed by military personnel, and there were a small number of spent ordnance 
(i.e., spent shell casings) that were observed in the staging areas for the inspection.” 
See id. at 4 (emphases added). According to NHLC’s two observers, Mrs. Kahaulelio and 
Kealoha Pisciotta, approximately 50 spent rounds were observed. DLNR’s inspection 
report recommended, among other things, that “the additional cultural sites in the 
initial inspection area be located with more precise GPS coordinates, and the 
surrounding area inspected for any trash or debris” and “[a]ny such trash or debris 
should be removed and properly disposed of.” Id. at 4. It further stated, “[c]onsistent 
with the requests of the two representatives of [NHLC], future inspections should 
confirm completion of cleanup activities in areas of concern identified in prior 
inspection report(s).” Id. at 5. 
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• The second inspection on August 16, 2023 focused on different areas, including two 
mock village sites and a former bazooka range. As one of NHLC’s observers at this 
inspection (along with Mrs. Kahaulelio), I observed shell casings at every site, 
particularly at the former bazooka range, where it was difficult not to step on them as I 
walked onto the viewing area to observe the adjacent lava field target area—an area of 
important habitat that contains both protected habitat and species. Based on my 
observations, DLNR staff also noticed these spent rounds. However, no inspection 
report has yet been made available to NHLC.  

 
These reports and personal observations are critical not only to your decision-making but also 

to your actions as trustees of the public trust to address these lease violations. As documented 

by the Ching case, DLNR knew of military debris left over from training exercises at Pōhakuloa 

but breached its duty by failing to take any action to address it. See Ching, 150 Hawai‘i at 152, 

160-61, 449 P.3d at 1150, 1158-59. Neither DLNR nor this Board can or should ignore the fact 

that military debris has not yet been cleaned up. 

It is contradictory to the Board’s high trust duties—and very premature—to even begin to 
consider any land disposition to a lessee who has by all accounts failed to use reasonable 
efforts “to remove . . . all . . . blank ammunition” and “remove or bury all trash” at Pōhakuloa. 
The 500 acres “covered” by an annual inspection is a mere two percent of the entire leased 
area, and the area physically walked by DLNR and NHLC observers is even smaller than that. 
All that to say, if these observations were made within a fraction of two percent of the leased 
area in areas anticipated for inspection, it begs the question--what else is out there? And what 
is this Board going to do to ensure the Army does what it is supposed to do? 

These foundational questions must be addressed before taking any steps toward authorizing 
future use under the full, modified, or minimum retention options let alone beginning to 
consider the Army’s extreme proposal of a potential land exchange to acquire fee simple title 
in state ceded lands, which in and of itself presents complicated legal issues. Indeed: 

Under the Hawai‘i Constitution, all public natural resources are held in trust by the 
State for the common benefit of Hawai‘i’s people and the generations to come. 
Additionally, the constitution specifies that the public lands ceded to the United States 
following the overthrow of the Hawaiian Monarchy and returned to Hawai‘i upon its 
admission to the Union hold a special status under our law. These lands are held by the 
State in trust for the benefit of Native Hawaiians and the general public. Accordingly, 
our constitution places upon the State duties with respect to these trusts much like 
those of a common law trustee, including an obligation to protect and preserve the 
resources however they are utilized. 

 
Ching, 145 Hawai‘i at 152, 449 P.3d at 1150; Haw. Const. Art. XII, § 4. Until all reasonable 
efforts have been made to remove ordnance, trash, and debris and return the Pōhakuloa 
Training Area to acceptable condition, no consideration should be given for any continued use 
of the land by the United States. This goes for all public lands leased to the military. 
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While the Board cannot undo damage to the lands at Pōhakuloa, it can take seriously its 
kuleana to mālama ‘āina by doing its due diligence and conducting as many inspections as 
necessary to confirm whether the Army is a good partner and steward of these sacred lands. 

Mahalo for the opportunity to testify. 
 
 
        Sincerely, 

            
        Ashley K. Obrey 
        Senior Staff Attorney 
        Native Hawaiian Legal Corporation 
 
 



From: Lynda Lovon
To: DLNR.BLNR.Testimony
Subject: [EXTERNAL] Testimony for October 27 agenda item D – 11
Date: Thursday, October 26, 2023 8:56:33 AM

Aloha,

My name is Lynda Williams, and I am a resident of Hawaii living in Hilo. My professional
background is I’m trained as a physicist in my research area is weaponization of space and
missile defense. I am writing to urge DLNR2 not approved. Any extension of leases to the US
Army in Hawaii, and to most definitely not award a “fee, simple” property transfer to the army
in exchange for government lands.

It is time for the US Army to surrender Hawaii state lands, and pay for the restoration and
healing of the Aina. It is especially urgent that McCullough valley be returned and cleared of
unexploded ordinances. Pohakuloa should not be used for military training and immediately
undergo environmental restoration. It is too close to Mauna Loa, which is very active. 

It is time for the United States to stop Bombing, Hawaii, and pay for environmental restoration
and return of lands.

Mahalo.

Lynda Williams, Hilo

mailto:lyndalovon@gmail.com
mailto:blnr.testimony@hawaii.gov
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