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TRUST LAND STATUS: 

Section 5(b) lands of the Hawaii Admission Act 
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution:  No 

CURRENT USE STATUS: 

Encumbered by Grant of Easement No. S-5107 and existing Forest Ridge Way, a county 
highway. 

 
GRANT OF EASEMENT No. S-5107 

CHARACTER OF USE: 

Right, privilege and authority to use, occupy, repair and maintain portions of a residential 
dwelling and carport presently constructed, placed and maintained. 
  
TERM: 

55 years commencing on June 28, 1985 and expiring on June 27, 2040. 
 
CURRENT ANNUAL RENT: 

 $276 due annually. 

CHAPTER 343 – ENVIRONMENTAL ASSESSMENT: 

In accordance with Hawaii Administrative Rules ("HAR") § 11-200.1-15 and -16 and the 
Exemption List for the Department of Land and Natural Resources reviewed and concurred 
on by the Environmental Council on November 10, 2020, the subject request is exempt 
from the preparation of an environmental assessment pursuant to General Exemption Type
1 that states, "Operations, repairs or maintenance of existing structures, facilities, 
equipment, or topographical features, involving negligible or no expansion or change of 
use beyond that previously existing," and Part 1, Item 37 which states, "Transfer of title to 
land.”   
 
The subject request is a de minimis action that will probably have minimal or no significant 
effect on the environmental and should be declared exempt from the preparation of an 
environmental assessment and the requirements of § 11-200.1-17, HAR, as a de minimis 
action.   
 

DCCA VERIFICATION: 

Not applicable, governmental agency. 
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APPLICANT REQUIREMENT: 

None. 

REMARKS: 

When the existing house at 219 Forest Ridge Way, further identified as TMK (1) 2-5-
015:013, was built in 1951, there was a gap between the finished improvement and the road 
due to an inclined retaining wall supporting the road.  The owners apparently constructed 
the carport and other improvements to bridge the gap between their private property 
boundary and the top of the retaining wall, thereby establishing access to Forest Ridge 
Way.  The improvements built in the gap are therefore outside the private boundary.   
 
Around 1985, the previous owners decided to sell their private property.  During the due 
diligence for the sale, the subject encroachments were discovered.  At its meeting of June 
28, 1985, under agenda item F-9, the Board approved the issuance of a term easement to 
the previous owners.  Based on the map and legal description prepared by the land surveyor 
retained by the owners covering an area of 268 square feet, the easement’s fair market 
rental value was appraised and paid, which was followed by the consummation of Grant of 
Easement No. S-5107 ("GL5107"). A recent photo of the subject easement area is attached 
as Exhibit 2.  
 
In January 1986, Andrew Lewis Schwartz and Susan Hayes-Schwartz, husband and wife, 
became the grantees of GL5107 (“Grantees”) pursuant to an assignment of the subject 
easement with Board consent. 
 
In 2009, the Grantees were planning on improving their property.  In addition to the subject 
encroachments covered in GL5107, portions of the carport wings and external staircase 
were also found to be built outside the private boundary.1  Since then, Grantees have been 
working with the City and County of Honolulu trying to resolve the situation.   
 
In August 2016, the City Council adopted City Resolution No. 16-210 (Exhibit 3) which 
authorized the sale of a remnant [Lot 2-B] and issuance of easements [E-1 and E-2] to the 
Grantees.  The locations of the remnant and easements are shown on the map attached to 
resolution.  Staff notes that the easements [E-1 and E-2] and the remnant are portions of 
Forest Ridge Way.  Staff was not aware of the 2016 resolution and any reasons that the 
City was separating the areas into easement and remnant until advised by the Grantees 
subsequently.  Nevertheless, the Grantees and the City are still working on the above-
mentioned purchase.  
 
During the review for rental reopening regarding GL5107 scheduled for 2020, staff noted 
that the easement area described on the legal description and easement map (Exhibits 4A 
and 4B) was shown as “portion of Forest Ridge Way”, which is a county highway. 

 
1 Grantees believed that these additional encroachments should have been caught back in 1980s and included in 
GL5107.  Nevertheless, staff reviewed the easement file and noted that the then land surveyor hired by the previous 
owner did not submit any map for additional encroachment. 
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Roads and highways are outside the definition of public lands as defined in Chapter 171, 
HRS.  Further, pursuant to Section 264-2, HRS, the ownership of all "public highways" 
(roads, alleys, streets, ways, lanes, bikeways, and bridges in the State, opened, laid out, or 
built by the government) are owned either by the State for state highways under the 
jurisdiction of the Department of Transportation or the county for all other public 
highways.  For reasons unknown to the staff, GL5107 was issued in 1985 notwithstanding 
the statutory definition of public lands.  It has been Land Division’s position, which was 
supported by the Department of the Attorney General, that the Board does not have any 
jurisdiction over county highways as defined in Section 264-1, HRS.
 
All the subject areas mentioned above, including area under GL5107, Easements E-1 and 
E-2, and Remnant Lot 2-B are portions of the existing Forest Ridge Way, which is a county 
highway as defined in Section 264-1, HRS.  The City has accepted ownership and 
jurisdiction of the subject area pursuant to Act 288, SLH 1993 and adoption of City Council 
Resolution 93-287, CD-1, FD-1. 

 
Pursuant to the Resolution No. 16-210, the City Council approved of the granting of 
Easements E-1 and E-2, as well as the sale of Lot 2-B, to the Grantees, who own 219 Forest 
Ridge Way, further identified as TMK (1) 2-5-015:013.  By a letter dated August 10, 2023, 
the City requests that the Board convey to the City the land under Easements E-1, E-2 and 
Lot 2-B by way of a quitclaim deed, with said quitclaim deed also assigning to the City by 
quitclaim all of the Board’s right, title and interest, if any, to GL5107.  See second 
paragraph on page 2 of the City’s request attached as Exhibit 5.  
 

“The City further requests that such quitclaim deed also quitclaims to the 
City all of BLNR’s right, title and interest, if any, in and to the Grant of 
Easement.” 
 

The City will thereafter grant Easements E-1 and E-2 and convey Lot 2-B to Grantees. The 
City will also thereafter have all of the Board’s rights, title, interest and obligations under 
GL5107.   
 
Staff does not believe the requested assignment of Board’s interest in GL5107 to the City
is necessary.  The proposed quitclaim deed will note GL5107 as an encumbrance. The City 
will have all the legal authority as an owner to dispose the GL5107 area.  If the City ends 
up selling the fee interest of GL5107 area, the current easement interest will merge into the 
fee simple title.    
 
The Grantees indicated no objection to the foregoing and advised that there is no mortgage 
encumbering the private property and/or GL5107.  There are no compliance issues under 
the subject easement. 
 
Act 288, SLH 1993, stated in its preamble "In consideration of the State waiving its right 
to have the proceeds from the sale of county public highways remitted to the State, the 
counties shall acknowledge ownership and jurisdiction of all disputed public highways 
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within their respective counties, as defined in section 264-1, HRS, without the necessity of 
conveyancing documents transferring title from the State to the respective counties, except 
when required for the purpose of disposal." (Emphasis added.) 
 
As a result, it is division’s practice that formal documentation (i.e., quitclaim deeds) be 
issued on roads owned by the counties under Section 264-2, HRS, only when the county is 
going to subsequently dispose of any real property interests (fee conveyance or any 
interests less than fee) in at least a portion of the road to a third party.  In all other cases, 
the State’s position is that the fee simple interest in the road was passed to the counties by 
operation of law and documentation is unnecessary.  This policy provides for the chain of 
title and enables subsequent real estate transactions to occur.  This policy should not be 
misconstrued to mean or imply that the State does not assert that the roads being 
quitclaimed are already owned by the applicable county. 
 
The law on conveyances of public lands changed in 2009, requiring supermajority 
legislative approval under Section 171-64.7, HRS.  Upon consultation with the Department 
of the Attorney General in similar cases, Section 171-95(a)(1), HRS, does allow the fee 
conveyance, by a quitclaim deed, of a remnant qualified under Section 171-52, HRS, to the 
City without legislative approval.  Pursuant to Section 171-52, the term "remnant" means 
a parcel of land economically or physically unsuitable or undesirable for development or 
utilization as a separate unit by reason of location, size, shape, or other characteristics.
 
The subject areas meet the criteria for remnants due to the size and shape as shown on 
Exhibit 4A and 4B.  Apart from the fact that the areas are currently part of a county road, 
they are economically and physically unsuitable for development or utilization as anything 
other than a road. 
 
Additionally, pursuant to Section 171-95(a)(5), HRS, the Board may: 
 

Execute quitclaim deeds to the governments and agencies, with or without 
consideration, releasing any claim to the property involved made upon 
disputed legal or equitable grounds, whenever the board in its discretion 
deems it beneficial to the State ....

 
A quitclaim conveyance of the road remnants is appropriate in this case because, as noted 
above, pursuant to Sections 171-2 and 264-2, HRS, land being used and roads and streets 
are excluded from the definition of public lands under Chapter 171, HRS, and are deemed 
to be county or State highways instead.  Here, it is not disputed that the road at issue is a 
City road.  It is beneficial to the State to clear title to rights-of-way maintained by the City
by quitclaiming interests, if any, in such rights-of-way to the County. 
 
To enable the City to grant Easements E-1 and E-2 and convey the fee title to Lot 2-B to 
the abutting private owner mentioned above, staff is recommending the issuance of a 
quitclaim deed.  The form of the deed has been approved by the Department of the Attorney 
General and contains specific wording that the State is releasing and disclaiming any 
interest since it is our assertion that the County already owns the road. 
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Staff did not solicit comments from other agencies, except the Department of Land 
Management of the City.

There are no other pertinent issues or concerns, and staff recommends the Board authorize 
the transfer of the land by the requested quitclaim deed as described above. 

RECOMMENDATION:  That the Board: 

1. Declare that, after considering the potential effects of the proposed disposition as 
provided by Chapter 343, HRS, and Chapter 11-200.1, HAR, this project will 
probably have minimal or no significant effect on the environment and is therefore 
exempt from the preparation of an environmental assessment as a de minimis 
action. 

2. Determine the State does not own the subject property or any interest in it. 

3. Determine that executing a quitclaim deed to the City and County of Honolulu is 
beneficial to the State and authorize the quitclaim of interests, if any, the State may 
have in the subject roadway parcel to the City covering the relevant subject area 
under the terms and conditions cited above, which are by this reference 
incorporated herein and further subject to the following: 

A. The standard terms and conditions of the most current quitclaim deed 
(roads) form, as may be amended from time to time;

B. Review and approval by the Department of the Attorney General; and 

C. Such other terms and conditions as may be prescribed by the Chairperson 
to best serve the interests of the State.

Respectfully Submitted,

Barry Cheung 
District Land Agent 

APPROVED FOR SUBMITTAL:

_________________________ 
Dawn N. S. Chang, Chairperson 
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TMK (1) 2-5-015:023

Subject 
Location 

219 Forest Ridge Way

EXHIBIT 1A
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TMK (1) 2-5-015:023

219 Forest Ridge Way
GL5107

EXHIBIT 1B
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TMK (1) 2-5-015:023
Approximate Easement Area

EXHIBIT 2
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EXHIBIT 3
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EXHIBIT 4A 
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EXHIBIT 4B
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EXHIBIT 5
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