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STATE OF HAWAI‘I 

DEPARTMENT OF LAND AND NATURAL RESOURCES 
OFFICE OF CONSERVATION AND COASTAL LANDS 

Honolulu, Hawaii 
 

October 27, 2023 
Board of Land and  
Natural Resources 
State of Hawaii 
Honolulu, Hawaii 
 
REGARDING: Contested Case Requests Regarding Conservation District 

Use Permit (CDUP) OA-3913 for the Diamond Head 
Breakwater Safety Project   

 
PETITIONERS: 1) Fred Fong, and 2) Blake McElheny (Representing 

Friends of the Doris Duke Swim Basin) 
 
LANDOWNER:  State of Hawaii 
 
LOCATION: Kaalawai, Honolulu, Oahu 
 
TMK:    (1) 3-1-041:seaward of 005 
 
SUBZONE:   Protective 
 
 
I.   BACKGROUND 

On June 23, 2023, the Board of Land and Natural Resources (BLNR) approved 
Conservation District Use Permit (CDUP) OA-3913 for dismantling of the Diamond 
Head breakwater and the reuse of the dismantled boulders to re-naturalize the shoreline 
at the subject location. 

No request was made for a contested case at the Board hearing.  On June 30, 2023, 
Dr. Fred Fong filed a contested case request.  Dr. Fong’s petition is attached as Exhibit 
1.  Dr. Fong requested the contested case because as “an adjacent property owner, he 
will be so directly and immediately affected by the project proposed under CDUP OA-
3913, including loss of safe use of the subject and adjacent coastal lands, threats to his 
constitutional and statutory rights to environmental quality and conservation and use of 
coastal resources.” 

On July 3, 2023, Mr. Blake McElheny filed a contested case request on behalf of the 
Friends of the Doris Duke Swim Basin.  Mr. McElheny’s petition is attached as Exhibit 
2.  Mr. McElheny requested the contested case because, he claims, the Friends of the 
Doris Duke Swim Basin would “be so directly and immediately affected by the project 
proposed under CDUP OA-3913, including loss of safe use of the subject and adjacent 
coastal lands and threats to constitutional and statutory rights to environmental quality 
and conservation and use of coastal resources.” 
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II. SUMMARY OF LEGAL FRAMEWORK 

Is a contested case required by law to determine the legal rights, duties, or 
privileges of a specific person? 

A contested case hearing is required by law if the statute or rule governing the 
activity in question mandates a hearing prior to the administrative agency’s 
decision, or if a hearing is mandated by due process. 

A claim of due process right to a hearing in turn requires a two-step analysis: 

a. Is the particular interest which the claimant seeks to protect by a hearing 
property within the meaning of the due process clauses of the federal and 
state constitutions, and 

b. If the interest is property, then what specific procedures are required to 
protect it? 

Property interests are those benefits created by sources, such as state law, in 
which the claimant has “a legitimate claim of entitlement.” Further, there must be 
“more than an abstract need or desire” or “a unilateral expectation” of such 
benefit. 

 

When a hearing determines the legal rights, duties, or privileges of a specific person, 
that person will have standing.  When the contested case is required by due process, a 
person with a protectable property interest will have standing. 

 

III. ANALYSIS OF CURRENT PETITIONS 

 Is a contested case required by law? 

Question: What is the statute or rule that would mandate a hearing? 

Answer:  A contested case hearing is not “required by law” unless it is required 
by (1) agency rule; (2) statute; or (3) constitutional due process. Here, 
the relevant statutes are Hawaii Revised Statutes chapters 205A and 
343, and the relevant administrative rule is Hawai‘i Administrative Rule 
§ 13-1-28.  As discussed in the attached memorandum, no statute or 
rule mandates a contested case hearing.   

 

Question: Does due process require a contested case hearing? 

Answer:  No.  Constitutional due process protections mandate a hearing 
whenever the claimant seeks to protect a “property interest,” in other 
words, a benefit to which the claimant is legitimately entitled.  The 
petitioners do not have a protected property interest in the Diamond 
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Head Breakwater and swim basin, and even assuming they did, the 
process already afforded has been constitutionally sufficient.   

 

Question: Have the claimants claimed any Native Hawaiian traditional and 
customary rights/practices that would entitle them to a contested case 
hearing? 

Answer: No.  The claimants’ petitions do not identify any customary and 
traditional activities that will be affected by the project. Additionally, the 
Final Environmental Assessment/Findings of No Significant Impact for 
the project was published on June 23, 2017, and concluded that the 
project would not have a significant impact on traditional native 
Hawaiian cultural practices or resources. 

 

Conclusion: A contested case is not required by law. 

 

IV. RECOMMENDATION 

That the Board of Land and Natural Resources deny the requests for a contested case 
regarding Conservation District Use Permit (CDUP) OA-3913 regarding the Diamond 
Head Breakwater Safety Project, and that the Board deny the requests for a contested 
case without a hearing pursuant to HAR §13-1-29.1. 

 
     Respectfully submitted, 
 
 

    Cal Miyahara, 
    Office of Conservation and Coastal Lands 

 
 
Approved for submittal: 
 
 
       
Dawn N.S. Chang, Chairperson 
Board of Land and Natural Resources

 

Calen Miyahara

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAGWVdkITwEOrKvqCAYbr3_JklCr-xBNro
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAGWVdkITwEOrKvqCAYbr3_JklCr-xBNro
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAGWVdkITwEOrKvqCAYbr3_JklCr-xBNro
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