
ITEM L-1 

State of Hawaii 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Engineering Division 
Honolulu, Hawaii 96813 

 
December 8, 2023 

 
Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii 
 

Authorize the Chairperson to Set New Rehabilitation Schedule and Make a Finding of 
Violation and Issue Fines on the Owners of Waiakalua Reservoir if Deadlines are 
Missed for the Removal or Rehabilitation of the Waiakalua Reservoir (KA-0010) 

Kilauea, Kauai.   
(The Waiakalua Reservoir owners are Ms. Beverly Harter, He Makana Ka Wai; Mr. V. 
Stephen Hunt, Hunt Kilauea LLC; Ms. Jeanette Healy, Victor Mission Trust LLC; Mr. 

William Flaherty, William L. Flaherty, Trust; Ms. Theresa Drake; Mr. Matthew Miller, Mr. 
Raymond and Lori Miller, and Marisha Huber; Mr. Thomas Atkin, Thomas R Atkin 

Revocable Living Trust; and Mr. Frederic North, Frederic & Peggy North Rev living Trust 
and Maile Wai Properties II LLC.)  Tax Map Keys (4) 5-1-005: 25 CPR 001, 002, 003, 
004, 005 and (4) 5-1-005: 26 and (4) 5-1-005: 27 and (4) 5-1-005: 28 CPR 001,002, 

003, 004, 005 and (4) 5-1-005: 29 CPR 001, 002, 003, 004. 
 
Summary 
The Department of Land and Natural Resources (Department) requests the Board of 
Land and Natural Resources (Board) authorize the Chairperson to set new rehabilitation 
schedule and issue associated fines for the owners of Waiakalua Reservoir (KA-0010).  
The eight (8) private dam owners have met deadlines set by the Board on March 11, 
2022 (Exhibit A), with the plan to reduce the dam size such that the revised dam and 
reservoir would not fall under regulation by the Department.  The dam owners are now 
considering a change of scope to rehabilitate the structure to meet current regulations 
and have the facility continue to be regulated by the Department.  The recommended 
new proposed schedule would allow additional time for the owners to complete the 
engineering studies and cost estimate for the revised scope of work, and to determine 
the feasibility of the design and construction. 
 
The Department recommends authorizing the Chairperson to set a new schedule for the 
owners to accomplish a feasibility analysis and proceed with either the removal, 
reduction, or rehabilitation of the dam with automatic penalties for missing deadlines.  
The Department also recommends the Board delegate the Chairperson to administer 
future schedule amendments and penalties based on the chosen scope for the dam. 
 
Background 
Waiakalua Reservoir was constructed in the 1920s as an irrigation reservoir for 
downstream sugar cane fields.  Currently, it is used primarily for recreational purposes. 
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The reservoir is filled with water from the Waiakalua Stream.  Kaloko dam and reservoir 
historically supplies a major portion of water to Waiakalua stream, but with the reduced 
pool in Kaloko Reservoir since 2006, less water has been supplied from the Kaloko 
dam.  The contributing watershed area for Waiakalua Reservoir is approximately 0.43 
square miles (275.2 acres) based on USGS digital elevation model data. 
 
Waiakalua Reservoir is classified as a high hazard potential dam, as a failure of the 
dam will result in probable loss of human life.  The overall condition of the dam is 
currently rated as poor, meaning a dam safety deficiency is recognized for normal 
operating conditions which may realistically occur.  Remedial action is necessary.  The 
dam is currently under a Department ordered water level restriction of 9 feet. 
 
The dam and reservoir are owned by 8 private property owners, and there is no 
organizational structure to define responsibility of the various owners or organize their 
efforts to meet requirements set forth in Hawaii Administrative Rules (HAR) §13-190.1 
and Hawaii Revised Statutes (HRS) §179D for dam owners.  This has historically 
resulted in non-unified attempts of the various owners to cover the operations, 
maintenance, and any necessary improvements to the structure.  However, since this 
structure was brought before the board in 2022, the owners have unified to hire 
consultants to do studies necessary for the design of a rehabilitated dam, and they have 
mostly removed the large trees from the dam embankment, which was a massive 
outstanding maintenance task.  They have also continuously monitored and reported 
seepage and kept the level of the water under the required 9 feet.  On 3/1/2023, the 
owners submitted a permit package as required by the Department and the Board.  The 
owners have since contemplated changing the scope of the work from a dam reduction 
project to a rehabilitation of the regulated structure at full storage capacity.  The 
geotechnical firm that was working on the project has declined to continue with the 
project now that the scope is substantially more than what was originally contracted, 
requiring the owners to seek a new consultant and possibly additional geotechnical 
investigations to support the design. 
 
A screening level risk analysis (SLRA) was performed with the owners, the owner’s 
consultants and Department consultants which concluded that if the water level was 
maintained at the restricted level, and continual monitoring was done for any changes in 
seepage, that the risk of failure was very low, and the probability of life loss was also 
low.  While the SLRA does not mean that the requirements for meeting the safety 
standards have changed, it does indicate the relative risk at this point in time, assuming 
the owners continue with on-going maintenance, monitoring and reporting as required 
by the Department. 
 
Dam Features: 

Embankment Earthen 
Height 26 feet 

Length 1800 feet 
Maximum Storage 220 acre-feet 
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Figure 1. Dam/Reservoir Features, location and TMK/Owner layout
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Primary Safety Issues 
Waiakalua Reservoir is in poor overall condition based on the following ongoing 
deficiencies. Here is a listing of PRIORITY 1 RECOMMENDATIONS from the last 
Phase I Inspection in 2021 with report finalized in 2023. 

 Recommendation Current Status and Comments 
1 Maintain and Monitor 

seepage area at toe 
regularly. 

This is currently being done. 

2 Improve Vegetative 
Maintenance and Erosion 
protection. 

This is ongoing, but there have been substantial 
improvements since 2021 including removal of 
trees on the embankment. 

3 Perform a Hydrologic and 
Hydraulic Analyses. 

This was completed in 2022, but now the spillway 
needs to be redesigned to meet the design flood 
(see recommendation 6) 

4 Perform Geotechnical 
Investigation and slope 
stability study. 

This was completed in 2022, but additional 
information was needed to inform the fixes needed 
for the dam to meet the factors of safety required. 

5 Perform seepage evaluation. This was completed in 2022 and there were some 
recommendations that need to be addressed. 

6 Spillway Assessment and 
repair 

The spillway was assessed with the H&H, but the 
repair has not been addressed. 

7 Survey and calibrate staff 
gage to key features. 

A full survey was performed at the end of 2022, but 
it has not been used to calibrate to key features in 
the EAP. 

8 Develop an O&M manual for 
the dam 

Not Done 

9 Assess outlet works tunnel 
condition 

Not Done 

Most of the primary safety issues are in the process of being addressed, and it is 
important that the momentum towards addressing them continues.  
 
Enforcement Actions 
The Department has issued five Notice of Deficiency (NOD) letters to the Owners dating 
back to 2009, which can be seen in Attachment A of the March 11, 2022, Board 
submittal (Exhibit A).  The Department’s Civil Resource Violation System was used to 
assess fines for missing some NOD deadlines.  
 
The owner response became more proactive in early 2022.  Since that time, the owners 
have met the deadlines issued by the Board at its meeting on March 11, 2022 (See 
Table 2).  A permit application was submitted by the 3/1/2023 deadline, however some 
components of the application were incomplete, and the Department has notified the 
owners of these items.  The Owners have requested a revision to the schedule so that 
they are able to conduct the required studies (including more extensive geotechnical 
analysis and costs estimate), evaluate the feasibility of the rehabilitation project, and 
update the dam safety permit application for the new scope of work. 
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Table 2.  Previous Deadlines set by the Board 

Task Deadline issued by the Board 
March 2022 

Status/Comments 

Submit technical 
Studies 

7/1/2022 Completed 

Submit permit 
application 

3/1/2023 Completed but more 
information needed. 

Complete clearing 5/1/2023 Completed per photos (not 
verified in person) 

Start construction 6 months from date Board 
approves the dam safety permit 

Not yet applicable, since 
dam safety permit has not 
been approved. 

 
 
Recommendation: 
1. Authorize the Chairperson to set the following schedule and milestone violations for 

the owners of Waiakalua Reservoir (KA-0010) evaluation and remediation plan 
along with the indicated milestone dates and automatic penalty amounts: 
Milestone Deliverable to the Department Milestone 

Due Date 
Penalty 
of missed 
milestone 

1 Development and submission of a conceptual 
remediation plan which addresses all current 
deficiencies.  This must include, but is not 
limited to: 

• Meeting stability requirements and 
minimum factors of safety for various 
loading conditions generated by a 
methodology accepted by the 
Department 

• Addresses seepage by adding a 
seepage collection filter system 

• Removal and remediation of structure 
at existing rootball locations 

• Modification of spillway to pass inflow 
design flood in natural ground with 
discharge alignment away from the toe 
of the dam 

• Outlet modifications if inspection of 
outlet shows they are necessary. 

Provide cost estimates for 3 options 
(Remediation/Reduction/Removal) with the 
remediation and reduction cost reflecting 
applicable considerations noted above 

8/1/2024  $10,000 
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Milestone Deliverable to the Department Milestone 
Due Date 

Penalty 
of missed 
milestone 

2 Submit final decision on direction 
(removal/reduction/remediation to 
Department) 

60 days from 
completion of 
Milestone 1 

$10,000 

3 Submit Complete Dam Safety 
Permit package to Department dam 
safety (including all applicable items 
listed on the Application Package 
checklist in the Dam Safety Permit 
application form).  If the owners 
choose to phase their work, the 
permit application must also include 
scope and schedule for future 
phases to address all the known 
deficiencies. 

9 months from 
completion of 
Milestone 2 

$20,000 

5 Provide the Department with 
evidence that a full grading permit 
application has been submitted to 
the County of Kauai which includes 
the work in permit package 
submitted to the Department. 

60 days from 
completion of 
Milestone 3 

$10,000  

6 Start Construction of the permitted 
work. 

6 months from date 
Board approves the 
dam safety permit 
or the County 
approves the 
grading permit 
(whichever is later) 

$20,000 

 
2. Authorize the Chairperson to issue all fines for missed schedule milestones and 

require that the Owner pay all fines issued by the Chairperson within 30 calendar 
days of the fine being issued.  In the event the Owner fails to pay fines within the 
time allotted, the Owner shall be fined an additional $5,000 per day until the 
ordered fine amount is paid.  In the event that any of the above fines should go 
into effect, the owners of Waiakalua Reservoir (KA-0010) will be jointly and 
severally liable for payment of those fines. 
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3. Authorize the Chairperson to administer future removal or rehabilitation schedule 
amendments/penalties associated with this Waiakalua Reservoir (KA-0010). 
 

Respectfully submitted, 
 
 
 
CARTY S. CHANG 
Chief Engineer 

 
 
APPROVED FOR SUBMITTAL: 
 
 
 
Dawn N.S. Chang, Chairperson 
Board of Land and Natural Resources 
 
 
EXHIBIT A – Board Submittal Approved on 3/11/2022 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAfiDxDd_F74hKB7CUY6DmFmVNhk0njzx2
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAfiDxDd_F74hKB7CUY6DmFmVNhk0njzx2


ITEM L-1 

State of Hawaii 
DEPARTMENT OF LAND AND NATURAL RESOURCES

Engineering Division
Honolulu, Hawaii 96813 

March 11, 2022 

Board of Land and Natural Resources 
State of Hawaii 
Honolulu, Hawaii 

STAFF REPORT 

Regarding: Authorization for the Chairperson to extend the Notice of Deficiency deadlines for 
Waiakalua Dam (KA-0010) and to make a finding of violations sufficient to support a 
specified fine on the owners and to order further restriction of reservoir level if 
extended deadlines are missed. Kilauea, Kauai, Tax Map Keys (4) 5-1-005: 25 CPR 
001, 002, 003, 004, 005 and (4) 5-1-005: 26 and (4) 5-1-005: 27 and (4) 5-1-005: 28 
CPR 001,002, 003, 004, 005 and (4) 5-1-005: 29 CPR 001, 002, 003, 004 

Dam Owners: 

Ms. Beverly Harter, He Makana Ka Wai 
Mr. Darrell Holowaychuck, Malie Wai Properties/Farms 
Mr. V. Stephen Hunt 
Ms. Jeanette Healy, Victor Mission Trust LLC 
Mr. William Flaherty, William L. Flaherty, Trust 
Ms. Theresa Drake 
Mr. Matthew Miller, Mr. Raymond and Lori Miller, and Marisha Huber 
Mr. Thomas Atkin 
Mr. Frederic North 

Location: Kilauea, Kauai 
TMKS: (4) 5-1-005: 25 CPR 001, 002, 003, 004, 005 and (4) 5-1-005: 26 and (4) 5-1-

005: 27 and (4) 5-1-005: 28 CPR 001,002, 003, 004, 005 and (4) 5-1-005: 29
CPR 001, 002, 003, 004

Background on Dam 
Waiakalua was constructed in the 1920s as an irrigation reservoir for downstream sugar cane fields. 
Currently, it is used primarily for recreational purposes for the owners.  The reservoir is filled with 
water from the Waiakalua Stream and Koolau Ditch.  Kaloko Reservoir supplies water to Waiakalua 
stream, but with the reduced pool in Kaloko Reservoir since 2006, less water has been supplied from 
Kaloko.  The contributing watershed area for Waiakalua Reservoir is approximately 0.43 square miles 
(275.2 acres) based on USGS digital elevation model data. 

Waiakalua is classified as a high hazard potential dam, as a failure of the dam will result in probable 
loss of human life.  The overall condition of the dam is currently rated as poor, meaning a dam safety 
deficiency is recognized for normal operating conditions which may realistically occur.  Remedial 
action is necessary.  The dam is currently under a water level restriction of 9 feet on the staff gage. 

03-11-22

As Amended

ckapejm
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Exhibit A
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The dam and reservoir facility is divided between 9 private property owners, and there is no 
organizational structure to define responsibility of the various owners or organize their efforts to meet 
requirements set forth in Hawaii Administrative Rules (HAR) §13-190.1 and Hawaii Revised Statutes 
(HRS) §179D for dam owners.  This has resulted in non-unified attempts of the various owners to 
cover the operations, maintenance, and any necessary improvements to the structure.  Therefore, 
operation, maintenance, and improvements have mostly been localized to the properties of a few 
owners and have not holistically addressed the structural deficiencies of the dam.  This lack of clear 
responsibility and unified effort poses elevated safety risks beyond that already posed by structural 
deficiencies, as there is no single operator or point of contact that is reliably able to do maintenance 
or take emergency actions for the entire structure. 

Dam Features: 
Embankment Earthen 
Height 26 feet 
Length 1800 feet 
Maximum Storage 220 acre-feet 

 
Figure 1. Location Map 
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Figure 2. Dam/Reservoir Features and TMK/Owner layout 
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Primary Safety Issues 
Waiakalua Reservoir has a poor overall condition based on many ongoing deficiencies. Here is a 
listing of PRIORITY 1 RECOMMENDATIONS from the last Phase I Inspection in 2009:

1. Monitor seepage area at toe regularly 
2. Repair outlet works and clear vegetation 
3. Clear the vegetation and stumps from the slopes, toe and abutment areas once the situation 

regarding the impact of this removal to the embankment has been evaluated.  Clearing the 
vegetation will allow for a more thorough inspection 

4. Conduct seepage studies 
5. Evaluate slope stability 
6. Perform a hydrologic and hydraulic study 
7. Repair or replace the spillway control structure and the erosion area on the downstream side 

of the control structure 
8. Further investigate the possible sinkholes on the upstream slope 
9. Determine the source of water that fills the ponds on the downstream toe 
10. Clear excessive vegetation and debris from the spillway discharge channel 
11. Update the EAP 
12. Develop an O&M manual for the dam 
13. Maintain a log of visits, operations, and maintenance at the dam 

Attempts to monitor seepage or do stability studies have been mostly thwarted by overgrown 
vegetation.  In addition, a hydrologic and hydraulic study has not been done. 

Enforcement Actions and Owner Responses 
The DLNR has issued five Notice of Deficiency (NOD) letters to the Owners dating back to 2009.  The 
NODs continued to present similar instructions, but in most cases, the NOD mandates were only 
partially completed, or not even begun.  Table 1 Summarizes the requirements set out in the different 
NODs and other letters to the owners, and the letters referenced are also included in Attachment A.  
Four CRVS actions were taken for this structure since 2020, as detailed in Table 2.  
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Table 1. Summary of Enforcement Letters sent by the Department. All letters except the 7/2/2021 
letter were NODs.

Letter 
Date Water Level Operations and Maintenance Remediation and Improvements   

4/21/2009 
Expose 
inoperable 
gate 

Remove inoperable gate and install 
staff gage 

Hire engineer to assess the 
seepage and slope stability and 
submit proposed remediation 

                                                    D
am

 Safety D
irectives 

Weekly reports 

6/24/2014 

Lower water 
Level to 9 ft 
and 
maintain 

Clear and gain access to 
measurement weir by 7/1/2014 Retain the services of a 

professional engineer to assess 
the seepage and slope stability Take daily reservoir level and 

seepage readings and report 

9/9/2014   

Clear Downstream Channel Provide a timeline for 
contracting engineering services 
to evaluate the stability of the 
dam 

Continue weekly reports 

Investigate exit tunnel 

12/2/2015 

Lower water 
level to 9 
feet and 
maintain 

Clear and maintain access to the 
seepage measurement weir 

Retain engineer to assess the 
seepage and slope stability of 
the embankment and provide 
remediation schedule 

Take daily reservoir level and 
seepage readings and report 

7/2/2021   
Clear of debris and high vegetation 
and develop vegetative maintenance 
plan 

8/31/2021 -Pursue completing 
necessary stability studies to set 
schedule 

9/27/2021 
Keep water 

level at 9 
feet 

10/1/2021 - Submit Daily seepage 
logs once per month 

12/1/2021 - Submit Schedule of 
Technical studies 

11/1/2021 - Clear and maintain clear 
pathways to critical location 

4/1/2022 - Submit technical 
studies to the Department 

2/1/2022 - Prepare vegetative 
maintenance plan 

12/1/2022 - Submit Permit 
Application 

2/1/2023 - Complete clearing of 
vegetation on the facility 12/1/2023 - Start Construction 

Owner 
Response 

History 

Mostly 
followed 
water level 
directives 
(with few 
lapses) 

Vegetation cleared in certain 
areas/lots, but never comprehensive, 
and cleared areas not maintained.  
Observations and reporting of 
problem areas intermittent, and 
often blocked by vegetation.  As of 
2/8/2022, the owners cleared a path 
to seepage area, and have a 
maintenance contract for quarterly 
clearing of area. 

Seepage study done in 2009 by 
SRG that did not provide 
information effects on slope 
stability.  Owners retained 5K 
ENV in 2021 as a consultant to 
manage the required technical 
studies and provide design 
recommendations.  Technical 
studies ongoing, and updates 
provided to DLNR. 

            O
w

ner Response 
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Table 2.  CRVS issued to date 
  Jan 2022 Feb 2022 Apr 2020 Apr 2021 

CRVS 
Issued 

Failure to provide 
reports of seepage 
measurements 

Failure to provide 
vegetative removal 
plan 

Failure to submit 
Annual Dam Fees 

Failure to submit 
Annual Dam Fees 

Amount $500  $500  $422.98  $41.06  

Owner Timeline Extension Requests 
In a letter to DLNR dated 1/31/2022, the owners of Waiakalua Reservoir asked for a 3-month 
extension for all the NOD deadlines set in the most recent NOD letter. Table 3 summarizes the 
extended the milestone deadlines.  The reasons given for the requested extension is that behind-the-
scenes concurrence of the nine owners has taken longer than expected.  In addition, delays directly 
associated with the pandemic has slowed work done by maintenance contractor and engineering 
consultants.  

Table 3 Extension of Deadlines Requested by Owners 
Task Original Due Date Requested Extension Date 
Submit technical Studies 4/1/2022 7/1/2022 
Submit permit application 12/1/2022 3/1/2023 
Complete clearing 2/1/2023 5/1/2023 
Start construction 12/1/2023 3/1/2024 

The owners also requested an extension on the vegetative removal plan which was denied and a 
CRVS is currently being processed for $500. 

Discussion 
DLNR engineering division dam safety section staff believes that the difficulty with addressing 
deficiencies has been lack of concurrence, acknowledged responsibility, and participation from the 
owners.  There has also been owner turnover since 2009. 

The o
multiple reports and notices back to 2009.  Even though the deficiencies have not been adequately 
addressed to date, it is the view of the staff that the primary purpose of enforcement actions is to 
bring dam structures into compliance with safety requirements as quickly as possible.  While the 3-
month delay requested by the owners may not be warranted, it may still be the most expeditious path 
to improving the safety of the structure.  Imposing large fines immediately might stop the momentum 
of the owner concurrence and consultant studies while not providing any significant acceleration of 
progress toward dam safety.  3-month delay in 
the deadlines outlined in Table 3 be granted.  However, based on history of inaction, we recommend 
pre-approving enforcement actions should the new deadlines be missed. 
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Recommendations: 

1. That the Board of Land and Natural Resources (Board) authorize the Chairperson to extend 
the Notice of Deficiency deadlines for Waiakalua Dam (KA-0010) for remedial actions as 
follows: 
 
Task Original Due Date Requested Extension Date 
Submit technical Studies 4/1/2022 7/1/2022 
Submit permit application 12/1/2022 3/1/2023 
Complete clearing 2/1/2023 5/1/2023 
Start construction 12/1/2023 6 months from date Board 

approves the dam safety 
permit 

2. In the event that the Owners miss any of the above deadlines, the Board authorize the 
Chairperson to further restrict the water level in the reservoir down to 5 ft or other level 
deemed necessary on the staff gage pursuant to HRS §179D-27(e). 

3. In the event that the owners miss the 7/1/2022 deadline to submit technical studies, 
pursuant to HRS §179D and HAR §13-190.1, the Board find that the Owners of Waiakalua 
Dam (KA-0010) are in violation of HRS §179D-30(5), and HAR §13-190.1-40(a) and (c) for 
failing to do studies to determine the stability of the dam and failing to assess whether the 
spillway is capable of handling the PMF event. 

a. The Owners will be fined $5,000 if they fail to submit the proposed technical studies by 
7/1/2022, pursuant to HRS §179D-8(b). 

b. The owners will pay all fines within 60 days of 7/1/2022 if technical studies are not 
submitted by 5 pm HST on 7/1/2022. 

c. In the event that the owners fail to comply with the Board order to pay fines within the 
time allotted, the owner shall be fined an additional $5,000 per day until the ordered fine 
amount is paid. 

4. In the event that the owners miss the 3/1/2023 deadline to submit permit application, 
pursuant to HRS §179D and HAR §13-190.1, the Board find that the Owners of Waiakalua 
Dam (KA-0010) are in violation of HRS 179D-6(b)(17) and HAR §13-190.1-4 for failure to 
address minimum design requirements. 

a. The Owners will be fined $20,000 if they fail to submit the permit application by 
3/1/2023, pursuant to HRS §179D-8(b). 

b. The owners will pay all fines within 60 days of 3/1/2023 if the permit application is not 
submitted by 5 pm HST on 3/1/2023. 

c. In the event that the owners fail to comply with the Board order to pay fines within the 
time allotted, the owner shall be fined an additional $5,000 per day until the ordered fine 
amount is paid. 
 

5. In the event that the owners miss the 5/1/2023 deadline to clear all vegetation from dam as 
outlined in their vegetative removal plan and their permit application, pursuant to HRS 
§179D and HAR §13-190.1, the Board find that the Owners of Waiakalua Dam (KA-0010) are 
in violation of HRS 179D-6(b)(17), and HAR 13-190.1-40(a), (c) and HAR §13-190.1-40(a) for 
failing to do necessary work to allow the department to determine condition of the dam and 
failing to timely maintain the reservoir to keep it in a safe condition. 
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a. The Owners will be fined $20,000 if they fail to clear vegetation per their accepted
vegetative removal plan by 5/1/2023, pursuant to HRS §179D-8(b).

b. The owners will pay all fines within 60 days of 5/1/2023 if the vegetation has not been
cleared as outlined in the accepted vegetative removal plan.

c. In the event that the owners fail to comply with the Board order to pay fines within the
time allotted, the owner shall be fined an additional $5,000 per day until the ordered fine
amount is paid.

6. In the event that the owners do not have a fully executed  construction contract to do the
permitted work within six (6) months from the date the Board approves the permit, pursuant
to HRS §179D and HAR §13-190.1, the staff recommends the Board find that the Owners of
Waiakalua Dam (KA-0010) are in violation of HRS §179D-6(b)(17) and HAR §13-190.1-4 for
failure to address minimum design requirements.

a. The Owners will be fined $20,000 if they fail to obtain a construction contract within six
months of permit approval, pursuant to HRS §179D-8(b).

b. The owners will pay all fines within 60 days of missing the deadline if a construction
contract has not been obtained within six (6) months of permit approval.

c. In the event that the owners fail to comply with the Board order to pay fines within the
time allotted, the owner shall be fined an additional $5,000 per day until the ordered fine
amount is paid.

Respectfully submitted, 

CARTY S. CHANG 
Chief Engineer 

APPROVED FOR SUBMITTAL: 

SUZANNE D. CASE, Chairperson 
Board of Land and Natural Resources 

ATTACHMENT A - Enforcement Letters 

NOD Letter Dated 4/21/2009 
NOD Letter Dated 6/24/2014  
NOD Letter Dated 9/9/2014 
NOD Letter Dated 12/2/2015 
Inspection Notification Letter Dated 7/2/2021 
NOD Letter Dated 9/27/2021 

“BLNR Meeting: March 11, 2022; L-1: Approved as amended. See attached page.”



AMENDMENT 
for 

THE MEETING OF THE BOARD OF LAND AND NATURAL RESOURCES 
 
Meeting Date: March 11, 2022 
Agenda Item: L-1 
Regarding:  Authorization for the Chairperson to extend the Notice of Deficiency deadlines 

for Waiakalua Dam (KA-0010) and to make a finding of violations sufficient to 
support a specified fine on the owners and to order further restriction of 
reservoir level if extended deadlines are missed. 

 
Approved as Amended.  The Board Submittal amended to add the following item: 
 
In the event that any of the stipulated fines should go into effect, the owners of Waiakalua 
Reservoir (KA-0010) will be jointly and severally liable for payment of those fines. 
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CONSERVATION AND COASTAL LANDS 
CONSERVATION AND RESOURCES ENFORCEMENT 

ENGINEERING 
FORESTRY AND WILDLIFE 
HISTORIC PRESERVATION 

KAHOOLAWE ISLAND RESERVE COMMISSION 
LAND 

STATE PARKS 

STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES

ENGINEERING DIVISION
POST OFFICE BOX 373 

HONOLULU, HAWAII 96809 

 

VIA EMAIL

Ms. Beverly Harter
TMK: (4) 5-1-5:027 
He Makana Ka Wai 
4535 Waiakalua Street 
Kilauea, Hawaii  96754 
bharter@jackharterheli.com

Ms. Jeanette Healy
TMK: (4) 5-1-005:025-2, 3 
Victor Mission Trust LLC 
P.O. Box 238 
Victor, MT  59875-0238 
victormissiontrust@gmail.com

Mr. William Flaherty
TMK: (4) 5-1-005:029-0002 
William L. Flaherty, Trust 
222 Strand 
Hermosa Beach, CA  90254 
flairadise@yahoo.com
 

Mr. Thomas Atkin 
TMK: (4) 5-1-005:029-0001 
4633 Waiakalua Street 
Kilauea, Hawaii  96754 
thomasratkin@hotmail.com

Mr. Matthew Miller
TMK: (4) 5-1-5:029-003 
14025 Cantlay Street 
Van Nuys, CA  91405 
matthew.mercer.info@gmail.com 

Ms. Theresa Drake
(4) 5-1-005:029-0004 
1222 Eureka Ave 
Davis, CA  95616 
draketeri@gmail.com

Mr. V. Stephen Hunt
TMK: (4) 5-1-005:028-1,2,3,4 
910 Strand 
Hermosa Beach, CA  90254 
shunt@aol.com 

Mr. & Mrs. Raymond & Lori 
Miller 
(4) 5-1-5:029-003 
4625 Waiakalua Street, #C 
Kilauea, Hawaii  96754 
fateinc@aol.com 

Mr. Darrell Holowaychuck 
TMK: (4) 5-1-005:025-1,4 
Malie Wai Properties/Farms 
14741-45 Avenue NW 
Edmonton, Alberta, CANADA, 
T6H 5R4   
dcph@shaw.ca  Mr. Frederic North

TMK (4) 5-1-005:025-5 
649 Palms Blvd 
Venice, CA  90291 
North649@mac.com

Dear Sirs/Madams:

HAWAII DAM SAFETY PROGRAM
PHASE I INSPECTIONS - ISLAND OF KAUAI 

WAIAKALUA (KA-0010) 
 
The Department of Land and Natural Resources (Department), Dam Safety Program is pleased to 
inform you that we have retained AECOM Technical Services, Inc. to conduct a Phase I Dam 
Safety Investigation of your facility on August 4, 2021. We are requesting that you provide
access to your facility and a representative to assist the inspection team on the day of the 
inspection as well as answer any follow up questions that may arise later. We anticipate the 
inspection to last between 1-3 hours.
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For this inspection to be effective, your representative should be able to provide maintenance 
records for viewing; access to all features of your facility; and assure that spillways, slopes, toe 
and crest areas are cleared of debris and high vegetation that might prohibit a thorough 
investigation. Failure to do so could result in a reinspection of the facility at the owner’s expense
(approximately $25,000) per HAR 13-190.1-40, c and d. 
 
We will be contacting you soon to schedule the time for the inspection. 

Based on the observations during the upcoming inspection, we may be requiring specific actions 
and schedules for the remediation of Waiakalua Reservoir.  These may include maintenance 
contracts for clearing of larger vegetation.  They may also include a specific schedule for slope 
stability and seepage studies and reports.  The goal would be to bring your facility into 
compliance with HAR §13-190.1-4. Therefore, we strongly encourage you to diligently pursue 
completing the necessary stability studies which were previously started and deciding on a 
vegetation maintenance plan that will work long term for the reservoir.  This will allow you to 
participate in setting meaningful goals for the remediation schedule which we will be setting by 
August 31, 2021. 
 
Should you have any question or concerns please contact Ms. Gina Belleau of my staff at (808) 
551-1288 or Gina.C.Belleau@hawaii.gov.

  Sincerely, 
 
 
 
      CARTY S. CHANG 
      Chief Engineer 



DAVID Y. IGE
GOVERNOR OF HAWAII

SUZANNE D. CASE
CHAIRPERSON 

BOARD OF LAND AND NATURAL RESOURCES 
COMMISSION ON WATER RESOURCE MANAGEMENT 

ROBERT K. MASUDA 
FIRST DEPUTY 

M. KALEO MANUEL 
DEPUTY DIRECTOR - WATER 

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION 

BUREAU OF CONVEYANCES 
COMMISSION ON WATER RESOURCE MANAGEMENT 

CONSERVATION AND COASTAL LANDS 
CONSERVATION AND RESOURCES ENFORCEMENT 

ENGINEERING 
FORESTRY AND WILDLIFE 
HISTORIC PRESERVATION 

KAHOOLAWE ISLAND RESERVE COMMISSION 
LAND 

STATE PARKS 

STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES

POST OFFICE BOX 621
HONOLULU, HAWAII  96809 

VIA CERTIFIED MAIL

Ms. Beverly Harter
TMK: (4) 5-1-5:027
He Makana Ka Wai 
4535 Waiakalua Street 
Kilauea, HI  96754 

Mr. V. Stephen Hunt
TMK: (4) 5-1-005:028-1,2,3,4
910 The Strand 
Hermosa Beach, CA  90254 

Mr. Frederic North
TMK: (4) 5-1-005:025-5
649 Palms Blvd 
Venice, CA  90291 

Mr. Darrell Holowaychuck 
TMK: (4) 5-1-005:025-1,4 
Malie Wai Properties/Farms 
14741-45 Avenue NW 
Edmonton, Alberta, CANADA, T6H 
5R4 

Ms. Jeanette Healy
TMK: (4) 5-1-005:025-2, 3 
Victor Mission Trust LLC 
P.O. Box 238 
Victor, MT  59875-0238 

Ms. Theresa Drake 
TMK: (4) 5-1-005:029-0004 
1222 Eureka Ave 
Davis, CA  95616 

Mr. Thomas Atkin
TMK: (4) 5-1-005:029-0001 
4633 Waiakalua Street 
Kilauea, HI  96754 

Mr. William Flaherty
TMK: (4) 5-1-005:029-0002 
William L. Flaherty, Trust 
222 The Strand 
Hermosa Beach, CA  90254 

Mr. Matthew Miller
TMK: (4) 5-1-5:029-003 
14025 Cantlay Street 
Van Nuys, CA  91405 

Dear Madams and Sirs: 

WAIAKALUA RESERVOIR (KA-0010), KAUAI
DAM SAFETY - NOTICE OF DEFICIENCY 

The subject regulated dam/reservoir has been classified to be in a poor overall condition and a 
threat to public safety due to one or more physical / operational conditions and deficiencies
identified by the Department of Land and Natural Resources (Department). This Notice of Dam 
Safety Deficiency supersedes the conditions stipulated in previously issued notice of 
deficiencies. The subject facility is also classified as a High Hazard Potential dam, as failure 
could jeopardize the lives of the downstream public. 

Pursuant to Hawaii Revised Statutes (HRS) 179D-6, you are required to take the following 
remediation, maintenance, and monitoring actions, by the deadlines indicated: 

1. Remediation: 
 
By 12/1/2021:

a. Submit schedule of technical studies: On December 2, 2015 the Department 
requested that a professional engineer assess slope stability of the embankment 
and seepage from the dam and submit a copy of the evaluation and any proposed 
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remediation to our office.  A consultant began work in 2019, but no further 
report has been submitted to the Department.  Submit a report of what analysis 
has been completed to date, and a schedule of additional technical studies and 
reports to be completed for the remediation design. 

By 4/1/2022:
b. Submit technical studies to the Department: Submit reports completed by 

your engineer to document compliance with HAR §13-190.1-4 to support the 
proposed improvements.  Examples would be topography map, 
Hydrologic/Hydraulic studies, stability and seepage analysis and/or other 
applicable reports required to support the proposed improvements. 
 

By 12/1/2022:
c. Submit permit application for remediation, repair or removal: Submit a 

complete dam safety permit application package (HAR §13-190.1-20) to bring 
your facility into compliance with HAR §13-190.1-4.  If a multi-phase approach 
to bringing your facility into compliance is chosen, then the permit package for 
the first phase must be submitted by this date along with a schedule for 
subsequent phases. 
 

By 12/1/2023:
d. Start Construction: Start Construction of the approved Dam Safety Permit 

improvements. An extension may be granted to this deadline if requested based 
on scope of work and/or complications with obtaining required permits. 

2. Maintenance Actions: Clearing of vegetation has been an ongoing problem, which has 
made it difficult for further investigations to take place. The woody vegetation also has
the potential for creating serious safety issues with the dam. Clearing needs to be done on 
portions of the following properties: TMK: (4) 5-1-005:025-2,3,4, &5, TMK: (4) 5-1-
005:029-1,2,3, &4, and TMK: (4) 5-1-005:027. 

By 11/1/2021:
a. Clear and maintain clear pathways to critical locations on the structure, including 

outlet works, spillway, downstream toe, and downstream channel. Send photos of 
cleared areas to DLNR.EN.FCDS@hawaii.gov.

By 2/1/2022 
b. Work with a consultant to prepare a vegetation removal plan in accordance with 

FEMA 534 technical guidance document and send removal plan to the 
Department at DLNR.EN.FCDS@hawaii.gov.  Prepare Operation and 
Maintenance plan detailing methods, which will be used to maintain the 
vegetation low, and submit this plan to the Department. On February 1st and 
August 1st of each year until construction improvements begin, send photos of 
maintained facility to DLNR.EN.FCDS@hawaii.gov. 
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By 2/1/2023 

c. Complete clearing of vegetation on the facility per your vegetation removal plan.
Send photos of cleared facility to DLNR.EN.FCDS@hawaii.gov.

3. Monitoring and Operations:
a. From 10/1/2021 until implementation of remediation plan: Once per month 

(on the first business day of the month), submit daily logs of seepage 
measurement weir, noting flow and clarity of water to 
DLNR.EN.FCDS@hawaii.gov. Daily access through TMK: (4) 5-1-005:025-4 
must be provided to agreed upon reporter to take the measurement at the weir
gate. 

b. Starting one week from the send date of this letter: Continue to maintain the 
operating water level in the reservoir to below 9-ft on the electronic gage.  The 
water level is being electronically monitored at 
https://uhslc.soest.hawaii.edu/reservoir/?stn=EDD00CC6. While fluctuations 
during large storm events are unavoidable, level should always be dropped as 
quickly as possible following events. If upcoming events are predicted, the water 
level should be lowered in anticipation.  If the water level is above the 9’ 
threshold for more than 72 hours, you will be subject to a Civil Resource 
Violation System (CRVS) penalty of up to $1000 for first violation, and up to 
$2000 or as directed by the Board of Land and Natural Resources for subsequent 
violations. 

 
Failure to comply with the Remediation and Maintenance and Monitoring actions by the 
indicated deadlines will result in an order to further drain the reservoir to ensure public safety. 
Additionally, failure to comply may result in penalties of up to $25,000 per day and other actions 
by the Board of Land and Natural Resources pursuant to HRS § 179D-6 and 8 and HAR § 13-
190.1-5. 

Please contact Gina Belleau of my Engineering Division staff at Gina.C.Belleau@hawaii.gov
should you have any questions regarding this matter.

Sincerely, 
 

SUZANNE D. CASE
Chairperson
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