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STATE OF HAWAI’I
DEPARTMENT OF LAND AND NATURAL RESOURCES

Division of Forestry and Wildlife
Honolulu, HI, 96813 

January 26, 2024 

Board of Land and Natural Resources 
State of Hawai’i 
Honolulu, Hawai‘i 

Land Board Members: 

SUBJECT:  Denial of Petition for Contested Case Hearing filed by Richard 
Perry/Oho‘olawa Gardens, LLC through attorney David Brittin on September 
28, 2023, Regarding the Board Action of September 22, 2023 to Approve 
Agenda Item C-1: Request to Approve Location and Course of the Public 
Trail to Ho‘olawa Landing, Maui, Identified on Registered Map 861, 
Hamakualoa District, Maui, to Ensure Continued Public Access, and 
Request Approval of Declaration of Exemption from Chapter 343, HRS 
Environmental Compliance for the Project. 

Pursuant to Section 92-5(a)(4), Hawaii Revised Statues (HRS), the Board 
may go into Executive Session in order to consult with its attorney on 
questions and issues pertaining to the Board’s powers duties, privileges, 
immunities, and liabilities.   

BACKGROUND 

On September 22, 2023, after receiving testimony and considering the issues, the 
Board approved Agenda Item C-1: Request to Approve Location and Course of the 
Public Trail to Ho‘olawa Landing, Maui, Identified on Registered Map 861, Hamakualoa 
District, Maui, to Ensure Continued Public Access and Request Approval of Declaration 
of Exemption from Chapter 343, HRS Environmental Compliance for the Project.  A 
copy of the Board action of September 22, 2023, Agenda Item C-1, is attached as 
Exhibit A. 

Petitioner, Richard Perry on behalf of his company Oho‘olawa Gardens LLC, submitted 
written testimony on agenda item C-1 through his attorney, David Brittin, prior to the 
September 22, 2023, Board meeting.  Oho‘olawa Gardens LLC owns TMK (2) 2-9-
001:032, through which the public trail to Ho‘olawa Landing runs.  During the meeting, 
the Board received verbal testimony from David Brittin, on behalf of Petitioner.  
Petitioner indicated he disputes the trail’s location and requested that the matter be 
deferred so he could appear in person.  

ITEM C-2
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The Board ultimately voted to approve agenda item C-1 on September 22, 2023. After 
the Board voted to approve, David Brittin orally requested a contested case hearing on 
the item.  On September 28, 2023, the Department received a written petition from 
Petitioner requesting a contested case hearing to challenge the location of the trail and 
the exemption from Chapter 343, HRS.  A copy of the contested case petition is 
attached as Exhibit B. 
 
The State owns the public trail to Ho‘olawa Landing, which goes across and over 
Petitioner’s property. In 1993, former owners of Petitioner’s property filed a quiet title 
action for what is now Petitioner’s property. The State participated in the lawsuit and 
asserted its ownership of all roadways, trails, and rights-of-way, including access to 
Ho‘olawa Landing as delineated on Registered Map No. 862. The final judgment 
quieted title to the property owners, but specifically reserved “all roadways, trails, and 
rights-of-way as provided for in HRS 264-1 over and across the subject real property, 
including but not limited to the public trail to Ho‘olawa Landing delineated on Registered 
Map No. 862.”  
 
The Warranty Deed that granted title to Petitioner’s company, Oho‘olawa Gardens LLC, 
states that his title to the property is subject to:  
 

“Reservation(s) in favor of the State of Hawai‘i of the following:  
(a) all right, title, interest, or claims to waters having their sources upon or flowing 
over or under said land;  
(b) an easement for the free flowage of waters over and across said land; and  
(c) all roadways, trails, and rights-of-way as provided for in HRS 264-1 over 
and across the subject real property, including but not limited to the public 
trail to Ho‘olawa Landing delineated on Registered Map No. 862, as 
disclosed by that certain instrument dated November 20, 1996, recorded as 
Document No. 97-117365.” 

 
The location and course of the public trail to Ho‘olawa Landing that the Board approved 
on September 22, 2023, is the same location shown on Registered Map No. 862 (RM 
862), but with two minor variances where the present-day location of the trail differs 
from the location shown on RM 862.  For more detailed information, see page 4 of Item 
C-1.  
 
DOFAW staff used the best available science, technology, and data to determine the 
present-day location of the trail by digitally superimposing the RM 862 map onto modern 
high-resolution imagery.  The overlay showed that the RM 862 route coincides with a 
clearly identifiable trail on site, with only minor variances that are attributable to 
inaccuracies expected from old maps such as RM 862, which was hand-drawn in 1881 
and not be expected to be 100% accurate to the present-day landscape.    
 
As the location and course of the public trail relate to Petitioner’s property: 

- At the upper variance, the present-day, observable trail turns west for 
approximately 100 feet before returning back to the RM 862 trail. This means that 
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the access point to the trail where it crosses over Petitioner’s property is 
approximately 100 feet different from the location delineated on RM 862. 

- At the lower variance, the present-day, observable trail varies slightly to the south 
before turning back to the RM 862 trail.  

 
It is unknown whether the trail delineated on RM 862 actually varies from the present-
day observable trail or if the slight variances distinguished by DOFAW staff are the 
result of present-day conditions and advanced technology being compared to a hand-
drawn map from 1881.  
 
DISCUSSION

A contested case hearing is one where the legal rights, duties, or privileges of specific 
parties are required by law to be determined after an opportunity for agency hearing 
(HRS § 91-1(5)).  A contested case hearing is not required by law unless it is required 
by (1) agency rule, (2) statute, or (3) constitutional due process.  

In the present case, there is no statutory or rule-based requirement for a contested case 
hearing when the Board action involves a historic trail under HRS § 264-1 or exempts 
an action under HRS Chapter 343.  The Board’s action relates to its role as a landowner 
and involves the custodial management of State lands.  Accordingly, whether Petitioner 
is entitled to a contested case depends upon a constitutional due process analysis.  
 
Regarding whether constitutional due process requires a contested case hearing in this 
matter, such protections mandate a hearing when the claimant seeks to protect a 
property interest to which the claimant is legitimately entitled.  If a petitioner has a 
protected property interest, then it would be necessary to evaluate whether the 
procedures provided adequately protected that property interest.  Sandy Beach Def. 
Fund v. City Council of Honolulu, 70 Haw. 361, 376, 773 P.2d 250, 260, 378, 773 P.2d 
at 261 (1989). 
 

1. Petitioner does not have a protected property interest, as the State owns the trail. 

Constitutional due process protections mandate a hearing whenever the claimant seeks 
to protect a ‘property interest,’ in other words, a benefit to which the claimant is 
legitimately entitled.  That interest must be one for which the claimant has “a legitimate 
claim of entitlement” and must be “more than an abstract need or desire” or “a unilateral 
expectation.” Bush v. Hawaiian Homes Comm’n, 76 Hawai‘i 128, 136, 870 P.2d 1272, 
1280 (1994).  The Petitioner claims in the written petition that the Board’s action 
constitutes a Fifth Amendment taking, under the United States Constitution.1   

 
1 The Fifth Amendment prohibits a government from taking private property for public use without just compensation.  
The Fifth Amendment is then applicable to the states and their governments through the Due Process Clause of the 
Fourteenth Amendment.   
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Petitioner does not have a property interest here because it has no legitimate claim of 
entitlement to the trail to Ho‘olawa Landing. The Board action of September 22, 2023
did not deprive Petitioner of any interest in his own property. 

The Petition states, “Petitioner disagrees with the proposed siting and location of the 
trail to Ho‘olawa Landing.  Petitioner believes that the survey produced by [DOFAW] is 
not accurate, and that the proposed location of the trail is being sited for the 
convenience of using Petitioner’s road, rather than it’s actual location.”  This is 
demonstrably inaccurate, as explained starting on page 4 of the September 22, 2023, 
staff submittal.  DOFAW staff provided the present-day location of the trail based on the 
best available science and data available—RM 862 was super imposed onto a modern-
day map, then compared with geospatial data of the observable present-day trail.  It is 
true that in several places the trail location that the Board approved in September 2022 
deviates slightly from the Registered Map No. 862, however these discrepancies are 
explained in the September 22, 2023 staff submittal at pages 4-6. 

There is no Fifth Amendment taking of the Petitioner’s private property in this case 
because the State has always owned the trail and it was never part of the Petitioner’s 
property, despite his assertions.  The State owns the trail to Ho‘olawa Landing, as 
determined in the 1993 quiet title action.  Petitioner does not have a property interest in 
the State’s ownership of a trail that a court has previously decided.  There is no 
deprivation of Petitioner’s property under the Fifth Amendment of the United States 
Constitution.  The State has “owned” the trail to Ho‘olawa Landing for over a century 
prior to Petitioner’s arrival.  The previous landowner did not appeal the 1993 quiet title 
action and Petitioner is bound by that decision as a successor in privity.  
 
The State has simply indicated to the public where its trail is, indicated its intent to 
formally conduct a metes and bounds survey, and indicated its intent to include the trail 

 Petitioner has no property interest in 
the State-owned trail. There has been no change in landownership or deprivation of 
Petitioner’s property.  The State ensuring that the trail remains accessible to the public 
with a clearly demarked route does not deprive Petitioner of any of his property rights. 
 

2. Even if Petitioner has a protected property interest, the procedures adequately 
protected that interest.  

Even if the Petitioner has a protected property interest separate from the trail itself, the 
procedures followed adequately protected that interest.  Procedural due process 
“requires that parties be given a meaningful opportunity to be heard.  This includes the 
right to submit evidence and argument on the issues.” Kahoma, 149 Hawai‘i at 313, 489 
P.3d at 417 (internal citation omitted).  Petitioner was provided with meaningful 
opportunities to be heard. The Petitioner was provided with ample opportunity to 
resolve this issue with the Department since at least 2017, when access issues to the 
trail first arose. Despite DOFAW staff’s attempts to resolve the trail location and access 
issues in a non-adjudicatory fashion, Petitioner continuously denied that the trail even 
exists across his property. 
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Petitioner was provided notice of the September 22, 2023 Board meeting. Petitioner 
submitted written testimony on the matter but did not attempt to provide any evidence 
contrary to DOFAW’s determination.  Petitioner does not claim that he had no notice of 
the Board meeting, but rather that he could not attend in person because he was 
traveling internationally.  But Petitioner’s attorney appeared before the Board in person, 
submitted written testimony on Petitioner’s behalf, and presented his arguments to the 
Board as his representative.  Ultimately the Board approved the staff submittal.  The 
Board’s disagreement with Petitioner does not equate to a lack of procedural process 
entitling him to a contested case hearing.  
 
The risk of erroneously depriving Petitioner of his property is low, as the Board simply 
exercised its authority to allow DOFAW to mark the trail, perform a metes and bounds 

 Petitioner does not and has never 
owned the State trail, so the risk of erroneously depriving him of property is low.  
 
Whereas, Petitioner has increasingly deprived the State and the public of their property 
through his efforts to block access to the trail where it crosses over his property.  The 
government has a high interest in (1) ensuring that its public trail remains open and 
accessible; (2) protecting state trails and shoreline access; and (3) enforcing its 
administrative procedures.  The historic trail has been accessible to the public since at 
least the late 1800s, but likely earlier.  Only within the last decade or so has public 
access been restricted by private landowners.  
 
Lastly, the burden on the government that holding a contested case hearing would 
entail weighs heavily in favor of rejecting the Petition.  Contested case hearings are 
expensive and time-consuming endeavors for the staff of the Department, the Board, 
and its attorneys.  The cost of retaining hearings officers and court reporters can be 
thousands of dollars for even one-day contested case hearings, not counting staff and 
attorney time.  Petitioner has failed to justify why the Department should bear such 
costs and spend many hours of staff time on a contested case hearing, especially 
considering that Petitioner’s predecessor in interest did not appeal the judicial decision 
that granted the State’s reservation of the trail and the State’s ownership of the trail 
cannot be contested.  The administrative burden of providing a contested case hearing 
under these circumstances does not justify a contested case.  
 
Petitioner was given ample opportunity to participate in the Board meeting of September 
22, 2023, to advocate for the protection of his property interests, including 
demonstrating a scintilla of evidence that DOFAW staff’s submittal was somehow 
incorrect.  Furthermore, the record confirms that the Board fairly considered Petitioner’s 
testimony in its decision making. Therefore, Petitioner has been provided with sufficient 
due process in this matter and is not entitled to a contested case hearing simply 
because he does not agree with the Board’s decision.  
 
 
 



6 

HRS Chapter 343

A contested case hearing under HRS chapter 91 is an inappropriate venue for 
Petitioner’s claims relating to HRS chapter 343. HRS chapter 343 has its own cause of 
action in the court. 

RECOMMENDATION: 

That the Board deny the Petition for a Contested Case Hearing filed by Richard Perry 
through his attorney, David Brittin, on September 28, 2023, regarding agenda item C-1 
at the Board’s September 22, 2023, meeting. 

Respectfully submitted,

__________________________
David G. Smith, Administrator
Division of Forestry and Wildlife

APPROVED FOR SUBMITTAL:

_______________________________
DAWN N.S. CHANG, Chairperson
Board of Land and Natural Resources

Exhibit A.  Board action of September 22, 2023, Agenda Item C-1. 
Exhibit B.  Petition for a contested case hearing filed on behalf of Petitioner.  






























































