
  Item K-5 

State of Hawaiʻi 
Department of Land and Natural Resources 
Office of Conservation and Coastal Lands  

Honolulu, Hawaiʻi 
 

January 12, 2024  

Board of Land and Natural Resources 
State of Hawaiʻi 
Honolulu, Hawaiʻi 
 
Regarding: Appointment and selection of a Hearing Officer to conduct all hearings for 

Contested Case OA 24-2 regarding Conservation District Enforcement File 
OA 23-13 and rescind Board’s prior action of December 7, 2023, Item K-5 
for construction of a shoreline erosion control device located makai of 59-
147 A Ke Nui Road, Tax Map Key: (1) 5-9-002:002, and Makai of 59-147 
Ke Nui Road, Tax Map Key: (1) 5-9-002:003 

Exhibit: Petition for a Contested Case  

Background  

On December 7, 2023, the Board of Land and Natural Resources (Board) found Mr. 
Joshua H. VanEmmerik in violation of Hawaii Revised Statutes (HRS) §§183C-7 and 171-
6(12) and Hawaii Administrative Rules (HAR) §13-5-24 for alleged construction of a 
shoreline erosion control device located makai of 59-147 A Ke Nui Road, Tax Map Key 
(TMK): (1) 5-9-002:003 subject to the following:  

1.  Mr. VanEmmerik is fined $15,000 for violating the provisions of HAR §13-5-24, for 
digging a trench, laying geotextile tubes in the trench, mining sand from the beach to 
fill the tubes, and covering the area with beach sand and a geotextile cloth (ENF: OA 
23-13) on land within the Conservation District Resource Subzone;  

2.  Mr. VanEmmerik is fined a total of $30,000 for two days (October 28, 2023, and 
November 5, 2023) of willful violation of this chapter after having received notification 
from the Department to stop all work;  

3. Mr. VanEmmerik is fined $1,000 per day for his failure to remove the encroachments 
upon public lands, accrual of such starting when he received notice on November 6, 
2023, and therefore total $32,000;  

4. Mr. VanEmmerik shall pay all designated fines of $77,000 within ninety (90) days from 
the date of the Board’s action;  

5. That Mr. VanEmmerik or future owner shall remove all unauthorized erosion control 
materials and encroachments by September 1, 2024;  

6.  That Mr. VanEmmerik shall restore the subject area to a more natural state and the 
Department’s satisfaction by September 1, 2024;  
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7. That Mr. VanEmmerik or future owner shall remove or relocate the portions of the 
dwellings that are makai of the shoreline by September 1, 2024;  

8. That in the event Mr. VanEmmerik or future owner fails to restore the subject area to 
a more natural state and the Department’s satisfaction by September 1, 2024, then 
Mr. VanEmmerik shall be liable for all costs of removal incurred by the State or local 
government(s);  

9. That in the event of failure of Mr. VanEmmerik or future owner to comply with any 
order imposed in connection with this enforcement action, Mr. VanEmmerik shall be 
fined an additional $16,000 per day, pursuant to HRS §§ 171-6(12) and 183C-7, until 
the order is complied with; and  

10. That in the event of failure of Mr. VanEmmerik to comply with any order herein, this 
matter shall be turned over to the Attorney General for disposition, including all 
administrative costs.  

After the Board rendered their decision on the matter, Ms. Jacquelyne VanEmmerik orally 
requested a contested case on behalf of her brother, Mr. Joshua H. VanEmmerik.  The 
oral request was made prior to the closing of the Board Meeting on December 15, 2023.  

On December 26, 2023, the Department received a written petition from Mr. Joshua H. 
VanEmmerik contesting the Board’s findings.  (Exhibit 1)  

Hearings of violations 

HAR §13-1-31.1, provides when a violation is alleged for which an administrative remedy 
is provided, the alleged violator is entitled to a contested case hearing and no person or 
government agency other than the department and alleged violator shall be admitted as 
parties in such proceedings. 

Authority for designating Hearing Officers 

HAR §13-1-32 (b), provides that the Board may conduct the contested case hearing, or 
at its discretion, may delegate the conduct of the contested case hearing to a hearing 
officer, in which case the chairperson shall select such hearing officer.   

Additionally, HRS §§92-16 and 171-6, also provide that the Board may delegate to the 
Chairperson the authority to select the hearing officer to conduct a Contested Case 
Hearing. 

Basis for designating Hearings Officers 

Conducting a Contested Case Hearing may involve: giving notice of hearings, 
administering oaths, compelling attendance of witnesses and the production of 
documentary evidence, examining witnesses, certifying acts, issuing subpoenas, making 
rules, receiving evidence, holding conferences and hearings, fixing filing deadlines, and 
disposing of other matters that may arise during the orderly and just conduct of a hearing. 
History suggests that designating a Hearing Officer to perform these actions may provide 
a more expeditious resolution of the case than having the full Board conduct the hearing. 
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Rescinding prior Board decision 

The contested case hearing will result in a new Decision and Order.  Rescinding the prior 
decision takes away any possible claim that the Board has tainted the hearing officer’s 
judgment by its decision. 

Discussion  

As the oral request was followed by a written petition and this is an enforcement matter, 
staff recommends that the Board’s prior action of December 7, 2023 regarding agenda 
Item K-5 be rescinded, and a contested case be granted to Mr. VanEmmerik.  

Staff notes that, by designating a Hearing Officer to conduct the hearing, the Board does 
not relinquish its authority to ultimately decide on the matters being contested.  At the 
conclusion of the contested case, the Board would act with its own discretion on the 
Hearing Officer’s Finding of Fact, Conclusion of Law, and Decision and Order.  

Staff Recommendation  

Staff recommends that the Board find:  

1. That Mr. Joshua H. VanEmmerik is entitled to a contested case hearing;  
 

2. That the Board’s prior action of December 7, 2023, regarding agenda Item K-5 for 
Alleged Construction of a Shoreline Erosion Control Device Located Makai of 59-
147 A Ke Nui Road, Tax Map Key: (1) 5-9-002:002, and Makai of 59-147 Ke Nui 
Road, Tax Map Key: (1) 5-9-002:003 be rescinded;  
 

3. That no person or government agency other than the department and alleged 
violator shall be admitted as parties in such proceedings; and  
 

4. That the Board authorize the appointment of a Hearing Officer and delegate 
authority for the selection of the Hearing Officer to the Chairperson.  

Respectfully submitted, 

 

      K. Tiger Mills, Staff Planner  
      Office of Conservation and Coastal Lands 
Approved for submittal: 

 

______________________________ 

DAWN N.S. CHANG, Chairperson 
Board of Land and Natural Resources 

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAgu4BdReo3b8ifqSKomYRQWrztGmwuIkR
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAgu4BdReo3b8ifqSKomYRQWrztGmwuIkR
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAgu4BdReo3b8ifqSKomYRQWrztGmwuIkR
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