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STATE OF HAWAI‘I 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

Division of Forestry and Wildlife 
Office of Conservation and Coastal Lands 

Honolulu, Hawai‘i 
 

July 12, 2024 
 
Board of Land and 
Natural Resources 
State of Hawai‘i 
Honolulu, Hawai‘i 
 
REGARDING:  Grant of Petitions for a Contested Case Hearing and Request for 

Delegation of Authority to Chairperson for the Appointment and 
Selection of a Hearing Officer to Conduct All Hearings for 
Contested Case Hearing Requested:   

 
Petitioners:  Sushil Garg, Benjamin Lessary, LKG HI Properties, LLC  
 
Regarding: Item C-5 on the April 26, 2024, Board Agenda, titled Request for 

Administrative Fine of $1,502,500 and Other Penalties Against LKG 
HI Properties, LLC (Sushil Garg as Managing Agent), Yue-Sai Kan 
Trust (Yue-Sai Kan as Trustee), Sushil Garg, Individually, Yue-Kai, 
Individually, and Benjamin Lassary, Individually for Violation of 
Section 195D-4(e)(2), Hawai‘i Revised Statutes, and Section 13-
124-11(a) and (b), Hawai‘i Administrative Rules, for the “Take” 
(Killing) of Two Species of Endangered Nalo Meli Maoli (aka 
Hawaiian Yellow-Faced Bees) in October 2023, Across Multiple Units 
of the Marconi Point Condominium Property Regime, Kahuku, 
O‘ahu, Hawai‘i, TMK (1) 5-6-003:053  
 

Petitioners:   Association of Unit Owners of Marconi Point Condominium, Sushil 
Garg, Benjamin Lessary, LKG HI Properties, LLC, Greystone HI 
Investments, LLC, Makai Ranch LLC, and Wayne Hu and Tara Hu  
 

Regarding:  Item K-1 on the April 26, 2024, Board Agenda, titled Request for 
Administrative Fines and Other Penalties for Conservation District 
Enforcement 24-14 Regarding the Alleged Unauthorized Clearing of 
Land, Unauthorized Removal of 106 Trees, Unauthorized Spreading 
of Mulch, Unauthroized Fence Lines and Encroachment and 
Removal of Resources Upon State Land Located at and Makai of 
Tax Map Key: (1) 5-6-003:053, Against Sushil Garg, manager of LKG 
HI Properties, LLC, and manager of Greystone HI Investments, LLC, 
and Benjamin Lassary, Vice President of RCA Trade Center Inc., for 
the Alleged Unauthorized Clearing of Land, Unauthorized Removal 
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of 106 Trees, Unauthorized Spreading of Mulch, and Encroachment 
and Removal of Resources Upon State Land; Against Yue-Sai Kan 
Trust (Yue-Sai Kan, Trustee), Yue-Sai Kan, individually, for the 
Alleged Unauthorized Fence Lines on Unit 1; Against Association of 
Unit Owners of Marconi Point Condominium and/or Makai Ranch, 
LLC for the Alleged Unauthorized Boundary Fence 

 
The Board may go into Executive Session pursuant to Section 92-
5(a)(4), Hawaii Revised Statutes, in order to consult with its attorney 
on questions and issues pertaining to the Board’s powers, duties, 
privileges, immunities, and liabilities. 

 
Exhibits: 

1. Location Map 
2. Letter dated May 2, 2024, from attorney Kalani Morse, Written Petition and 

Request for Contested Case Hearing, on behalf of Sushil Garg, Benjamin Lessary, 
LKG HI Properties, LLC, and Greystone Investments, LLC 

3. Letter dated May 6, 2024, from Sushil Garg, Written Petition and Request for 
Contested Case Hearing, on behalf of the Association of Unit Owners of Marconi 
Point Condominiums  

4. Petition for contested case hearing dated May 6, 2024, on behalf of Tara Hu 
5. Petition for contested case hearing dated May 6, 2024, on behalf of Wayne Hu 
6. Letter dated May 2, 2024, from attorney Eric Robinson, request for Mediation 

Concerning Agenda Items C-5, C-6, and K-1, on behalf of Yue-Sai Kan and the 
Yue-Sai Kan Trust 

7. Petition for contested case hearing dated May 6, 2024, on behalf of Makai Ranch, 
LLC 
 

Note: 
Agenda Items C-5, C-6, and K-1 and staff submittals from the Board’s April 26, 2024 
meeting can be viewed at https://dlnr.hawaii.gov/meetings/blnr-meetings-2024/land-
board-submittals-04-26-24/ . 

 
BACKGROUND 
On April 26, 2024, the Department’s Division of Forestry and Wildlife (DOFAW) and Office 
of Conservation and Coastal Lands (OCCL) presented alleged enforcement actions as 
Agenda Items C-5, C-6, and K-1 to this Board. 
 
Notice of the April 26, 2024, Board meeting (as well as the staff submittals) were mailed 
to approximately 18 individuals that comprise of the Marconi Point Condominium Property 
Regime on approximately April 15, 2024. All alleged violators, or their legal counsel, were 
present at the April 26, 2024 Board meeting.  
 
On April 26, 2024, after DOFAW and OCCL staff presentations of Agenda Items C-5, C-
6, and K-1, attorneys for the alleged violators requested contested case hearings during 
the Board’s meeting. The alleged violators’ attorneys sent written letters or petitions to the 

https://dlnr.hawaii.gov/meetings/blnr-meetings-2024/land-board-submittals-04-26-24/
https://dlnr.hawaii.gov/meetings/blnr-meetings-2024/land-board-submittals-04-26-24/


DOFAW Item C-4 
OCCL Item K-3 

Department within ten (10) days further requesting contested case hearings on Agenda 
Items C-5, C-6, and K-1. See Exhibits 2 through 6. 
 
The Department received petitions for a contested case hearing from:  

a. Association of Unit Owners of Marconi Point Condominums, through its 
president Sushil Garg;  

b. Sushil Garg, Benjamin Lessary, LKG HI, Properties, LLC, and Greystone HI 
Investments, LLC through legal counsel from Durrett Lang Morse LLLP, relating 
to Agenda Items C-5 and K-1;  

c. Yue-Sai Kan, individually and as Trustee of the Yue-Sai Kan Trust, Yue-Sai Kan 
Trust, through legal counsel from Starn O’Toole Marcus & Fisher; 

d. Makai Ranch, LLC, through legal counsel from Damon Key Leong Kupchak 
Hastert relating to Agenda Item K-1; 

e. Lara Hu, through legal counsel Peter Lenhart, relating to Agenda Item K-1; and 
f. Wayne Hu, through legal counsel Peter Lenhart, relating to Agenda Item K-1. 

 
HEARING OF VIOLATIONS 
HAR § 13-1-31.1 provides that when a violation is alleged for which an administrative 
remedy is provided and with respect to which the alleged violator is entitled to a contested 
case hearing, a contested case shall be held upon the petition of the alleged violator, 
provided that the petition is made in accordance with the provisions of HAR § 13-1-29(a). 
No person or government agency other than the department and alleged violator shall be 
admitted as parties in such proceedings. 
 
Agenda Items C-5, C-6, and K-1 are all violation matters for which an administrative 
remedy is provided. Department staff finds that Petitioners followed HAR § 13-1-29(a), 
the Department’s procedures for requesting a contested case hearing.  
 
AUTHORITY FOR DESIGNATING HEARING OFFICER: 
HAR § 13-1-32(b) provides that the Board may conduct the contested case hearing, or at 
its discretion, may delegate the conduct of the contested case hearing to a hearing officer, 
in which case the Chairperson shall select such hearing officer. 
 
HRS §§ 92-16 and 171-6 also provide that the Board may delegate to the Chairperson 
the authority to select the hearing officer to conduct a contested case hearing.  
 
BASIS FOR DESIGNATING HEARING OFFICER: 
Conducting a contested case hearing for the instant matters may involve: giving notice of 
hearings, administering oaths, compelling attendance of witnesses and the production of 
documentary evidence, examining witnesses, certifying acts, issuing subpoenas, making 
rules, receiving evidence, holding conferences and hearings, fixing filing deadlines, and 
disposing of other matters that may arise during the orderly and just conduct of a hearing. 
History suggests that designating a Hearing Officer to perform these actions may provide 
a more expeditious resolution of the case than having the full Board conduct the hearing.  
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Department staff note that, by designating a Hearing Officer to conduct the hearing, the 
Board does not relinquish its authority to ultimately decide on the matters being contested. 
At the conclusion of the contested case, the Board would act with its own discretion on 
the Hearing Officer's Finding of Fact, Conclusion of Law, and Decision and Order. 
 
MEDIATION: 
Petitioners Sushil Garg, Benjamin Lessary, LKG HI Properties, LLC, Greystone HI 
Investments, LLC, Association of Unit Owners of Marconi Point Condominium, and Yue-
Sai Kan have requested mediation pursuant to HAR § 13-5-4 and HRS § 91-8.5.  
 
HRS § 91-8.5 allows for an agency to encourage parties to a contested case hearing to 
participate in mediation prior to the hearing subject to conditions imposed by the agency 
in rules adopted in accordance with HRS chapter 91.  
 
HAR § 13-5-4 states, “Upon receipt of a request or on the board’s own initiative, the board 
may request that the petitioner and any affected persons identified as necessary to the 
resolution of the dispute to participate in mediation. Participation by the parties shall be 
voluntary. All requests dealing with the same subject matter shall be consolidated into a 
single mediation.”  
 
The Petitions did not indicate specific issues the parties seek to mediate, but rather, it 
appears that the parties seek to mediate the entire issues presented in the enforcement 
actions. Due to the complexity of the enforcement matters, a lack of knowledge of which 
issues the Petitioners seek to mediate, and a lack of procedural mechanisms and 
safeguards in mediation, the Department does not consent to mediation at this time.   
 
The Department finds that the proper venue for the resolution the Petitioners seek is the 
contested case hearing itself, as a contested case means a proceeding in which the legal 
rights, duties, or privileges of specific parties are determined after an opportunity for 
agency hearing.  HRS § 91-1. 
 
DISCUSSION: 
As Agenda Items C-5, C-6, and K-1 are all enforcement actions that seek to impose 
financial penalties, and other penalties, against the Petitioners and Petitioners duly 
followed the Department’s rules relating to requesting a contested case hearing, 
Department staff find that all Petitioners are entitled to a contested case hearing to 
determine the legal rights, duties or privileges of specific parties.  
 
The Department finds that the most efficient use of State resources and staff time, while 
still ensuring that all Petitioners receive proper due process, is to appoint one hearing 
officer to conduct a combined contested case hearing for all remaining violations.  
 
The Department notes that the petition submitted on behalf of Makai Ranch, LLC alleges 
that the adjacent Turtle Bay Resort is responsible for constructing and installing the 
alleged unauthorized boundary fence along a shared portion of TMKs: (1) 5-6-003:53 and 
(1) 5-6-003:054.  As such, Makai Ranch, LLC and their counsel are requesting that Turtle 
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Bay Resort be included as a party to the contested case hearing for this matter.  Turtle 
Bay Resort was not named as an alleged violator regarding the construction and 
installation of the alleged unauthorized boundary fence, and it will be at the Board’s 
discretion to admit Turtle Bay Resort as party in the contested case proceedings. 
 
The Department has reached a tentative settlement agreement, subject to Board 
approval, with the Yue-Sai Kan Trust and Yue-Sai Kan, individually and as Trustee of the 
Yue-Sai Kan Trust. In the event that the settlement agreement is not approved by the 
Board, the Department recommends adding Yue-Sai Kan and the Yue-Sai Kan Trust as 
parties to the contested case hearing at that time. See Agenda Items C-3 or K-2. 
 
AS SUCH, DOFAW AND OCCL STAFF RECOMMEND AS FOLLOWS:  
 

1) That the Board deny the Petitioners’ request(s) for mediation;  
 

2) That the Petitioners are entitled to a contested case hearing;  
 

3) The Board approve the Petitions for a contested case hearing requested by:  
a. Association of Unit Owners of Marconi Point Condominiums;  
b. Sushil Garg; 
c. Benjamin Lessary; 
d. LKG HI Properties, LLC; 
e. Greystone Investments, LLC; 
f. Makai Ranch, LLC; 
g. Lara Hu; and 
h. Wayne Hu. 

 
4) No person or government agency other than the department and alleged 

violator(s) shall be admitted as parties in such proceedings; and 
 

5) The Board authorize the appointment of a Hearing Officer and delegate 
authority for the selection of a Hearing Officer to the Chairperson.  

 
Respectfully submitted, 
 
David G. Smith, Administrator 
Division of Forestry and Wildlife 

 
Trevor Fitzpatrick, Staff Planner 
Office of Conservation and Coastal Lands 

Approved for submittal: 
 
___________________________ 
DAWN N.S. CHANG, Chairperson 
Board of Land & Natural Resources 

for DGS

https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAhuGAbhuUI6r0d-i3LfhsAKyME4bkH7H5
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAhuGAbhuUI6r0d-i3LfhsAKyME4bkH7H5
https://stateofhawaii.na1.adobesign.com/verifier?tx=CBJCHBCAABAAhuGAbhuUI6r0d-i3LfhsAKyME4bkH7H5
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