STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Ocean Recreation
Honolulu, Hawaii 96819

August 09, 2024

Chairperson and Members

Board of Land and Natural Resources
State of Hawai'i

Honolulu, Hawai‘i

Land Board Members:

SUBJECT: Consent to Sublease Under Harbor Lease No. H-70-14, Keehi
Marine, Inc. (“Keehi Marine”), Lessee, Kaimana Ventures Limited, a
Hawaii Corporation, Sublessee, Ke’ehi Small Boat Harbor, Kalihi,
Honolulu, Hawaii, Tax Map Key: (1) 1-2-023:030.

APPLICANT:

Keehi Marine Inc., a Hawaii corporation, located at 24 Sand Island Access Road,
Honolulu, Hawaii 96819, as Sublessor, to:

Kaimana Ventures Limited, a Hawaii Corporation.

LEGAL REFERENCE:

Section 171-36(a)(6), Hawaii Revised Statutes, as amended.

LOCATION:

A portion of Government lands situated at the Keehi Small Boat Harbor, Kalihi-Kai,
Honolulu, Oahu, identified by Tax Map Key: (1) 1-2-023:030, as shown in Exhibits A-1
and A-2.

LEASE AREA:

Total lease area is 8.141 acres, consisting of 3.726 acres of fast land and 4.415 acres of
submerged land, more or less.

SUBLEASE AREA:

2,200 square feet of space total, 1,800 sq. ft. inside; 400 sq. ft. outside. See Exhibit A-3.

ITEM J-7
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TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: No

LEASE CHARACTER OF USE:

Keehi Marine, Inc. Boating Lease No. H-70-14 (“Lease”) allows for the following purposes:

The construction, operation, and maintenance of:
e Marine railway for boat repairs
e Marine retail store for the sale of services of marine equipment
e A marina
¢ A clubhouse for boat clubs

Other related activities as approved in writing by the Lessor.

SUBLEASE CHARACTER OF USE:

To operate a fishing equipment and marine supply retail store, storage, and a marine
repair and maintenance shop.

TERM OF LEASE:

Sixty Five (65) years

Original term of Harbor Lease No. H-70-14 of forty-five (45) years commencing February
1, 1971, and ending January 31, 2016.

At its meeting on March 24, 2000, under agenda item J-1, the Board approved a ten (10)
year extension commencing February 1, 2016, and ending on January 31, 2026.

At its meeting on March 22, 2024, under agenda item J-3, the Board approved a ten (10)
year extension commencing on February 1, 2026, and expire on January 31, 2036, for an
aggregate term of 65 years (initial 45 year term, the prior 10 year extension, and the
requested 10 year extension).

TERM OF SUBLEASE:

August 1, 2024, through December 31, 2025. (See Exhibit B).

ANNUAL LEASE RENTAL.

Rent for the first 5 years was set at $39,600 per year and renegotiates at 5-year intervals.
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Original Lease Term (45 Years)

February 1, 1971 to January 31, 1976 - $ 39,600.00/year
February 1, 1976 to January 31, 1981 - $ 39,600.00/year
February 1, 1981 to January 31, 1986 - $ 39,600.00/year
February 1, 1986 to January 31, 1991 - $105,280.00/year
February 1, 1991 to January 31, 1996 - $162,500.00/year
February 1, 1996 to January 31, 2001 - $260,000.00/year
February 1, 2001 to January 31, 2006 - $295,000.00/year
February 1, 2006 to January 31, 2011 - $330,000.00/year
February 1, 2011 to January 31, 2016 - $330,000.00/year

Extended Lease Term (10 Years)

February 1, 2016 to January 31, 2019 - $576,750.00/year
February 1, 2019 to January 31, 2023 - $676,750.00/year
February 1, 2023 to January 31, 2026 - $776,750.00/year

ANNUAL SUBLEASE RENTAL.:

$40,570.92/year

DCCA VERIFICATION:
SUBLESSOR:
Place of business registration confirmed: YES X NO __
Registered business name confirmed: YES X NO
Good standing confirmed: YES X_ NO __
SUBLESSEE:
Place of business registration confirmed: YES X NO __
Registered business name confirmed: YES X NO
Good standing confirmed: YES X_ NO __

REMARKS:

The lease, issued in 1971 to Keehi Drydock Corporation, was assigned to Amfac
Distributing Company Ltd. in 1977.

Amfac Marine Supply, Inc., as successor in interest to Amfac Distribution Company Ltd.,
assigned the lease to Keehi Marine Center LP in 1984.

In 1999, Keehi Marine Center LP was converted from a limited partnership to a
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corporation (Keehi Marine, Inc.), which is the current lessee.

Keehi Marine’s sublease requires the sublessee to carry commercial general liability
insurance coverage with the following limits: $1,000,000 per occurrence; $1,000,000 per
person; and $1,000,000 property damage. These differ from the limits contained in the
State of Hawaii's leases for general liability insurance, which have limits of at least
$1,000,000 for each occurrence and $2,000,000 aggregate.

At its meeting on May 13, 2022, under agenda item J-4, the Board approved a mediated
settlement of the tenant’s base rent reopening for the period beginning February 1, 2016,
to the end of its lease on January 31, 2026. Included in the settlement was an agreement
for the lessor not to seek participation in the lessee’s sublease rents for that 10-year
period due to the six-year after-the-fact nature of the rent reopening. However, DOBOR
reserved the right to participate in sublease rents if the lease term were extended beyond
January 31, 2026.

At its meeting on March 22, 2024, under agenda item J-3, the Board approved a ten (10)
year extension commencing on February 1, 2026, and expire on January 31, 2036, for an
aggregate term of 65 years (initial 45 year term, the prior 10 year extension, and the
requested 10 year extension).

Staff recommends that the sublessees’ general liability insurance policy limits be changed
to bring them in line with those contained in State leases and be issued by insurance
carriers licensed to do business in the State of Hawaii with an AM Best rating of not less
than “A- VIII”. In addition, staff recommends the State of Hawaii be named as additional
insured on the sublessees’ general liability insurance policy.

RECOMMENDATION:

That the Board consent to the subleases under Harbor Lease No. H-70-14 between Keehi
Marine, Inc., as Sublessor and Kaimana Ventures Limited, as Sublessee, subject to any
applicable conditions cited above which are by this reference incorporated herein and
further subject to the following terms and conditions:

1. Sublessees’ general liability insurance policies shall:

a) Contain limits in an amount of at least $1,000,000 for each occurrence and
$2,000,000 aggregate;

b) Be issued by carriers licensed to do business in the State of Hawaii, with an
AM Best rating of at least A-, VIII;

c) Name the State of Hawaii as additional insured;

2. The standard terms and conditions of the most current consent to sublease form,
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as may be amended from time to time;
3. Review and approval by the Department of the Attorney General; and
4. Such other terms and conditions as may be prescribed by the Chairperson to best

serve the interests of the State.

Respectfully Submitted,

i
MEGHAN L. STATTS, Administrator
Division of Boating and Ocean Recreation

for

APPROVED FOR SUBMITTAL:

=

DAWN N. S. CHANG, Chairperson
Board of Land and Natural Resources

Attachments:

A-1  Keehi Small Boat Harbor on the Island of Oahu

A-2 Keehi Marine, Inc. location in Keehi Small Boat Harbor
A-3  Sublessee location on the Premises

B Sublease Document
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Exhibit B

SUBLEASE

This Sublease is made as of June 17, 2024, by and between
KEEHIM ARINE, INC., a Hawaii Corporation, whose address is 24 Sand Island Access Road,
Honolulu, Hawaii%& 819 (hereinafter called "Sublessor’, and Kaimana Ventures Limited, whose
address is INNEGTNINENGNGENEENEEEEEEEEEEEEEEEEEEE (hereinafter called "Sublessee").

WITNESETHTHAT;

WHEREAS, Sublessor is the current lessee under that certain Lease dated
February 1, 1971 ( the ‘M aster Lease" ) by and between the State of Hawaii, as lessor ( the
M aster Lesssor” ), and Keehi Drydock Corporation, as:lessee,w hichM aster Lease'is recorded in
the Bureau of Conveyances of the State of Hawaii in Liber 17826, page 428; and

WHEREAS, the land leased pursuant to theM aster Lease (the “Land” )
together-with the improveme: nts thereon are known as the Keehi Marine Center (the "Center” ),
and

WHEREAS, Sublessee desires to sublease from Sublessor those certain
Premises more particularly described herein (the “Premises” );

NOW, THEREFORE, for and in consideration of the premises and the
convenants and agreements contained herein, and other geod and valuatie consideration, the
Sublessor does hereby sublease, demise, and let unto Sublessee the Premises together with the
non-exclusv e right to use those areas of the Center.which are not reserved for the exclusive use
of Sublessor or any one Tenant ( “Common Areas" ) foriingress and egress to the Premises and
sublessee does hereby hire and take from Sublessor the Premises.

SECTION 1. SPECIFIC SUBLEASE TERM S.

11 Name and Address of Sublessee:
Kaimana Ventures Limited
12 Premises

The "Premiises” consist of following:

1.2.1 Land Area: Approximately 2,200 square feet of land (1800
inside; 400 outside);

1.2.2 Improvements: 4 roll up doors, 2 personnel doors, bathroom
with toilet and sink, 2 water spigots outside makai wall, electrical
outlets, and lighting,

Al | of which are particua rly described or depicted in Exhibit A attached
hereto and incorporated herein by this reference

Exhibit B



1.3 Term.
This Sublease shall commence on
August 1, 2024 (commencement date) and end on December
31, 2025

14 Rent.

1.4.1 "Base Rent": $3,541.94 (including 4.712% Hawaii GET) per
month.

1.4.2 "Percentage Rent": N/A.

1.4.3 All other sums designated in the "Standard Terms and
Conditions."

15 Use. The Premises may be used for the following purpose (s)
and no other purpose (s) :

e To operate a fishing equipment and marine supply retail

store.

o Storage.

e Marine repair and maintenance
1.51 Parking: Sublessee will have 4 parking spaces for
employee/customer parking.
1.6 “Security Deposit” : US $3,541.94
1.7 Sublessee's "Prorata Share": 1%
1.8 Insurance. Sublessee shall maintain the following types of

insurance with the following minimum limits:

1.8.1 Commercial General Liability Insurance ( including products,
contractual, and personal injury liability ) with a minimum per occurrence limit of
US$ 1,000,000 and minimum per person limit of US $1,000,000 and a minimum limit of
US$ 1,000,000 for property damage.

1.8.2 Casualty Insurance on all of Sublessee's property insuring such
property (including all fixtures and improvements ) to the full replacement value thereof
as of the time of loss. N/A

1.8.3 Business Interruption Insurance as described in the Standard
Terms and Conditions. N/A



1.8.4 Environmental Pollution Insurance as described in the Standard
Terms and Conditions. N/A

1.8.5 Insurance during any construction upon or improvement or
alteration of the Premises shall be maintained as described in the standard
Terms and conditions. N/A

19 Notices. All notices required to be given under this
sublease shall be given as follows:

If to Sublessor:

KEEHI MARINE, INC.

24 Sand Island Access Road
Honolulu, Hawaii 96819
Attention :General Manager
Facsimile No. 808 841-6610

If to Sublessee:

Kaimana Ventures Limited

or to such other address of which a party hereto shall give the other party ten (10) days' written
notice.



SECTION 2. STANDARD TERMS AND CONDITIONS.

In addition to the foregoing Specific Sublease Terms, Sublessor and Sublessee
agree to the Standard Terms and Conditions attached hereto as Exhibit B and incorporated
herein by this reference.

The parties hereto agree that this instrument may be executed in counterparts,
each of which shall be deemed an original, and said counterparts shall together constitute one
and the same agreement, binding on all of the parties hereto, notwithstanding that all of the
parties are not signatory to the same counterparts.

IN WITNESS WHEREOF, Sublessor and Sublessee have executed these
presents as of the day and year first above written.

KEEHI MARINE, INC., a Hawaii
Corporation

Ac/'Treu

"Sublessor”

Kaimana Ventu
Do (o=

Its: P{&_sc(‘q;«:\—

"Sublessee”

Exhibits: A - Premises
B - Standard Terms and Conditions



PERSONAL GUARANTEE: The undersigned, who acknowledge good and valuable
consideration herefor, do hereby personally, jointly and severally warrant and guarantee to

Sublessor, Sublessees's full and faithful performance of all terms, conditions, and covenants of
Sublease Agreement.

Date Guarantor

Date Guarantor
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DESCRIPTION OF PREMISES

EXHIBT A



-

KEER] DRYDOCK AND MARINA COMPLEX
KALUAPULU AND KALIAWA, KALIHI
HONOLULU, OAHU, HAWAII

’ Ccmptising the following:

A.

B'

Portion of R.P. 6888 Apana I, L. C. Aword 3237 Port | to Hewahewo (Portion
of Pohouiki Fish Pond now filled) conveyed to the Territory of Howaii by the
Trustees, Under tha Wil and the Estate of 5. M. Damon by Exchonge Daed
doted Saprember 5, 1950 ond recorded on Poges 181-193 in Liber 2410 filed
In the Buraou of Conveyances ot Honolulu (Land Offlce Deed 2318).

Portion of the underwarer orea (now partielly filled) of the sca Fishery of
Kaliowa, the fishing and other rights hoving bezn ocauired by the Territory
of Howoii from the Trustees, Under the Will ond of the Estore of S. M. Damon
by Quit-Claim Deed dated June 20, 1944 (Land Office Deed 7993) and from
John Watarhouse, et al, by FINAL ORDER OF CONDEMNATION LAW

NO. 14453 dated July 18, 19446 and re:on_-dedon Poges 79-94 in Liber 1981
filed in the Bureou of Conveyonces ot Honolulu {Land Office Deed 7993).

Portion of ths underwater orea (now garrially filled) of the seo fishery of
Mokauea ocquired by the Territory of Haweii by EMINENT DOMAIN,
LAW NO. 18696 commenced on August 29, 1941 ond by Quil-Claim Deed
by Howaiion Dredging Compony, Limited, to Territory of Howoii, doted
August 6, 1952 ond recorded on Poges 2740 in Liber 2513 filed in the
Bureav of Conveyonces ot Honolulu (Land Officz Deed 10505), )

Beginning ot the East comer of this poreel of lond ond on the Southwest side

of Sand Islond Accass Road, tha coordinares of said point of beginning e
taferred to Governmant Survey Triongulation Station "PUNCHBOWL" being”

© 3,057.98 faet North and '14, 388.54 fest Wezt, thenca running by ozimuths

measured elockwisa from True Souths’

1. 81* 25* oo" _ 81.00 feat olong remoinder of Horbors .
) Division Basayord Sita (Governor's

Executive Order 2404) and remoinder

of Harbor Developmant ond Beat
Focllities { Governor's Executive

Order 1458);

&4 00' 00" &46.71 lset along remainder of Harbor
: Deve lopment ond Beat Focilities

L (Gevemor's Executive Order 1458)
<. -ond along remainder of Koliawe

Flshery;

-

EXHIBIT A"
Page 1 of 3



-

3. 154°
4, 244°
5. 238°
6. 241°

o' 00"’
oo* 00"
1 3"
5" mll

498,46 leer along remainder of
- Koliewo Fishery;

350.00 lect olong remoinger of
Koliowa Fishery;

97 .84 feer;

314 .62 [eet to the Sourhwest sige
.of Send Island Access Read;

7. Thencs olong the Southwest side of Sand Isldnd Access Read, eno

8, 334°

oo' 20"

curve 1o the lefr with o radius of
622,96 feer, the chora azimuth
and disrance being:

MH1° o7 _ 3P 154,47 feer;

255,00 feet along Sousthwest side of Sana
Islond Access Rood to the point of
baginning ond centoining an orea

- - of 354,612 square feer or 8,14} oeres.

Subject, ho@vc'ver, to the Avigation Ensement ond other rules and reguletions as
set forth by Airporrs Division, Deparrment of Tronspormation, Store of Haweii,

All prehistoric and historic remains found on said demised
pr:.mf.-z..:s are reserved to the Stare, it3 Succassors and assigns.

‘O
—
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S8TANDARD TERMB AND COKDITIONS
SECTION 1. MASTER LESSOR'S CONSENT.

In the event that Sublessor does not obtain Master
Lessor's consent to this Sublease by December 1, 1994, Sublessor
may terminate this Sublease. Sublessor agrees to use its best
efforts to obtain such consent. NeT AreLicaABLE, ;.*_ '

S8ECTION 2. BURRENDER, ARD HOLDOVER.

2.1 Surrender.

At the end of the térm or sooner termination of this -

Sublease, Sublessee shall peaceably surrender possession of the
Premises, including without limitation all improvements by
vwhomsoever made, in good condition and repair, in conformance
with all laws, rules, or regulations (then in effect) applicable
. to the Premises, free of any Hazardous Materials (as hereinafter

defined), to the satisfaction of Sublessor and in compliance with
" all governmental laws, rules, or regulations (then in effect),

and free and clear of any and all liens and/or éncumbrances, to
Sublessor, .except as otherwise provided herein.

2.2 Disposition of Improvements.

At the end of the term or sooner termination of this
Sublease, if Sublessee is not in default of any of its . . :
obligations hereunder, Sublessee may remove its trade fixtures
from the Premises, at Sublessee's sole cost and expense.
Sublessor, in its sole discretion, may require that Sublessee
remove any part or all of the fixtures or improvements on, in, or

about the Premises at the time that Sublessee surrenders- the
Premises, at Sublessee's sole cost and expense.

2.3 | ° Repair and'Restoration.

If, upon surrender, Sublessor determines that the '
Premises are not in good condition and repair, in conformance
with all laws, rules, or regulations (then in effect) applicable’
to the Premises, or not free of an

y "Hazardous Materials" (as
hereinafter defined), Sublessee shall, at its own cost and

expense, perform or cause to be performed all work, to put the -
Premises in the condition specified in Section 2.1 (including the
removal of any and all Hazardous Materials and the remediation of"
any and all damage caused by such Hazardous Materials to the
Premises or the Land). If Sublessee removes any trade fixtures
or other improvements as provided in Section 2.2,. Sublessee, at-

its sole cost and expense, shall repair any damage to the
Premises caused by such removal.

Keehl Marine/Tenent Sublease ; cEg
- o7/08/%4 ' ) 1 EXHBTB -



2.4 Holdover.

If Sublessee remains in possession of the Premises or °
any portion thereof after the end of the term or sooner
termination of this Sublease or if Sublessee is in breach of an
of the covenants contained in Sections 2.1, 2.2, or 2.3, it shall
occupy the Premises as a tenant from month-to-month. Sublessor
may terminate such Tenancy by giving Sublessee twenty-eight (28)
days' written notice of termination. Except as provided below,
Sublessee shall be subject to all of the provisions of this
Sublease, insofar as they are applicable to month-to-month
tenancy. During such month-to-month tenancy, the Base Rent shall
be two (2) times the Base Rent for the month immediately
preceding the commencement of the month-to-month tenancy.

2.5 Survival of Covenants.

: The obligations and covenants of 'in the foregoing
sections shall survive the termination of this Sublease.

SECTION 3. RENT, EXPENSES, AND.OTHER CHARGES.

3.1 General.

The terms "Rent," or "Rentals® mean the Base Rent,
Percentage Rent (if any), and any other sums designated as
"Additional Rent" herein. The terms "Expenses" and "Other
Charges" mean any and all other charges or sums designated as

such, and all costs, expenses, fees, or other amounts described
herein.

Sublessee shall make all of the payments provided for
herein in the lawful money of the United States of America at the
times and in the manner .set forth herein, without deduction or

off set ahd without any notice or demand, at Sublessor's addresé
as set forth in the Specific Sublease Terms. : .

3.2 Rent'

Sublessee shall pay to Sublessor the Base Rent,
Additional Rent and all other Expenses and Other ‘Charges payable
to Sublessor together with the Base Rent on the first day of each
. and every month during the term of this Sublease. Percentage

Rent shall be paid in accordance with Section'3.3.5

A3

3.3  Expenses and Other Charges.

. In addition to the Rent, Sublessee shall pay the
following Expenses and Other Charges to Sublessor or. as otherwise
provided herein. Unless a different payment date is specified
herein, Sublessee shall pay the following Expenses and Other -
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Charges together with the Re

nt on the dates on which Rent
payments are due.

3.3.1 Excise Taxes. Sublessee shall pay to ‘
Sublessor and amount equal to the Hawaii General Excise Tax
which Sublessor shall be required to pay on account of its
receipt of Rent or any other sums payable hereunder
(including, without limitation, amounts payable under this
section) vwhich may be determined to be taxable under Chapter
237 of the Hawaii Revised Statutes, as it now exists or is
hereafter amended, or under the provisions of any other
Successor law or any other law similar thereto, which shall
tax the gross receipts of Sublessor on account of ' .

Sublessee's payment of any sums payable under this Sublease..

3.3.2 Conveyance Taxes. Sublessee shall pay any
and all taxes attributable to the leasing of the Premises by
Sublessor to Sublessee or any canveyance of this Sublease
including, without limitation, convéyance taxes.

3.3.3 Ratés and Other Charges.

or any-part thereof, ‘may during the term of this

Sublease become liable, whether assessed to or payable
by Sublessor or Sublessee. .

3.3.3.2 If the same are not separately metered,
Sublessee shall pay to.Sublessor, within 10 days after
Sublessor has billed Sublessee therefor, Sublessee's
share of the electricity charges. ‘Sublessor may in its
sole discretion allocate ang determine Sublessee's
share of the electricity charges. If Sublessee
disputes or otherwise disagrees with its electricity
charges, ‘Sublessee's sole remedy shall be to have a

separate electricity meter installed, at sublessee's
sole expense, for Sublessee's Premises.

Sublessor in operating and
maintaining the Premises, the Center (including the Common

Areas) ("Operating and Maintenance Expenses") .,
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expenses include (but are not limited to) the
following: (1) all real property taxes and assessments
assessed or charged against the Premises and the Center
(including the Common Areas); (2) water and sewer
charges, (3) electricity and other utility charges;

(9) air condltlonlng, (4) pest control; (5) maintenance
and repalr of the Center (including the Common Areas);
(6) Common Area furnishings; (7) painting of interior
and exterior of the -Center (including the Common
Areas):; (8) repair-and maintenance of the parking area
(including, without limitation, repaving and
repainking); (9) .landscaping; (10) irrigation;

(11) replacement of plants; (12) the cost of _
maintenance, repairs, or restqrat;on -qf capltal .
improvenmernits; (13). the cost’ of: cégital 1mprovement§'to
the Center (lncludlng the Common’ Areas) which are
undertaken to effect a direct cost savings or
anticipated cost savings in Operating and Maintenance
Expenses or which are required to comply with any rule,
requlation, or law affecting the ownership, use or
operation of the Center (including the Common Areas);
(14) ‘all rents and other chargés'charged or assessed
against the Premises or the Center under the Master
Lease.and payable by the Sublessor thereunder; and
(15) any and all insurance Sublessor deems:necessary.-
Operating and Maintenance Expenses shall not include
Sublessor's financing or similar costs for the Center.

.If the Center and Sublessor's -other properties are
instured under. the same' insurance policy or the premlums
therefore are made in.one paymeant, Sublessor may, in a
reasonable manner, allocate to Operatlng and
Maintenance Expenses for the Center a -portion of such
insurance premlums from those insurance pollces which
insure the Premises and/or ‘the Center and:Sublessor's
other propertles. p
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With respect to any capital items and/or the
maintenance, repairs, replacement or restoration of
capital items, Sublessor may, in its sole discretion,
elect to have the cost thereof (plus a reasonable rate
of interest) included in Operating and Maintenance
Expenses on an amortized basis over a reasonable time.

Sublessor shall deduct from the Operating and .
Maintenance Expenses all amounts paid by-any lessee,
including Sublessee, for the period for which such
expenses are being determined, to Sublessor on account
of the cost of repairs or extra services for which such
lessee is directly responsible that may have been

included in. such Operating and Maintenance and
Expenses. .

3.3.4.2 Extraordinary Expenses. If at any time -
Sublessor incurs or anticipates incurring any
additional or previously unforeseen Operating and -
Maintenance Expenses, Sublessor shall send a statement
to Sublessee for Sublessee's Prorata Share of such ’
expense and Sublessee shall pay Sublessor the amount

shown in the statement within the time specified in the
statement. : '

3.3.4.3°  Payment of Operating and Maintenance -
Expenses. At the commencement of this Sublease and at
the beginning of each calendar Year during the term of
-this Sublease, Sublessor shall provide Sublessee with
an estimate of Sublessee's Prorata Share of the
Operating and Maintenance Expenses ("Estimated )
Operating and Maintenance Expenses"™). Sublessee shall
pay such amounts together with its payment of. Base Rent
each month. In the event that Sublessee's actual
Prorata Share of the Operating and Maintenance Expenses
- exceeds the Estimated Operating and Maintenance '
Expenses- paid by Sublessee .for any calendar year,
Sublessee shall pay the deficit between the actual
Maintenance and Operating Expenses and the BEstimated
Operating and Maintenance Expenses. In the event °
Sublessee's -actual Prorata Share of Operating and !
Maintenance Expenses is less.than the Estimated
Operating and Maintenance Expenses paid by Sublessee
for any calendar year, Landlord shall credit such
excess against Sublessee's rent or shall pay Sublessee
the difference. The obligation to pay any of the

foregoing described amounts on the part of the

Sublessor or Sublessee shall survive the termination of
this Sublease. i
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Sublessor shall, within sixty (60) days of the end
of each calendar year, pProvide Sublessee with a summa
of Sublessor's Operating and Maintenance Expenses for
that calendar year and an invoice for the amounts owed
by Sublessee. Sublessee shall pay such sums within ten
(10) days of the receipt of the summary and invoice.

3.3.5 Additional Rent. Sublessee shall pay
Sublessor, as Additional Rent, and within ten (10) days
after the date of mailing, personal delivery, or facsimile
transmission to the address or the facsimile number set
forth in the Specific Sublease Terms, of statements
therefor, all costs and expenses paid or incurred‘by
Sublessor and required to be paid by Sublessee under any
provision of this Sublease, Oor as a result of or'in -
connection with any action, claim, or demand of a third
party against or in relation to Sublessee, . .

. additional rent, the Percentage Rent described in the
Specific Sublease Terms for such month.

.3.3.6.1 The term "Gross Revenues' shall mean the

entire amount of the actual sales price, whether for

" cash or. othervise, of all sales of merchandise or
services, and al) other receipts whatsoever of all '
business conducted at, in, from or upon the Premises,
including without limitation, all depésits not refundegd
to purchasers, and sales by Sublessee, any sub-
sublessee, concessionaire or licensee or otherwise at,
in, from or upon the Premises., Each sale, whether for
‘cash or upon installment or credit, -shall be treated as.
a sale for the full price in the month during which
such sale shall be made irrespective of the time of

payment. No deduction shall be allowed -for uncollected:
or uncollectible credit accounts.

Kesht Marina/Tenant Sublease )
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feferred to herein shall be in such form and style and
contain such details and breakdown as the Sublessor may
reasonably determine. Percentage Rents shall be

determined monthly and shall not be or recalculated on
an annual or other basis.

-3.3.6.3  For the purpose of ascertaining the
amount of Percentage Rent Sublessee agrees to prepare

and keep on the Premises for a period of not less than
three (3) years following the end of each calendar year
or until Sublessor's auditors have had reasonable
opportunity to audit the same, whichever is later,
adequate records of Gross Revenues which shall show
receipts from all sales and other transactions on the

Premises by Sublessee and any other persons conducting
any business upon said Premises. -

3.3.6.4 Without prejudice to any-;emediés herein
provided for such default, .if Sublessee shall fail to

promptly furnish any report or statement required by
this Sublease, Subl

essor may have such report prepared

on Sublessee's behalf.by an accountant to be selected:
by Sublessor, at the expense of Sublessee. Sublessee. ’

" shall furnish to such accountant all records requested
for the purpose of preparing such reports, and shall
upon demand pay to Sublessor as additional rent all.

expense incurred by Sublessor in generatirig such
reports. . '

3.3.6.5 Sublessee grants unto Sublessor and its
agents, and shall require that all users of any portion
of the Premises grant to Sublessor and its agents the
right at all reasonable times to-have access .to all
books, aceounts; records and reports, including,

without limitation, gross income tax reports and
purchase orders, tha

at may be kept by any person or-

entity with respect to. its business on the Premises,
and at any reasonable time on twenty-four (24) hours!
notice will permit a complete audit to be made by
Sublessox's accountant or by & certified public
accountant of all records relating to the business
conducted on the Premises which could generate i
Percentage Rent for the period covered by any statement
issued by Sublessee. Sublessee will cooperate fully in
the making of any inspection, examination or audit.
Should any audit disclose that rental has been
underpaid by three percent (3%) or more for any period

- under examination, Sublessor shall be entitled to :
reimbursement of the reasonable cost of any such audit

as additional rent, in addition to the deficiency.

Keehl Marine/Tenant Sublease
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3.3.6.6 éhe acceptance by the Sublessor of
payments of Percentage Rent shall be without prejudice
to the Sublessor's rights hereunder such as, without

limitation, rights to verify the correct amount of
Percentage Rents.

3.3.6.7 With respect to-Gross Revenues,

Sublessee, or any seller, shall record at the time of
sale, in the presence of the customer, all receipts
from sales or other transactions whether for cash or
credit in a cash register or in cash registers serviced
in Honolulu by an established agency. cCash registers
shall have a non-resettable cumulative total, a detail
audit tape, a transaction number with a four-digit »
capacity, an indicator readily visible to the customer
as to the amount rung, and a seven-digit cumulative

' capacity or greater, as.determined by Sublessor based
on the type of business, with a four-digit overrun
counter. - Sublessee shall furhish to Sublessor a
statement from an establisheq agency that the
transaction number, the cumulative total, and the
‘overrun counter have been sealed in a manner approved
by the Sublessor. The cash register shall also have.

.

nunbered sales slips

Sublessor's agents shall have the right during business
hours to examine the cash register(s) totals and

records, as would normally be examined by an
independent accountant pursuant to accepted auditing
standards in performing an audi; of Gross Revenues.

3.3.7 . Late Charges and Interest. Sublessee shall
pay Sublessor on all sums pPast due from Sublessee payable
. Keehl Marine/Tenant Subleass
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under Ehis Sublease or expended or advanced by Sublessor on
Sublessee's account, a late charge equal to five percent
(5%) of each billing rendered by Sublessor to Sublessee,

which late charge is. estimated to be Sublessor's
administrative and other costs.

-Sublessee shall also pay Sublessor intérgst on all sums
past due from Sublessee payable ‘under this s

ublease or
expended or advanced by Sublessor on Sublessee's account
from the due date or date of demand

+ aS the case may'be, td
and including the date of payment, at the rate of interest
specified in Section 18. ' :

3.4 Sécurity Deposit.

. . Sublessee shall, at all: times,

a Security Deposit (or "Deposit") equal

month's Base Rent. Sublessor may, but is not obligated to, apply

any portion of-the Deposit to cure any breach of this Sublease by

Sublessee. Sublessee shall, immediately upon receiving a demand
therefor from Sublessor, deposit such additional amounts with

- Subléssor which will cause the Deposit held by ‘Sublessor to be

equal to one month's Base Rent. Sublessor, may commingle the

Deposit with any of 'its own funds ahd shall .not pay Sublessee any

interest thereon. Sublessee may not in any way pledge or
encumber the Deposit.

maintéin with Sublessor
to at least one (1)

SECTION 4. USE.

Sublessee shall use
purposes specified in the Spec
the Premises for any other p
this Sublease.

the Premises solely for the
ific sublease Terms. Any use of
urpose shall constitute a breach of

BECTION.5. CONDITION OF THE PREHIBES.

SECTION 6. INSURANCE AND BONDS.

6.1 General Requirements.

. Except as otherwise provided herein,
insurance or bonds required hereunder shall co
requirements set forth belo

all policies of
nform to the

Keehl Marina/Tenant Sublease
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6.1.1 Insurers. A1l policies of insurance or-borids
shall be effected by valid ang enforceable policies or other
undertaking issued by responsible insurance companies -
authorized to go business in the State of Hawaii, with a

Best's rating of a- or better, financial category VIII or
larger. - :

primary insurance or a Primary obligation of the insurer or
issuer, without contribution, ‘

6.1.3 Cancellation. A1l policies Of insurance or
bonds shall contain a Provision that they shall not be

cancelled or materially altered without at least thirty (30)
days' prior written notice to Sublessor.

6.1.4 Wéiver of Subrogation, All policies of
insurance required to.bg maintained by Sublessee shall

affected by, and that the insurer shall not claim any right
of set off, counterclaim, apportionment), proration or B
contribution against Sublessor or By an reason of any other

insurance obtained by Sublessor or for any other. tenant of-:
Sublessor, including Sublessee.

Premises or improvements thereon is increased, whether or
not within the knowledge or control of Sublessor or _
Sublessee or because of any breach of any warranty or
condition or any other act or neglect of Sublessor,
Sublessee, or any other person. .

6.1.6 Insureds. Except as otherwise specified
herein, all policies of insurance shall name Sublessor ang
Master Lessor as an additional insureq. : ‘

6.2 . Premiums and Notices,

6.2.1 . Sublessee shall pay a1l Premiums and éll fees
and. expenses for the insurance or bonds required hereunder.
vhen ‘Que and will deliver trua and co i

policies to Sublessor or certificates
satisfactory to Sublessor within twent
the expiration dates of expiring policies. Certificates of

insurance naming Sublessor as an additional insured will be
provided to Sublessor. ‘

Keehl Masine/Tenant Sublease L
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6.2.2 Binders binding issuance of policies of
insurance for the Coverage specified in this Section shall
be accepted by Sublessor in the event such poli

contracts are not obtainable by Sublessee at the time j
question due to any buildi i i

6.2.3 If Sublessee defaults in obtaining any
insurance required by this Sublease or in delivering the
policies or'certificates, Sublessor, at its option, but
without being. obligated to do SO, may obtain such insurance
from year to year ang pay the premiums, and Sublessece will
reimburse Sublessor on demand for any premiums paid,
together with a ten percent (10%) administrative fee ang

with interest from the time of payment at the rate set forth
in Section 18 of tlis Sublease. :

6.3 Bond and Insurance for construction.

.Prior to the comméncement of the: construction of aﬁy
improvements, alterations, or repair the value of which exceeds.

$5,000.00, on the Premises, Sublessee shall furnish Sublessor
with the following. : . .

6.3.1 Bond. Sublessee shall furnish ‘Sublessor with
.satisfactory evidence that the contractor therefor has

mechanics' and materialmen!

and the payment of all subcontractors and labor and
materialmen. This bong sha 1

insurance policy has been obtained and, to the extent

reasonably available, a "difference. in conditions" rider to
such builder's risk policy.

Sublessee shall maintain for Sublessor, at its own cost
1 Liability and broad form

sis) insuring Sublessor and Sublessee,
without limitation, against loss or damage to third parties

or their property from hazards normally insured against in

Keshl Marine/Tonant Subleass ) .
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the construction 1ndustry and shall also insure Sublessor
against liability with minimum limits set forth in the

. Specific Sublease Terms for bodily injury and property
damage liability.

6.3.3 Worker's Compensation Insurance. Sublessee
shall provide Sublessor with satisfactory evidence that
worker's compensation insurance has been procured to cover

- all persons employed in connection with the construction of
any improvements or alterations to the Premises.

6.4 Insurance During the Term of the Sublease.

. 6.4.1 Liability Insurance. Sublessee shall at all
times during the term of this Sublease, maintain for
Sublessor, at its own cost and ‘expense, Commer01a1 General .

'Llabillty and broad form property damage insurance:an
“occurrence" basis (and not on a "claims made" basis) and-
shall furnish to Sublessor broad form property damage
insurance lnsurlng Sublessor for liability with the minimum
limits set forth in the Specific Terms and Condltlons for
bodily injury and property damage llablllty, insuring -
against the liahility of Sublessee, its servants, agents,
and employees, for personal injury (including death) and
property damage arising out of or in connection with the
Sublessee's use and occupancy of the.Premises, the Common.
Areas, and Land. Sublessor shall be entitled to recovery .
under the policy for any loss to Sublessor, its’ agents, and
employees, for the acts, omissions, and/or negligence of
Sublessee and those claiming under Sublessee.

6.4.2 Fire and Casualty Insurance. Sublessee will,
at all times during the term of this Sublease, cause all of
Sublessee's improvements now or hereafter existing on'the
Premlses, and all of the personal property of Sublessee.
located in or on the Premises to be insured against all
direct causes of phy51cal loss commonly referred to as.the
“"special form," in an amount equal to the full replacement
cost at time of loss (without deduction for depreciatzon)
The insurance policy shall be issued in the joint names of
Sublessor and Sublessee, payable in case of loss to said
insureds jolntly for disposition as hérein provided. all

. proceeds in case of loss or damage shall be used as provided

in this Sublease. The adequacy of the coverage afforded by
such insurance shall be subject to review such that if a
prudent businessman in Hawaii operating a business 51mi1ar
to that operated by Sublessee on the Premises would insure
the Premises against add1t10nal ‘perils when such insurance
is commonly available in'Hawaii, Sublessee shall forthwith
provlde insurance agalnst such additional perils.
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6.4.3 Business Interruption Insurance. Sublessee
shall, at all times during the term of this Sublease, at its
own cost and expense, keep in effect a policy of business .
interruption insurance with respect to the Premises-and the
business operated by Sublessee and/or any sub-tenants at the
Premises naming Sublessor as insured. Sublessor shall be
entitled to the proceeds or portions thereof of saigd )
insurance policy in an amount equal to the amount owed to

Sublessor by Sublessee pursuant to the terms of this,
Sublease. g L.

.6.4.4 Environmental Pollutien Insurance. Sublessee
shall, at all times during the term of this Sublease,
maintain for Sublessor, at its own cost and expense,
insurance which will cover the cost of complying with all
applicable federal, state and local laws, rules,.
regulations, policies and authorities relating to the
storagé, use or disposal, and Clean-up of Hazardous -
Materials in, on or about the Premises, with a minimum limit

. in an amount acceptable to Sublessor. :

8ECTIOR 7. OBSERVANCE OF AND CQEPLIANCE VWITH LAWS.

Sublessee will at all times, during the term hereof,
observe and perform all laws, ordinances, rules and regqulations
. {including without limitation, .all laws, ordinances, rules and
regulations regarding Hazardous
with Disabilities Act) now or h
or’ quasi-governmental authority

any improvements thereon. The costs or expenses connected with
such compliance or observance by Sublessee shall be borne solely
by Sublessee. . _ .

Sublessee shall not commit, suffer or permit to be
committed any waste, nuisance, strip ‘or unlawful, improper or
offensive use of the Premises,.or any part thereof.

~ Sublessee will at all times, dufing the term hereos,
possess all applicable permits and. other governmental approvals

-required for the operation of Sublessee's business on the
- Premises.

BECTION 8. REPAIR AND MAINTENANCE, HAZARDOUS MATERIALS, AND
'~ ALTERATIONS. .

8.1 ‘Repairs and Maintenance.

Sublessee .shall, throughout the term of this-qulease,
at its own cost and expense, and without any expense to
Sublessor, keep the Premises including, without limitation, all

improvements, fixtures, and alterations of every kind, and al}l

Keehl Marine/Tanart Subleese . .
07/08/94 ’ 13 EXHIBT B



appurtenances thereto, in good, sanitary, and neat order,
condition and repair, and shall restore and rehabilitate any
improvements, fixtures, alterations, or appurtenances of any kind

which may be destroyed or damaged by fire, casualty, or any other
cause, whatsoever,

8.2 Hazardous Materials.

As used in this Sublease, the term “Hazardous
HKaterial(s)" shall mean any substance or material which has been
determined by any state, federal or local governmental authority
to be capable of posing a risk of injury to health, safety or
property, including, without limitation, all of those materials
and substances designated as hazardous or toxic by the city or
state in which the Premises are located, the U.S. Environmental
Protection -Agency, the Consumer Product Safety Commission, the
Food and Drug Administration, or any other governmental agency
now or hereafter authorized to regulate materials and substances
in the environment. Without limiting the generality of the
foregoing, the term "Hazardous Material(s)" shall also include
all of those materials and substances requiring remediation under

federal, state or local statutes, ordinancés, requlations or
policies. ‘

Sublessee shall not introduce, place, store, or .
release, or allow or cause to be introduced, placed, stored, or
released, any Hazardous Material or substance in, on, or below
the Premises, Common Areas, or Land, without Subléssor's prior
written consent and without (1) providing Sublessor with thirty
(30) days' prior written notice of the exact .amount, nature, and
manner of such Hazardous Materials, and (2) complying with all
applicable federal, state and local laws, rules, regulations,
policies and authorities relating-to the storage, use or
disposal, and clean-up of Hazardous Materials, including, but not
"limited to, the obtaining of proper permits.

In the event that any Hazardous Material is introduced,
placed, stored, or released in on or below the -PremisSes or Land
by Sublessee, its employees, agents, or anyone claiming through
Sublessee, Sublessee shall clean-up any contamination caused .
thereby and shall indemnify, defend and hold Sublessor harmless.
from and against any claims, suits, causes of action, costs,
fees, including withoéut limitation attornpey's fees and costs,
arising out of or in connection with any clean-up work, inquiry
or enforcement proceeding in connection therewith, or any
Hazardous Materials on or about the Premises. This indemnity -
shall survive the termination of this Sublease. :

_ Notwithstanding any other right of entry granted to
Sublessor under this Sublease, Sublessor shall have the right to
enter the Premises or to  have consultants enter the Premises
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throughout the term of this Sublease for the purpose of
determining: whether the Premises and any operation or material
thereon or therein- are in conformity with federal, state and .
local statutes, regulations, ordinances, and policies including
those pertaining to the environmental. condition of the Premises;
whether Sublessee has complied with this section; the corrective
measures, if any, required of Sublessee to ensure the safe use,
storage and disposal of Hazardous Materials, or to remove
Hazardous Materials. Sublessee agrees to provide access and
reasonable assistance for such inspections. Such inspections may
include, but-are limited to, entering the Premises or adjacent
property with drill rigs or other machinery for the purpose of
obtaining laboratory samples. Sublessor shall not be limited in
the number of such inspections

during the term of this Sublease,
If such consultants determine that the Premises are contaminategd
with Hazardous Materials, Sublessee shall reimburse Sublessor for

the cost of such inspections within ten (10) days of receipt of a
written statement therefor and shall, in a timely manner, at its
expense, remove such Hazardous Materials or otherwise comply with
the recommendations of such consultants to the reasonable
satisfaction of Sublessor and any applicable governmental
.agencies. The right granted to Sublessor herein to inspect the.
Premises shall not create a duty on Sublessor's part to inspect

the Premises, or liability of Sublessor for ‘Sublessee's use,
us Materials, it being understood

storage or disposal of Hazardo
that Sublessee shall be solely responsible for all liability in

connection therewith.

" Sublessee shall immediately notify Sublessor of any
inquiry, ‘test, investigation, or enforcement proceeding by or
against Sublessor or the Premises concerning a Hazardous
Material. Sublessee acknowledges that Sublessor, as the owner of
the Premises, shall have the right,. at its election, in its own
name or as Sublessee's agent, to negotiate, defend, approve, and-
.appeal, at Sublessee's expense, any action taken or order issueqd-

with regard to ‘a Hazardous Material by an applicable governmental
.authority. ' .
8.3 Alterations.

Sublessee shall not make any alterations or :
improvements to the Premises or-any part thereof without the
prior written consent of Sublessor. Prior to the commencement of
any such alterations or improvements, Sublessee shall submit to
Sublessor complete plans and specifications therefor, for
Sublessor's approval. Sublessee shall reimburse Sublessor for
all of Sublessor's costs and expenses incurred in reviewing such

plans and specifications. Any such alterations or improvements

shall be made pursuant to the applicable requirements of this
Sublease. _
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BECTION 9. LIENS AND MORTGAGES.

9.1 Liens.

' Sublessee will not commit or suffer any act or omission
whereby the Premises, any portion thereof, or any interest of
Sublessor or Sublessee therein shall, at any time during the term
hereof, become subject to ahy attachment, judgment, lien charge.
or encumbrance whatsoever, except as herein expressly provided.
Sublessee.will not incur any cost or expense including, without
 limitation, contractors', materialmen's, architects' or _
engineers' charges, which, if unpaid, would give rise to a lien
against the Premises or any portion thereof or any interest of
Sublessee or Sublessor therein, until Sublessee has given
Sublessor written evidence satisfactory to Sublessor that

Sublessee has or is entitled to sufficient funds to pay such
costs or expenses in full.

! Suﬂlessee shall defend, indemnify, and hold Sublessorf
harmless from and against any and all loss, costs, and expense

with respect to the foregoing (including, without limitation,
reasonable attorney's fees and costs). ’

9.2 ) Moftgages. ‘

Sublessee shall not mortgage’or allow any mortgage in
whole or in part, of this Sublease witlout Sublessor's prior
written consent. ’

SECTIOKR 10. ABSIGHNMENT AND SUBLETTING.,

10.1 Assignment.

Sublessee shall not assign or mortgage this Subléaséhbr:
its interest Herein without Sublessor's prior written consent.

.10.2 . SubYetting.

Sublessee will'not'rent, sublet, or part with

possession of the Premises or any part thereof without the prior
written consent of Sublessor. ;

10.3 Change in Structure.

If Sublessee is a corporation, partnership, or trust,
the term "“assignment of this Sublease® shall include any sale or
sales or transfer by operation of law or otherwise by which an
aggregate of fifty (50%) percent or more of the total capital
stock or a corporate tenant or the total parthership interests of'
a partnership tenant, or the beneficial interest in a trust
tenant shall -become vested in one or more individuals, firms, or

Keehi Marlne/Tenant Sublease ’
07/08/94 16 EXHIBIT B-



corporations who or which are not stockholders, partners, or

beneficiaries thereof, either legally or equitably, as of the
date of this Sublease or Sublessee's subsequent acquisition of
this Sublease by assignment.

The ownership of capital stock, partnership interests,
and beneficial interest shall be determined in accordance with
the principles contained in Section 544 of the Internal Revenue
Code of 1986, as amended, as of the date of this Sublease, or any
successor section or provision of the Internal Revenue Code and:

any change in such ownership shall be deemed a transfer of such
ownership. . . . :

This Section shall not apply to the transfer of sharés
" of a corporate tenant whose capital stock is listed on a national
stock exchange. . .

10.4 Transfer of Sublessor's Interest.
Sublessor may sell or transfer its interest in the
Premises and shall be as of the date of the transfer released
from all obligations and liabilities accruing thereafter under
- this Sublease. Any prepaid rent or other funds of Sublessee in
the hands of Sublessor at the time of the transfer shall be

delivered to the transferee of Sublessor and Sublessee agrees to
attorn to the transferee of Sublessor, provided all of
Sublessor's obligations-under this Sub

)lease are assumed in -
writing by the transferee. ' . ; ..

SECTION 11. CONDEMMATION.
11.01 Total Taking.

11.0.1 Termination of Sublease.
times during the term of .this Sublease,
part thereof shall be required, taken, or condemned by, any.
‘authority having the power of eminent domain, then and in

every such case the estate and interest of Sublessee in the

Premises or part thereof so required, taken, or condemned
shall at once cease. : i

“If at any time or
the Premises or any

11.0.2 = Compensation. Sublessee shall not by reason
- of the foregoing be entitled to any claim against Sublessor
or others for compensation or indemnity for its interest.

All compensation and damages payable for or on account
of such taking or’ condemnation of the Premises shall be
payable to and be the sole property of Sublessor.
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11.1 ... Partial Taking.

11.1.1 Reduction in Rent. If only a part of the
Premises shall be so required, taken or condemned, the Base
Rent payable for the remaining period of the term of this
Sublease shall be reduced by the ratio that the area of the
Premises taken bears to the total area of the Premises
immediately prior to such event.

11.1.2 Compensation. All compensation and damages
payable to for or on account of such taking or condemnation
of a part of the Premises shall be payable to and be the .
sole property of Sublessor, except compensation and damages
payable on account of the improvements located in, on, or
about the Premises, which shall be payable to Sublessee.
Sublessee shall use such amounts to promptly repair and

" restore such improvements on or to the remairiing Premises
. according to plans and specifications therefor first
approved in writing by Sublessor, as provided herein, it
being expressly. understood that- any deficiency shall be paid
by Sublessee from its own funds and any excess shall be
divided between Sublessor and Sublessee, Sublessee receiving .
the amount equal to the product of the excess amount .
multiplied by the fraction, the numerator of which is the
unexpired portion of this Sublease and the denominator of
vhich is the total term of this Sublease, and Sublessor
receiving the amount equal to the product of the excess
amount multiplied by that the fraction, the numerator of
vhich is the expired portion of this Sublease and the
denominator of which is the total term of this Sublease.

11.2 Condemnation of Subleasehold Interest.

) Condemnation of Sublessee's leasehold interest in the’
Premises or any part thereof shall not terminate this Sublease
nor excuse Sublessee from full perfermance of its covenants for
the payment of money or any other obligations. hereunder capable
of performance by Sublessee, but in such case Sublessée may claim
and -recover from the condemning authority all compensation and’
damages payable on account of such subleasehold interest.

BECTION 12. RESTORATION IN CASE OF DESTRUCTION.

Destruction of or’'damage to any part of the Premises
(including any improvement thereon) shall mot be grounds for
cancellation of this Sublease or excuse the performance of the
Sublessee hereunder. :

Upon destruction of or damage to any part of the any
. improvement owned by Sublessor which is a part of the Premises,
Sublessor shall determine whether Sublessor shall rebuild or -
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. be terminated. :

restore such .improvement. Within sixty (60) days after such
damage or destruction, Sublessor shall give Sublessee written
notice of its decision. If Sublessor elects to rebuild or
restore such improvement this Sublease shall continue in full
force and effect. Rent for the period in-'which the improvements -
are being rebuilt or restored shall be abated in proportion to
that part of the Premises that is unfit for use by Sublessee,
unless the destruction or damage is caused by Sublessee, in which
case Rent shall not be abated. If Sublessor elects rot to
rebuild or restore the damage or destruction, this Sublease shall

. Within sixty (60) days after or as soon as practically
possible (taking into account Sublessor's rebuilding or .
.restoration of the improvements that are part of the Premises) in
case of loss or damage, Sublessee shall promptly use all proceeds
of any insurapce covering the Premises or improvements on the
Premises for rebuilding or otherwise reinstating the Premises and
improvements in a good and substantial manner according to the
original plans and specifications therefore, and conforming to
_the laws, regulations, and rules then in effect, as shall first
be approved by Sublessor. To the extent ‘there is insufficient
insurance coverage or proceeds with respect to such loss or

damage to rebuild, repair, or restore the Premises, Sublessee
shall make up any deficiency in such proceeds.

SECTIOR 13. INDEMNITY.

In addition to and without limiting any other indemnity
contained elsewhere in this Sublease, Sublessee will defend,
-indemnify, and hold Sublessor and Master Lessor and their
employees, agents, and assigns harmless from and against all
-.claims and.demands for loss or damage includihg, without
limitation, property damage, personal injury, and wrongful death,.
arising out of or in connection with the use or occupancy of the
Premises or any part thereof, the Common Areas, or Land,
including any liability for any accident or fire in or on the
Premises or any part thereof or any nuisance made or.suffered

thereon, or any failure by Sublessee.to keep the Premises in good
order and repair or any breach of

_any covenant of this Sublease
by Sublessee. ) : . .
This indemnity shall survive the termination of this
Sublease. . :
SECTION 14. DEFAULT, REMEDIES.
14.1 Events of Default.

 Any of the following events set forth below shall
constitute an event of default under this Sublease.
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14.1.1 Failure to Pay Rent. If Sublessee fails to.

- pay the Rent provided for in this Sublease within five (5)
days after it becomes due, whether the same shall or not

have been legally demanded, it being expressly understood

that no demand for the payment of Rent is necessary under
this Sublease.

14.1.2 Failure to Observe and ‘Perform.

14.1,2.1 If Sublessee shall fail to observe and
perform faithfully any of Sublessee's covenants or
agreements contained in this Sublease performable by
the payment of money (other than the payment of Rent)
and such default shall continue for a perlod of ten

(10) days after a statement therefor is given to "
Sublessee.

14.1.2.2 If Sublessee shall fail to observe or
perform faithfully any of Sublessee's other covenants
or agreements contained in this Sublease and such
default shall continue for fifteen (15) days after
written notice ‘thereof is given to Sublessee.

14.1.3 Abandonment. If Sublessee shall abandon the
Premises. Any cessation of business on the Premises for

more than ten (10) consecutive days shall be deemed
abandonment.

14.1.4 Attachment and Execution. If this Sublease
or any estate or interest of Sublessee hereunder shall be
sold under any attachment -or execution.

14.1.5 Bankruptcy and Insolvency. If Sublessee
shall become bankrupt or insolvent or seek protection or be
subject to a'petition under any bankruptey or insolvency law.
whether filed by. Sublessee or its creditors or if any

asszgnment shall be made-of Sublessee's preperty for the
benefit of creditors.

14.1.6  Liens. If any lien 1nclud1ng, without
limitation,. any mechanic's or materialmen's lien, shall
attach to the Premises, or any part thereof, or Sublesseets"
estate or interest therein and shall not be discharged or
released within five (5) days. after thé entry of any oxder

or judgment for the foreclosure or the enforcement of such
lien.

14.1.7 Breach of Covenants. If Sublessee shall
breach any term or covenant contained in this Sublease
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.Wwhether or.not specified in this section or denominated a
breach of this Sublease.

"14.2 Remedies.

" In the event of any breach of this Sublease or any
Event of Default hereunder, Sublessor may exercise the following
remedies. All remedies of Sublessor's hereunder are cumulative
and the exercise of one right of remedy by Sublessor shall not

impair Sublessor's right to any other remedy provided herein or
which Sublessor may otherwise have.

14.2.1 Re-Entry. Sublessor may, in any such event,
at once re-enter the Premises

¢ Or any part thereof, and upon
or without physical entry, at its option, terminate this
Sublease by giving notice to Sublessee, and thereupon take.

possession of the Premises and become wholly vested with all
rights, title and interest of Sublessee. Sublessor may
expel and remove from the Premises Sublessee or those
claiming under Sublessee and their effects. Sublessor may
proceed as provided herein, all without service of notice or
resort to any legal process and without being deemed guilty
of any trespass-or becoming liable for any- loss or damage
which may thereby be occasioned ana without prejudice to any
other remedy or right of action which Sublegsor may have for
collection of arrears of rent or for the same or any
preceding or breach of covenant by SublesSsee.

14.2.2 Re-Let. Sublessor may from time to time,
without terminating this Sublease, re-let for the account of
Sublessee the Premises or any part thereof, for all or any
portion.of the remainder of the term of the Sublease to a
tenant satisfactory to Sublessor, and. at such rental or.
rentals as may, in the sole discretion of Sublessor.

Sublessor -shall have the right to put said Premises in
good order and condition and to make reasonable alterations

and repairs to facilitate such re-letting at Sublessee's
expense.

Sublessor shall receive such rentals and apply them,
first, to the payment of the expense of recovering
possession of the Premises and the re-renting thereof, ,
together with such expense as Sublessor may have incurred in
putting the Premises in good order and condition or in :
making such alterations and repairs, and then to the payment
of the Rent due under this Sublease and to the fulfillment
of the covenants of Sublessee. If any sums remain after

such payments, it will be paid over to Sublessee, provided

that Sublessee shall remain liable for any deficiency which
Sublessee agrees-to pay as the same may accrue,
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Notwithstanding any such re-letting without
termination, Sublessor may at any time thereafter elect to .
terminate this lease for such previous breach. Anything in’
this Section to the contrary notwithstanding, if this
Sublease is terminated by Sublessor for any breach thereof
by Sublessee or because of any other event entitling
Sublessor to do so set forth above, Sublessor, at its
option, may elect and shall be entitled to recover from
Sublessee in addition to all costs of reletting (including
without limitation attorneys' fees and costs) an amount
equal to the value at the time of such termination, of the
excess, if any, of the amount of Rent payable hereunder by
Sublessee for or on account of the Premises. for the balance
of the term of the Sublease or any shorter period of txme,
over' the reasonable rental value of the Premises at the time
of such termination for the same period and on the same
terms, except-as to rent, as herein set forth to the extent
reasonably applicable. The cause -of action for such damage
shall accrue upon such termination.

8ECTION.15. RIGHT TO CURE.

Should Sublessee fail to perform any of its obligations -
under this Sublease within the earller of thirty (30) days or
other time speleled elsevhere in thls Sublease after the giving
of written notice to Sublessee (but in any event, regardless of
that notice or the lack thereof, promptly before the accrual of
any penalty as provided by law), Sublessor may, but is not
obllgated to, perform those obligations.. If Sublessor performs
said obligations, it may add any sum(s) paid or expended in that
performance to any Rent then due or thereafter falling due under
this Sublease and those sum(s)- shall become additional rental.

8$CTIOH 16. BSUBORDINATION, ATTORNMENT AND ESTOPPEL.
16.1 Subordinatipn.;

Without the necessity of any additional document being
executed by Sublessee for the purpose -of effecting a

subordination, this Sublease may, if Sublessor so elects, be -
subject and subordinate at all times to the lien of any mortgage, .
trust indenture, or other encumbrance agreed to by Sublessor, .

which may now exist or thereafter be executed in any amount for

which the Premises or Sublessor's interest or estate therein is -
specified as security. Notwithstanding the foregoing, Sublessor
shall have the right to subordinate or cause to be subordinated .
any such liens to this Sublease. Sublessee covenants and agrees
to execute and deliver, upon demand by Sublessor and in the form
requested by Sublessor,. any documents ev1denc1ng the priority or
subordlnation of other encumbrance, and speclflcally to execute,
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acknowledge, and deliver to Sublessee from time to time within
ten (10) days after written request to do so a subordination of
this Sublease. Failure of Sublessee to do.so shall be a material
default hereunder. Sublessee hereby irrevocably appoints
Sublessor as its attorney-in-fact to execute, deliver and record

any such documents in the name and on behalf of Sublessee if it
fails to comply with the foregoing. - .

16.2 Attornment.

Sublessee shall attorn to any assignee, transferee or
purchaser of Sublessor of this Sublease from and after the date
of notice.-to Sublessee of such assignment, transfer or sale in .
the same manner and with the am force and effect as though this
Sublease were made, in the first instance, by and between
Sublessee and such assignee, transferee or purchaser. In the
event of the exercise of the power of sale under, or the
foreclosure of, any mortgage or other encumbrance placed by
Sublessor against all or any portion of the Premises, Sublessee
shall upon demand:attorn to the purchaser upon the effective date
of any such sale or foreclosure of such mortgage or other

encumbrance, and shall recognize the purchaser or judgment
creditor as Sublessor under this Sublease.'

16.3 Estoppel Certificate.

Sublessee shall, from time to time wi
after prior written notice from Sublessor,
and deliver to Sublessor a statement in writing as may be °
customarily required by Sublessor: certifying that this Sublease
is unmodified and in full force and effect (or, if modified,
stating the nature of such modification and certifying that this
Sublease, as so modified, is in full force and effect); the date
to which the'Rent and other charges are paid in advance, if any;
acknowledging that there are not, to Sublessee's knowledge, any.
uncured defaults on the part of Sublessor hereunder, (or:- ..
specifying such defaults if they are claimed); and containing °
such other matters as are set forth in such form. Any such
statement may be conclusively relied ypon by any prospective
purchaser or encumbrancer of the Premises or any portion thereof
or interest therein. Sublessee's failure to deliver such .
statement within such time shall be conclusive upon it that this
Sublease is in full force and effect, without modification except
as may be represented by Sublessor, that there are no uncured
defaults in Sublessor's performance. Failure of Sublessee to so
deliver such ‘statement shall be a material default hereunder.
Sublessee hereby irrevocably appoints Sublessor as its attorney-
in-fact to execute and.deliver such statement to any third party

in the name and on behalf of Sublessee if it .fails to comply with
the foregoing. o )

thin ten (10) days
execute, acknowledge
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SECTION 17. MASTER LEASE.

. 17.1 - This Sublease shall at all times be subject to and
subordinate to the Master Lease. In the event of any conflict
betveen the terms of this Sublease and any terms of the Master
Lease which are applicable to the conduct or operation of the

Sublessee's business under this Sublease, the terms of the Master
Lease shall control. :

17.2 In the event Sublessee is required to obtain any
consent or approval hereunder from Sublessor, Sublessee shall :
also obtain such consent or approval from the Master Lessor. In
the event that this Sublease does not require consent or approval
for any action of Sublessee but consent of the Master Lessor is -
required under the Master Lease, Subléessee shall obtain the
consent or approval of the Master Lessor.

17.3 : Sublessee expresslf agrees to commit no act or
omission or allow any act or omission to be committed vhich, - if
committed by Sublessor, would be deemed a default under the

Master Lease or cause Sublessor to bé in default under the Master
Lease. - .

17.4 This Sublease is subject to approval of the Master
Lessor. In the event the Master Lessor requires that it be named
an additional insured, loss payee, obligee, or indemnitee, with
respect to any insurance policy, bond, or obligation of indemnity
required of Sublessee hereunder, Sublessee shall be automatically
deemed to have agreed to the addition of Master Lessor as an
additional insured, loss payee, obligee, and all indemnities
contained herein shall run in favor or Master Lessor.

SECTION 18. INTEREST AND LATE CHARGES.
18.1 Interest.

. Sublessee shall pay Sublessor interest on all sums past -
due from Sublessee or extended or advanced. by Sublessor on

Sublessee's account from tlie due date or date of demand to and
including the date of payment, at a floating rate two percentage
points above the First Hawaiian Bank “"Base Rate" of interest in
effect from time to time (or if First Hawaijan Bank ceases to
publish its "Base Rate," there shall be substituted for such
"Base Rate" the highest prime rate of major money center .banks,

as published in the money rates section of the Wall Street
Journal) . For any period of time in which the foregoing rate may.
exceed the maximum rate then permitted by Hawaii law, interest
during such period shall be computed at said maximum rate.
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18.2 Late Charges. '

. It is.agreed that the collection of amo
be paid by Sublessee under this Sublease, including without
limitation any payment of Rent or real property taxes or
assessments or excise and other taxes or rates or charges of any
description results in a cost to Sublessor even though Sublessor
does not engage a collection agent or attorney. Accordingly,
Sublessee agrees to pay Sublessor not only their out-of-pocket
collection costs with respect to any past due sum, including
reasonable fees of collection agents and attorneys, but also a
sum to reimburse Sublessor for its administrative and other costs
in an amount equal to five percent (5%) for each billing renderea -
by Sublessor to Sublessee for a past due

amount. Sublessee- shall .
also be responsible for the payment of any penalty or interest
charge to which the Premises or any part thereof, or Sublessor or

' Sublessee in 'respect thereof may during the term be assessed or
become liable as the result of Sublessee's failure to make any. of

the foregoing required. payments in a timely manner, and Sublessee-
shall reimburse Sublessor on demand in the event Sublessor pays
the same..

unts required to

. em it Ty
e

B8ECTION 19. LOSsS ORfDAﬁﬁsgisﬂSThlﬁgD BY SUBLESSEBS..

Sublessee assumes all risk of loss to any of
Sublessee's property on the Premises unless loss or damage  is
caused by the willful or wanton act or the gross negligence of
Sublessor. - Sublessor shall not be liable to Sublessee or to
anyone claiming under or through Sublessee, for any loss or
damage which may be occasioned by fire, water, gas, explosian, .
electricity, steanm, sewerage, wiring, deluge, rain, wind, storm;
overflow of ocean waters,” earthquake, bursting or leaking of
vater, gas.or any pipes, plumbing or apparatus, or by reason.of_.
any  ceiling: leak; orranyrexisting;or:future,conditiona,defégﬁag N
- material: or: thing-in: the>Premisesy or for: the~act; omisstom: o or=- .
-negligenca of"any othéf person: or tenant in. or about the. =
Premises; andi'in.thes event of any: such' loss' or damage-none»of thes
Rent. or other amounts payable here:

under,” or any portion thereos, -
shall be cancelled, postponed abated or reduced. . :

S8ECTION 20. PARKING.

Sublessee and/or its employees‘or contractors shall

park only in the spaces described in Sections 1.2.3 of the

specific Sublease Terms. In the event those spaces are occupied,
" Sublessee, its employees or contractors shall park outside the
Center. A .

If available and in Sublessor!
Sublessor may rent additional parking sp
Sublessee requests, in writing,

s sole discretion,
,Spaces to Sublessee if
additional parking spaces.
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S8ECTION 21. MISCELLANEOUS PROVISIONS.

21.1 Headings.

All headings used in this Sublease are for convenience
only and are not to be construed as limiting in any manner the
content of any paragraph or particular provision.

21.2 Inurement.

This Sublease shall be binding upon and shall inure to
the benefit of Sublessor, its successors and assigns, and the

lessee and its successors and permitted assigns as the case may"
be. . :

21.3 Shblessér's Agreement, Consent or Approval. -

Except as ‘expressly agreed herein by Sublessor, in any
case in which Sublessor's agreement, consent or approval is
required, necessary or provided for hereunder, such agreement,
consent .or approval shall be given solely with the discretion of
Sublessor-and may be withheld with or without reason or for any .
reason whatsoever.

In connection with the giving of any agreement, consent.
of approval which is necessary, required or requested under this
Sublease, Sublessee shall reimburse Sublessor for all costs and
expenses incurred by Sublessor including but not limited to the
fees and costs of attorneys, accountants, or design
professionals, which are incurred in reviewing and processing of
the application for and preparation of any documents. AlIl such
charges shall be payable whether or not agreement, consent or ’
approval is given or granted or ‘the subject transaction
completed. . :

21.4 No Liability.for Sublessor's Review or Inspection.

Except as expressly provided in this Sublease,  neither
the right of Sublessor to approve; consent to, agree to, review
or inspect any portion of the Premises or any item or document
pursuant to this Sublease, nor the actual approval, consent,
agreement, review or inspection by Sublessor of any portion of
the Premises or any item or document (whether or not pursuant to
request by Sublessee, to the right of lessor or otherwise), 'shall -
give rise to or result in any duty on the'part of Sublessor to so
approve, consent, agree, review or inspect or to so approve,

consent, agree, review or inspect in accordance with any standard
whatsoever. . k .
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21.5 Expenses of Sublessor.

Sublessee will pay to Sublessor
expenses, including reasonable attorneys' fees, incurred by
Sublessor in enforcing any covenants or conditions contained in
this Sublease, in remedying any breach by Sublessee, in
collecting any delinquent rent, taxes-or other charges hereunder
payable by Sublessee, in recovering possession or in connection
with any litigation (other than condemnation proceedings)
commenced by or against Sublessee to which Sublessor shall
without fault on their ‘part be made a party

on demand all costs ang

21.6 . "No Partnership.

No partnership is intended or created hereby.
21.7 Amendments.

This Sublease may be amended only by written instrument
executed and acknowledged by all the parties hereto.

21.8 Governing Law.

This Sublease shall be const

laws of the State of Hawaii. The parties agree that any suit
related to or arising from this Sublease shall be brought in the

courts of the First Circuit of the State of Hawaii or the Federal
District Court for the District of Hawaii.

21.9 No Merger.

Ownership by or for the same person or different
estates or interest in the Premises shall not result in merger
without the prior written -consent of all persons having an
interest in the Premises. .

21.10 Waiver.

Acceptance’ of Rent or any payment by Sublessor or its
agent shall not be deemed a waiver by it of any breach by

Sublessee of any coyenanf herein contained or of Sublessor's
right of re-entry or breach of condition. Sublessor's waiver of
any breach by Sublessee shall not operate to extinguish the term,

covenant or condition the breach has been waived nor be deemed a -
waiver of Sublessor's ri

_ ght to declare a forfeiture for any other
breach thereof. .

21.11 Notices.

~ All notices required hereunder shall be given by
personal delivery, facsimile, or registered or certified mail,
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return receipt requested, to the facsimile or addresses set forth
in the Specific Sublease Terms. If notice is given by facsimile,
the sending party shall mail the original notice to the other
party immediately upon sending the facsimile. :

Kesh! Marine/Tenant Sublease

07/08/94 ) 28 EXHBIT B



	Blank Page
	Blank Page

