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STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

December 13, 2024

Board of Land and Natural Resources PSF No.: 17MD-152

State of Hawaii
Honolulu, Hawaii

MAUI

Amend Prior Board Approval of Item D-8, January 12, 2018: “Grant of Term, Non-
Exclusive Easement to the Association of Apartment Owners of Hololani for Steel
Sheet Pile Seawall and Rock Revetment Purposes,; Issuance of Management Right
of Entry; Kahana, Lahaina, Maui, Tax Map Key: (2) 4-3-010:Seaward of 009.”

The purpose of the amendment is to approve a construction and management right
of entry and revocable permit to the Association of Apartment Owners of Hololani
for revetment purposes.

BACKGROUND:

Summary Timeline:

October 8, 2013

May 9, 2014

Jan 12, 2018

March 23, 2018

Final Environmental Assessment (FEA) with Finding of No
Significant Impact (FONSI) published

Item K-2 BLNR approved Conservation District Use Permit
(CDUP) for revetment on State submerged lands (w/BLNR
disposition to follow)

Item D-8 BLNR approved 55-year term easement for revetment on
State submerged lands, and Management Right of Entry (ROE)
(instead of construction ROE)

No Decision (Item D-3) on Staff recommendation to Amend
January 12, 2018 approval to include a construction type ROE.

The Board was split 3-3 on whether to add the construction ROE to
the already approved CDUP and easement for the revetment to be
built on State submerged lands. Item deferred until such time that
the Chair decides to place the item on the agenda.

Since 2007 the condominium property owned by the Association of Apartment
Owners of Hololani (“Applicant”) has had an emergency sandbag revetment in
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place, authorized by an Emergency Erosion Control permit issued by the Office of
Conservation and Coastal Lands (“OCCL”) and a Special Management Area
(“SMA”) Emergency Permit issued by the County of Maui (“County’). Seeking a
more permanent solution, the Applicant filed a Conservation District Use
Application to construct a “hybrid sheet pile/rock rubble mound revetment”
(“Revetment”) partially located within the Conservation District on submerged
lands seaward of the shoreline.!

The Applicant completed a Final Environmental Assessment (“FEA”) with a
Finding of No Significant Impact (“FONSI”), published in the Environmental
Notice on October 8, 2013. On May 9, 2014, under agenda item K-2, the Board
approved the Conservation District Use Permit (“CDUP”) for the Revetment. The
CDUP initially required that construction of the Revetment start within two years
and be completed within three years, but the Board has subsequently approved
multiple extensions for the project. The Applicant also received a SMA permit and
a Shoreline Setback Variance (“SSV”) from the County for the revetment. As part
of the SMA permit, the Applicant was required to participate in a regional beach
nourishment project and remove the revetment upon completion of the beach
nourishment project.

Since the proposed structure was going to be constructed seaward of the shoreline,
the Applicant also needed to obtain a disposition of submerged lands from the
Board. Applicant then requested a disposition of submerged lands for the
Revetment. At its meeting on January 12, 2018, under agenda item D-8, the Board
approved the issuance of a 55-year term, non-exclusive easement for seawall and
revetment purposes and a management right of entry (ROE)? for the structure to
the Applicant. However, due to staff oversight and inadvertence, staff did not
specifically include a recommendation for a construction type of ROE. Due to the
timing of the high surf season, Applicant had planned and wanted to start
construction of the revetment no later than May 10, 2018, well before any easement
could be executed. Staft respectfully apologizes to the Applicant and this Board
for this oversight, which has resulted in an undue 10-year or so delay in the project.

At its meeting on March 23, 2018, under agenda item D-3, the Board heard a request
by the Applicant to amend the January 12, 2018, approval to include a construction
right of entry to allow for the construction of the proposed structure prior to the
execution of the easement. As part of the request, the Applicant understood that the
it would be responsible for submitting a concurrent resolution to the Legislature for
approval of the easement, as well as provide a removal bond equal to 150% of the
removal cost of the seawall and revetment to be justified by written estimate subject

! Applicant notes that the Revetment was designed to comply with OCCL’s request that the encroachment
into the Conservation District be minimal.

? For all intents and purposes staff meant to include a construction ROE to allow the revetment to be
built in conjunction with the Board approving the term easement. It is now 10 years after the FONSI and
Board approval of the CDUP for the revetment on State submerged lands, and 8 years after the Board
approved the 55-year term easement on State submerged lands.
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to Department review and acceptance, and restoration of the shoreline area to the
satisfaction of the Department in the event that the easement is not executed. At
that same meeting, under agenda item K-1, the Applicant sought a further extension
of the CDUP construction deadlines to May 2020 to start construction with
completion by May 2021.

At least in part due to testimony in opposition by members of the public (and
requests for contested cases that were all denied at that same Board meeting), the
Board could not come to any “majority decision” (yes or no)* on the construction
ROE so the Board ultimately deferred decision-making on the matter until further
moved back on the Agenda for the Board to consider, but approved the request for
time extension to commence and complete the project. The Applicant has been
unable to obtain legislative approval for the easement. At least one of the comments
from a member of the Water and Land committee overseeing the legislative
approval of submerged lands dispositions was that they had wanted the Land
Board’s approval of the construction ROE and easement before the legislature
decided on whether to approve or disapprove the easement request. A copy of the
deferred March 23, 2018 construction ROE submittal, which includes the original
January 12, 2018 submittal approving the easement, are attached together as
Exhibit A. An excerpt of the minutes from the March 23, 2018 Board meeting is
attached as Exhibit B.

Subsequently, the Applicant sought and received authorization from the County,
through a determination of “substantial compliance” and concurrence from OCCL
to modify the project to allow the installation of the sheet pile portion of the
Revetment behind the sandbag revetment and landward of the shoreline on private
property. This was to provide greater protection for the property while approval
was sought for the easement to construct the remainder of the Revetment on State
submerged lands.

The parties that requested and were denied a contested case hearing (“Appellants”)
filed their Notice of Appeal in the Circuit Court of the Second Circuit from the
Board’s denial of contested case requests for items D-3 and K-1 at its March 23,
2018 meeting, together with requests for declaratory relief on numerous alleged
procedural violations. The Appellants also sued the County and the Applicant
regarding the approval and installation the sheet pile, along with seeking an
injunction seeking to enjoin the installation of the sheet pile. The Court denied the
Preliminary Injunction on July 31, 2018. The Appellants then amended their
complaint to add the Department as a defendant.

Ultimately, the Court affirmed the Board’s denial of the contested case requests and
ruled against Appellants on all claims in the Appeal and ruled in favor of the
Department. The Court ruled against Applicant and the County on the claim in the

3 Some of the Board members commented that they had wanted to see the legislature’s approval of the
easement even before deciding whether to approve a construction ROE for the shoreline protection
project.
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Complaint that the County should have required a new or supplemental
Environmental Assessment before determining “substantial compliance.” After the
Court denied the Preliminary Injunction, Applicant commenced the installation of
the sheet pile in August 2018; the installation was completed in early 2019. The
Applicant filed its Motion for Reconsideration of the Court’s ruling on the need for
new or supplemental environmental review on December 26, 2018. At the February
1, 2019 hearing, without announcing his decision, the Court urged the parties to
consider mediation, which the parties agreed.

The mediation took place on February 25, 2019 and resulted in an agreement to end
the litigation which required in part the Applicant to defer for five years before
seeking to replace the existing sandbag revetment with a rock revetment and
reaffirm its commitment to the conditions of the SMA permit, including support for
the regional beach nourishment project and public access. Applicant was permitted
to continue maintaining the sandbag revetment which stabilizes the sheet pile. At
its meeting on May 8, 2020, under agenda item K-3, the Board approved
Applicant’s request for an additional 5-year extension for the CDUP.

The Applicant’s five-year deferment period for the Revetment expired in February
2024, without significant progress made on the beach nourishment project.
According to the Applicant, there is disagreement between the State, County and
private condominiums regarding who will be responsible for the ownership and
maintenance of the T-groin structures that will serve to hold the sand in place.
Applicant is requesting approval of a construction and management right-of-entry
and revocable permit to allow them to start construction of the Revetment before
May 2025 in order to complete construction before the winter swells arrive.

REMARKS:

Applicant understands that in addition to the CDUP and easement already approved
by the Board, it is responsible for obtaining legislative approval for the easement.
Applicant intends to work with area legislators to request that a concurrent
resolution be introduced to approve the easement. Staff is recommending that the
Applicant be required to provide a bond or other appropriate security in an amount
deemed satisfactory by the Department, to completely remove the Revetment or
any portion constructed and restore the shoreline area, in the event the Applicant
fails to obtain legislative approval of the easement. Applicant shall be required to
provide a written estimate for the removal cost of the Revetment and restoration of
the shoreline area.

While Staff understands that there may be significant concerns regarding the
construction of the Revetment, Staff also acknowledges that the Applicant has a
valid CDUP for its construction and an easement already approved by the Board.*

* Staff consulted with OCCL, who confirmed that the CDUP remains valid, notwithstanding the
enactment of Act 16, Session Laws of Hawaii 2020. The CDUP and current extension were authorized
prior to the passage of the legislation.
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Also, Applicant contends that the completed Revetment will occupy a smaller
footprint of submerged lands than the current sandbag revetment. Applicant also
assures that the construction of the Revetment will result in the complete removal
of the existing sandbag revetment, which has been in place since 2007. The
sandbag revetment was authorized on a temporary, emergency basis and was never
intended to serve as a long-term solution to address chronic erosion. Furthermore,
because of the impact on the surrounding coastal environmental caused by the
continued presence of the sandbag revetment, staff believes that it is appropriate for
the Applicant to pursue an alternative that 1) has obtained regulatory approvals and
2) would ensure removal of the sandbag revetment.” Images comparing the
proposed Revetment with the existing sandbag revetment are attached as Exhibit
C. Photos of the sandbag revetment dated November 20, 2024 are attached as
Exhibit D.

Staft also emphasizes that, if the ROE and RP are approved, Applicant may proceed
with construction of the Revetment at its own risk, and the Board may require
removal the Revetment if the Applicant does not obtain legislative approval of the
easement. The RP will be month to month, subject to annual review and renewal
by the Board, providing the Board with the authority to cancel the RP.

Staff believes that the approval of the revocable permit is justified since the
Applicant has a valid CDUP for the Revetment and the Board has already approved
the easement. Although the RP would allow construction of the revetment prior to
legislative approval, the temporary nature of the RP and the requirement of a bond
to remove the Revetment and restore the shoreline area provides the Board with
sufficient oversight and the means to compel removal of the Revetment if
circumstances dictate. Additionally, Staff notes that the ROE and RP will require
the Applicant to pay rent for the use of submerged lands. If the Board approves the
ROE and RP, staff will determine whether the ROE and RP rent amount should be
determined in-house by staff or independent appraisal, either of which is subject to
acceptance by the Chairperson. The Applicant will be responsible for paying for
an appraisal contracted by the Department. Finally, Staff believes that removal and
replacement of the existing sandbag revetment with an alternative structure that has
received regulatory approval is appropriate to mitigate the impacts to the coastal
environment cause by the sandbag revetment.

RECOMMENDATION: That the Board:

1. Subject to the terms and conditions cited above, amend its approval of item D-
8 from its meeting on January 12, 2018, by amending recommendation 3 and
adding recommendations 4, 5 and 6, as stated below:

“3. Authorize the issuance of a construction and management right-of-
entry to the Association of Apartment Owners of Hololani covering

> The Applicant has resolved fines previously incurred from both the State Department of Health and the
County regarding maintenance of the sandbag revetment.
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the subject area for steel-sheetseawal-and revetment purposes under
the terms and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current right-of-
entry permit document form, as may be amended from time to
time; and

B. Such other terms and conditions as may be prescribed by the

Chairperson to best serve the interests of the State.

4. Based on the testimony and facts presented, find that approving the
revocable permit, under the conditions and rent set forth herein,
would serve the best interests of the State.

5. Authorize the issuance to Association of Apartment Owners of Hololani of
a revocable permit covering the subject area for revetment purposes, under
the terms and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current revocable
permit form, as may be amended from time to time:

B. Review and approval by the Department of the Attorney General:
and
C. Such other terms and conditions as may be prescribed by the

Chairperson to best serve the interests of the State.

6. Require the Association of Apartment Owners of Hololani to provide a bond
or other security in an amount satisfactory to the Department to provide for
the removal of the subject revetment and restoration of the shoreline area.”

2. All terms and conditions listed in its January 12, 2018 approval to remain the
same.
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Respectfully Submitted,

4 —

December 13, 2024

Ian Hirokawa
Special Projects Coordinator

Dawn N. S. Chang, Chairperson
RT
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Subsequent to the January 12, 2018 Board meeting, representatives acting on behalf of
the Hololani AOAO expressed concerns regarding the approximate length of time needed
to complete the execution of the easement (about 1-1.5 years); citing rising material and
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construction of the seawall and revetment could commence no later than May 10, 2018
(the latest date given by the construction consultant with the completion done before the
winter wave swells arrive). The Hololani AOAO realized only after the prior Board
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Hololani AOAO now comes before the Board to clarify their ROE request.
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The Hololani AOAO has submitted a concurrent resolution for approval of the easement
to the Legislature. The Hololani AOAO committed that construction of the seawall and
revetment would not commence unless concurrent resolution is approved during the 2018
legislative session. Also, that Hololani AOAO will provide to the Department of Land

EXHIBIT A



and Natural Resources (DLNR) a performance bond equal to 150% of the removal cost of
the seawall and revetment to be justified by a written estimate, and restoration of the
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The Hololani AOAO has secured County of Maui, Special Management Area permits for
portions of the seawall and revetment being constructed on private property. As noted in

regulatory requiremernts 10r e construcuon Or1 e new structure, only e compleuon or
the easement process is outstanding.

Based on the review of the above information, staff recommends that the Board authorize
granting a ROE for the construction of the seawall and revetment to commence on or
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seawall and revetment to be justified by a written estimate, and the restoration of the
shoreline area to the satisfaction of the Department.

its approval of Item D-8 trom its meeting on January 12, 2018, by adding the additional
recommendation below:

“4.  Authorize the issuance of a construction right-of-entry (to commence on or after
May 10, 2018) to the Association of Apartment Owners of Hololani covering the
subject area for steel sheet seawall and revetment purposes under the terms and
conditions cited above, which are by this reference incorporated herein and further
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permit document form, as may be amended from time to time; and






of Management Right-of-Entry; Kahana, Lahaina, Maui, Tax Maia Key: (2) 4-3-
010:Seaward of 009.

Portion of Government land located seaward of Kahana, Lahaina, Maui, identified by
Tax Map Key: (2) 4-3-010:Seaward of 009. as shown on the attached maps labeled

County of Maui CZO: H-2 [for the abutting private property]
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pile seawall and rock revetment over, under and across State-owned land.

The Final Environmental Assessment for the subject project was published in the
OEQC's The Environmental Notice on October 8, 2013, with a finding of no significant
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3. Obtain concurrent resolution from the Legislature pursuant to 171-53 (c¢), HRS.



The applicant is an association of apartment owners who own the abutting property
identified as tax map key (2) 4-3-010:009. The applicant is planning to construct a
permanent shoreline armoring structure to prevent further coastal erosion that is
threatening 2 condominium buildings. One of the corners of the north building is now
approximately 20 feet from the shoreline.

In 2007, the Office of Conservation and Coastal Lands (OCCL) issued the applicant a 3-
year emergency erosion control authorization for the installation of geotextile sandbags
and Tensar (rock filled wire-mesh mattress) structures to address the ongoing shoreline
erosion problem (see Exhibit B). The initial emergency permit has since been extended
four times and remains valid until May 1, 2018. Also, the authorization issued by DLNR
required the applicant to develop a more long-term solution.

At its meeting on May 9, 2014, Item K-2, the Board approved Conservation District Use
Application (CDUA) MA-3663 (see Exhibit C), for the proposed permanent shoreline
protection structure. The approved structure will combine a seawall (steel sheet pile
wall) and rock revetment. Condition number 4 of the CDUP requires a land disposition
for any portion of the permanent structure that will be built on State lands. The applicant
now comes before the Board for approval of an easement for the seawall and revetment
area. Originally, Condition number 1 of the CDUP required that the shoreline protection
structure be located substantially landward of the May 2, 2013 certified shoreline (see
Exhibit D). However, after lengthy discussions with Sea Engineering, Inc. (consultants
for the applicant), OCCL concurred that from an engineering standpoint, the protection
structure could only be constructed Just a llttle landward of the 2013 certlﬁed shorehne
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Comments from other government agencies were sought during the application stage for
the conservation district use permit mentioned above which included an environmental

Upon approval of today’s request, Applicants will be reminded of the requirement for
concurrent resolution from both houses of the legislature under Sect.171-53(c), HRS
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terminated within the last five years due to non-compliance with such terms and
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provided the succeeding owner has not had a lease, permit, easement or other
disposition of State lands terminated within the last five (5) years due to non-

Z. DUDJECL LO UIE APPILICAIIL TULITIINE all O tN€ Applicant Kequirernents 1stea above,
authorize the issuance of a term, non-exclusive easement to the Association of
Apartment Owners of Hololani, covering the subject area for steel sheet seawall
and revetment purposes under the terms and conditions cited above, which are by
this reference incorporated herein and further subject to the following:

3. Authorize the issuance of management right-of-entry to the Association of
Apartment Owners of Hololani covering the subject area for steel sheet seawall
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the find-and recommend an appropriate mitigation measure, if necessary;
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the ocean and the ability to contain and clean up fuel, fluid, or oil spills immediately
under this authorization and immediately report any spills or other contamination(s) that
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The permittee shall maintain safe lateral beach access for the life time of the structure; ...
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to the OCCL within thirty (30) days.
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EXHIBIT B
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