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TRUST LAND STATUS: 

Section 5(b) lands of the Hawaii Admission Act 
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution:   No 

CURRENT USE STATUS: 

Unencumbered with encroachments. 

TERM, NON-EXCLUSIVE EASEMENT: 

CHARACTER OF USE: 

Right, privilege and authority to use, maintain, and repair existing concrete rubble 
masonry (CRM) seawall, concrete steps, and metal railing and to replace concrete 
steps and metal railing over, under, and across State-owned land. 

COMMENCEMENT DATE: 

To be determined by the Chairperson 

CONSIDERATION: 

One-time payment to be determined by independent appraisal establishing fair 
market value, subject to review and approval by the Chairperson. 

TERM: 

Twenty-five (25) years. 

The Land Division has reduced the term for which shoreline easements are 
granted from 55 to 25 years in response to sea level rise projections disclosed in 
the Hawaii Sea Level Rise Vulnerability and Adaptation Report adopted by the 
State Climate Change Mitigation and Adaptation Commission and pursuant to the 
recommendation of the Office of Conservation and Coastal Lands.   Landward 
migration of the shoreline is currently occurring as a direct result of sea level rise.   
This will progressively expose immobile shoreline structures to an evolving 
combination of destructive effects from erosion, chronic flooding, and wave 
inundation. The intention of the term reduction is two-fold: (1) to reduce the 
potential for accidents and liabilities resulting from dysfunctional shoreline 
structures by more frequently reviewing and managing shoreline structures and (2) 
to facilitate a general process of managed retreat from the shoreline. 
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MONTHLY RENTAL FOR RIGHT-OF-ENRY AND REVOCABLE PERMIT: 

Monthly rental amount of $1,519.00 for right-of-entry and revocable permit has 
been calculated by staff and has been reviewed and approved by the 
Chairperson.   (Exhibit B)   

REMOVAL BOND I: 

Applicant shall be required to post a removal bond in an amount   determined by 
Land Division in consultation with Engineering Division, subject to approval by the 
Chairperson.   

REMOVAL BOND II: 

Applicants shall be required to post a removal bond covering the last 10-year 
period of the 25-year term easement in an amount to be determined before the 
expiration of the 15th year of the 25-year term easement by Land Division in 
consultation with Engineering Division, subject to approval by the Chairperson.    

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT: 

In accordance with Hawaii Administrative Rules ("HAR") §§11-200.1-15 and -16 
and the Exemption List for the Department of Land and Natural Resources, 
reviewed and concurred on by the Environmental Council on November 10, 2020, 
the subject request is exempt from the preparation of an Environmental 
Assessment pursuant to General Exemption Type 1, which applies to [o]perations, 
repairs or maintenance of existing structures, facilities, equipment, or 
topographical features, involving minor expansion or minor change of use beyond 
that previously existing. Specifically, the subject request is exempt under Part 1, 
Item 39, which exempts [c]reation or termination of easement, covenants, or 
other rights in structures or land   The subject request is a de minimis action that 
is expected to have minimal or no significant effect on the environment and should 
be declared exempt from the preparation of an environmental assessment.   

DCCA VERIFICATION: 

Place of business registration confirmed: YES   x     NO       
Registered business name confirmed:   YES   x     NO       
Applicant in good standing confirmed:   YES   x     NO       

APPLICANT REQUIREMENTS:   Applicant shall be required to: 

1. Provide survey maps and descriptions according to State DAGS standards 
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at Applicant s own cost; 
2. Pay for an appraisal to determine one-time payment in consideration of the 

easement; and 
3. Obtain the prior concurrence of the Legislature and approval of the 

Governor through a Concurrent Resolution pursuant to §171-53(c), HRS. 

JUSTIFICATION FOR REVOCABLE PERMIT: 

The land disposition presented to the Board in this matter is an orderly process 
that uses a series of permits structured to allow for immediate use and occupancy 
and proceed on a direct course to a to a long-term easement, subject to conditions 
that benefit the State.   The land disposition requested in the present submittal is a 
three-stage process encompassing: 

1. Issuance of a right-of-entry permit for a period of up to six months.   This 
allows the Applicant to immediately legitimize occupancy of the public land 
in question, begin repair and maintenance of the shoreline protection 
structure without undue delay and without cost to the State, and begin 
preparations for the Applicant obligations under future land dispositions.1   
The right-of-entry permit includes requirements for payment of monthly rent, 
provision to the Department of a removal bond or equivalent securitized 
funds, indemnification of the State, and provision of liability insurance by the 
Applicant.   The purpose of the removal bond is to ensure that there are 
funds available to remove the encroachment from State land in the event 
that the Legislature or Governor does not approve the easement authorized 
by the Board.    

2. Issuance of a revocable permit for no longer than one year.   This allows 
Land Division time to complete the administrative processes that underlie 
the grant of easement including approval of the easement contract by the 
Department of the Attorney General, completion of the appraisal (at the 
Applicant cost) to determine the lump-sum payment for value of the 
easement, and approval of the Legislature and Governor of the easement 
while the Applicant maintains the same obligations for rent payments, 
removal costs, indemnification, and provision of liability insurance.   

3. Issuance of an easement.   This final step cannot be executed without prior 
completion of the prerequisites stated above.   Therefore, the interim 
disposition through revocable permit is necessary.    

1 The Applicant obligations under a right-of-entry and revocable permit include obtaining a survey to 
confirm the size of the disposition area, obtaining a cost estimate for removing the shoreline protection 
structure which determines the amount of the removal bond, and procurement through Land Division of 
an appraisal to determine the lump-sum value of the easement. 



BLNR - Issuance of Easement to April 25, 2025 
Paki Maui AOAO 

Page 5 

The interim revocable permit step is limited in its duration and essential in its utility.   
While the revocable permit is in effect, the Applicant assumes the costs of 
maintaining the subject parcel of State land and the liability for any damages 
caused on or by the Applicant use of the land during the often-lengthy process 
of consummating the easement. 

REMARKS: 

The Applicant is the association of apartment owners representing the owners of 
the various units within the Paki Maui resort condominium development located in 
in Wailuku, Maui.   The subject parcels contain a seawall and two sets of concrete 
stairs with metal railings that constitute encroachments onto State submerged 
lands.   The Applicant is seeking an easement disposition to resolve the 
encroachments for the purpose of seeking a Conservation District Use Permit 
(CDUP) to repair and reconfigure the seawall.    

The shoreline for the subject parcels was certified in 1974 and 1977.   A 2016 
shoreline application (file number MA-639) was processed and rejected pursuant 
to section 13-222-19, HAR, due to the presence of unresolved shoreline 
encroachments consisting of portions of the seawall, the stairs, and railings.   The 
Applicant submitted another application for shoreline certification on September 
24, 2020.   Pursuant to section 13-222-19, HAR, this application was not accepted 
for processing due to the continued presence of known, unresolved shoreline 
encroachments.    

The Applicant originally submitted a Request for State Lands application to the 
Maui District Land Office on July 6, 2021, seeking an easement disposition to 
resolve the encroaching seawall, concrete stairs, and metal railings.   For reasons 
unknown to Staff, this 2021 request was not processed.   A search by Maui District 
Land Office staff did not discover any records related to this 2021 request.   There 
is currently no land disposition in place for the structures.    

The Applicant submitted a second Request for State Lands (Direct Negotiation) 
form to Land Division on July 26, 2024, to again request an easement disposition 
for the seawall, concrete stairs, and metal railing that encroach from the Paki Maui 
property onto State submerged land identified as TMK: (2) 4-4-001: seaward of 
050 and 051.   The 2024 request is the basis for the present submittal.    

The encroaching seawall and north steps have been in place since approximately 
1974 when the subject parcels were developed and the shoreline was initially 
certified.   The seawall and north steps were originally constructed mauka of the 
certified shoreline and wholly within the private property.   (Exhibit D)   The south 
steps are not depicted on the 1974 or 1977 certified shoreline maps but are 
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depicted abutting the makai face of the seawall, makai of the previously certified 
shoreline, on the shoreline survey map submitted with the rejected 2016 shoreline 
certification application.   (Exhibit E)   It is unclear when the south steps were 
constructed makai of the seawall and it appears that they were constructed without 
State or County authorization.   A search of Maui County Department of Planning 
permits issued for the subject parcels revealed that permits and approvals related 
to repair of the existing seawall were issued in 2015 and 2016.   However, these 
permits and approvals do not mention the addition of new stairs.   OCCL confirmed 
that it did not issue either a Site Plan Approval or CDUP for the south stairs.     

On April 23, 2019, OCCL issued a letter to the Applicant supporting an easement 
disposition for a portion of the seawall and the two stair structures.   At the time, 

-most extent of the subject 
  (See Exhibit C pages 17 and 18)     

However, in the five years since, the seawall has become more undermined and 
has fallen into greater disrepair so that the entire seawall now constitutes an 
encroachment onto State submerged land.    

In 2023, the coastal engineering firm, Sea Engineering, Inc., conducted an 
assessment of the seawall and 
found that both sets of stairs are closed to use; the north end of the wall is 
undermined up to a depth of three feet and the north stairs have collapsed; 
diagonal and horizontal cracks and sagging in the wall indicate separation due to 
undermining; the base and footing of the wall are undermined at a depth of one to 
two feet and portions of the base have broken off; mortar and grout have been 
repeatedly repaired, some portions are missing, and some portions show abrasion 
from wave action; and sinkholes are present in two locations mauka of the wall 
due to undermining and leaching of soil and sand below the base of the 
undermined wall.   (Exhibit F)2 

    
OCCL was consulted for purposes of the present submittal and did not find it 
necessary to issue an updated analysis.   Since the seawall and north stairs were 
constructed within the private property boundaries pursuant to a valid permit, 
OCCL found that the seawall and north stairs are nonconforming.   Because the 
south stairs were not constructed pursuant to permit, OCCL found that the south 
stairs are unauthorized and must be removed.   The Applicant does intend to 
remove the south stairs as part of its seawall repair and is prepared to resubmit a 
Conservation District Use Application (CDUA) to OCCL to obtain a CDUP for repair 
of the seawall and removal of the south stairs.   OCCL has determined that 
shoreline certification and disposition of the seawall by easement are necessary 

Exhibit C)   Therefore, the 
proposed easement area will cover the encroaching portions of the seawall and 

2 Please note: Exhibit F represents a portion of the Sea Engineering report.   Pages not relevant to the 
present submittal were omitted due to file size concerns.     
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north stairs, both of which have been determined by OCCL to be non-conforming, 
and will not include the south stairs, which shall be removed by the Applicant. 

In the event the easement is approved and the encroachments are allowed to 
remain, the Applicant plans to repair the seawall, remove the existing stairs on the 
north end of the seawall, and install a new set of stairs in the central portion of the 
seawall.   Additionally, the Applicant plans to remove a chain-link fence that is 
currently mounted on top of the seawall and extends perpendicularly beyond the 
seawall toward the ocean.   The Applicant has submitted a Conservation District 
Use Application (CDUA) to the Office of Conservation and Coastal Lands (OCCL) 
for these repair and replacement activities. OCCL determined that an easement 
disposition is required before a CDUA can be accepted for processing.   (Exhibit 
C)    

The proposed repair and replacement work is not expected to increase the 
footprint of the existing structures and the present request is not intended to 
authorize the Applicant to occupy any area of State land other than the requested 
easement area.   Regardless of whether the CDUP for the seawall repair and stair 
replacement is approved, the Applicant desires to obtain the easement to keep the 
existing non-conforming encroachments in place.   Additionally, if the Applicant 
obtains the CDUP for repair of the structure and desires to conduct repairs prior   
to execution of the easement, the Applicant shall be required to obtain a 
construction right of entry from the Board. 

Preservation Division and the Office of Hawaiian Affairs.   The agencies did not 
respond timely for inclusion of their comments in this submittal.    

The Applicant has not had a lease, permit, easement, or other disposition of State 
lands terminated within the last five years due to non-compliance with such terms 
and conditions.    

There are no other pertinent issues or concerns and staff has no objection to the 
request.     

RECOMMENDATION:   That the Board: 

1. Declare that, after considering the potential effects of the proposed 
disposition as provided by Chapter 343, HRS, and §§11-200.1-15 and -16, 
HAR, this project is expected to have minimal or no significant effect on the 
environment and is therefore exempt from the preparation of an 
environmental assessment as a de minimis activity. 

2. Assess a fine of $500 for the unauthorized south stairs encroachment 



BLNR - Issuance of Easement to April 25, 2025 
Paki Maui AOAO 

Page 8 

pursuant to the criteria adopted by the Board at its meeting of June 28, 
2002, under agenda item D-17. 

3. Authorize the continued applicability of the subject requests in the event of 
a change in the ownership of the abutting parcels described as Tax Map 
Key: (2) 4-4-001:050 and 051, provided that the succeeding owner has not 
had a lease, permit, easement or other disposition of State lands terminated 
within the last five (5) years due to non-compliance with such terms and 
conditions. 

4. Authorize the issuance of a 60 day right-of-entry permit to Association of 
Apartment Owners of Paki Maui covering the subject area for removal of 
the unauthorized south stairs under the terms and conditions cited above, 
which are by this reference incorporated herein and further subject to the 
following: 

A. The standard terms and conditions of the most current right-of-entry 
permit form, as may be amended from time to time; 

B. Such other terms and conditions as may be prescribed by the 
Chairperson to best serve the interests of the State.   

5. Authorize the issuance of a right-of-entry permit to Association of Apartment 
Owners of Paki Maui covering the subject area for the seawall, stairs, and 
metal railing under the terms and conditions cited above, which are by this 
reference incorporated herein and further subject to the following: 

A.       The standard terms and conditions of the most current right-of-entry     
      permit form, as may be amended from time to time; 

B.       Posting of a removal bond during the effective period of the right-of-     
     entry permit; 

C. Removal of the subject encroachments, if required, within the period 
determined by the Chairperson; 

D. Commencement of the right-of-entry on the Board date, for a term of 
one year or until the issuance of the revocable permit described in 
recommendation 6 below, whichever is sooner; provided that the 
Chairperson may extend the right-of-entry for additional one-year 
periods for good cause shown; and 

E. Such other terms and conditions as may be prescribed by the 
Chairperson to best serve the interests of the State.   
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6. Authorize the issuance to Association of Apartment Owners of Paki Maui of 
a revocable permit covering the subject area for seawall, stairs and metal 
railing purposes, under the terms and conditions cited above, which are by 
this reference incorporated herein and further subject to the following: 

A. The standard terms and conditions of the most current revocable 
permit form, as may be amended from time to time; 

B. Posting of a removal bond during the effective period of the 
revocable permit; 

C. Removal of the subject encroachments, if required, within the period 
determined by the Chairperson; 

D. Review and approval by the Department of the Attorney General; and 

E. Such other terms and conditions as may be prescribed by the 
Chairperson to best serve the interests of the State. 

7. Subject to the Applicant fulfilling all of the Applicant Requirements listed 
above, authorize the issuance to Association of Apartment Owners of Paki 
Maui of a 25-year term, non-exclusive easement covering the subject area 
for the seawall, stairs and metal railing under the terms and conditions cited 
above, which are by this reference incorporated herein and further subject 
to the following: 

A. The standard terms and conditions of the most current term shoreline 
encroachment easement document form, as may be amended from 
time to time; 

B. The easement shall run with the land and shall inure to the benefit of 
the real property described as Tax Map Key: (2) 4-4-001:050 and 
051, provided however: (1) it is specifically understood and agreed 
that the easement shall immediately cease to run with the land upon 
the expiration or other termination or abandonment of the easement; 
and (2) if and when the easement is sold, assigned, conveyed, or 
otherwise transferred, the Grantee shall notify the State, as Grantor, 
of such transaction in writing, and shall notify the Grantee's 
successors or assigns of the insurance requirement in writing, 
separate and apart from the easement document; 

C. Prior concurrence of the Legislature and approval of the Governor 
through a Concurrent Resolution pursuant to §171-53(c), HRS.; 
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D. Review and approval by the Department of the Attorney General; 

E. Such other terms and conditions as may be prescribed by the 
Chairperson to best serve the interests of the State; 

F. Any shoreline hardening policy that may be adopted by the Board 
prior to execution of the grant of easement; and 

G. Post a removal bond to remove the encroaching seawall, stairs, 
and metal railing covering the last 10-year period of the 25-year 
easement term.   

Respectfully Submitted, 

Rebecca L. Anderson 
Shoreline Specialist 

APPROVED FOR SUBMITTAL: 

Dawn S. N. Chang, Chairperson 
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