
Testimony on the Petition filed by Nā Moku for a Contested Case Hearing, 
Item D-3 on the July 11, 2025 BLNR Agenda 

 
 

Chair Chang and members of the BLNR, 
 
Your staff and attorneys have tangled themselves up like a pretzel in coming up with a rationale 
to deny the request for a contested case hearing. 
 
BLNR Can Provide Meaningful Relief. 
 
Your staff and attorneys’ claim that you are powerless to provide any relief  (including lowering 
the amount of water that can be taken from east Maui streams). That position is absurd. 
 
In your December 2024 decision, you limited the amount of water that can be taken from east 
Maui streams. You also have the power to lower that amount. If you did, the streams and Nā 
Moku would benefit. In 2018, CWRM required that 64% of median base flow remain in five 
streams. CWRM recognized that doing so would allow for the recovery of 90% of natural habitat 
– not all of it. (CWRM FOF 567). Thus, even more habitat would be restored if more than 64% 
of baseflow were left in these streams. Indeed, CWRM itself noted: “There is universal 
agreement that more water and better connectivity in streams is a good thing for native habitat 
restoration.” If BLNR authorized A&B to take far less water from east Maui streams (and 
complemented CWRM’s actions), more water would remain in our streams and A&B would 
have an incentive to reduce system losses.  
 
In recent years, BLNR has capped the amount of water that A&B can take from east Maui 
streams. If you set this cap low enough, it would serve to (a) prevent the harm to our streams 
from being exacerbated; (b) encourage A&B to expeditiously modify the diversion structures 
that CWRM ordered years ago; (c) create an incentive for A&B to reduce system losses; and (d) 
keep more water in east Maui streams.   
 
The supreme court recognized “BLNR's role as a public trustee of the State’s water resources” in 
approving the continuation of this revocable permit. Carmichael v. BLNR, 150 Hawai‘i 547, 567, 
506 P.3d 211, 231 (2022). As a trustee, BLNR is required to “to assure that the waters of our 
land are put to reasonable and beneficial uses.” Robinson v. Ariyoshi, 65 Haw. 641, 674, 658 
P.2d 287, 310 (1982); Kauai Springs, Inc. v. Planning Comm'n of the Cnty. of Kaua‘i, 133 
Hawai‘i 141, 174, 324 P.3d 951, 984 (2014). Neither Robinson nor Kauai Springs involved 
CWRM. These trust obligations are imposed on all agencies, not just CWRM. Just as the Kaua‘i 
Planning Commission needed to ensure that the applicant implemented mitigation measures, 
Kauai Springs, 133 Hawai‘i at 175 and 180, 324 P.3d at 985 and 990, so too does BLNR. Just as 
the Kaua‘i Planning Commission was obligated to require that a commercial applicant 
demonstrate the absence of alternative water sources, id. at 174, 324 P.3d at 984, so too is 
BLNR. Just as the Kaua‘i Planning Commission was required to “preserve the rights of present 
and future generations in waters of the state,” id. at 173, 324 P.3d at 983, so too is BLNR.  
 
HRS § 171-55 explicitly gives BLNR the power to impose conditions that “will serve the best 
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interests of the State.” [C]an it be said that there is no public interest in a free-flowing stream for 
its own sake?” Reppun v. Board of Water Supply, 65 Haw. 531, 560 n.20, 656 P.2d 57, 76 n.20 
(1982). These best interests include minimizing adverse impacts on coastal ecosystems, HRS § 
205A-2(b)(4)(A), minimizing disruption or degradation of coastal water ecosystems, HRS § 
205A-2(c)(4)(D), and exercising a conservation ethic to reduce waste, HRS §§ 205A-2(c)(4)(A). 
Thus, BLNR possesses the authority to incorporate important conditions that could leave more 
water in streams. HRS §§ 171-55, 171-3(a), and 26-15(b) give BLNR the authority to impose 
conditions that protect streams.  
 
In 2003, Judge Hifo concluded that BLNR was required to determine whether letting A&B take 
water from streams was in the state’s best interest “notwithstanding Appellees’ argument that the 
CWRM has exclusive jurisdiction over determining what amount of water must flow through the 
streams which all agencies have a duty to protect.” Exhibit A at 4. In a decision binding on 
BLNR with respect to the same east Maui streams, Judge Hifo held, 
 

given the provisions of the Hawai‘i Constitution, neither the BLNR nor this Court can 
rubber-stamp any determination of the CWRM. Rather, the BLNR is obligated to make a 
truly independent investigation as to whether it’s in the state’s best interest to authorize 
the diversion of water from East Maui streams. 

 
This ruling does not necessarily mean that every CWRM decision may be collaterally 
attacked. However, at any BLNR contested case hearing, any party may challenge a 
CWRM decision if its methodology is wrong or some other error is committed, whether 
or not it has been collaterally attacked on appeal. This Court simply affirms that the 
BLNR may not merely rubber-stamp every CWRM determination. 

 
Id. at 5. BLNR never appealed Judge Hifo’s ruling.   
 
CWRM recognized that “authorizing how much water will be allowed to be diverted offstream 
once the instream flow standards are met is the purview of the Board of Land and Natural 
Resources.” BLNR is not required to give A&B all the water above the instream flow standards. 
Or any of it. 
 
CWRM encouraged BLNR to “require improvements in the water delivery systems to minimize 
leakage and waste[.]” BLNR has the authority and responsibility to ensure that water taken from 
east Maui streams is not lost and that it was used in a reasonable and beneficial manner. If BLNR 
took measures to stop A&B from wasting millions of gallons of water daily, more water could 
remain in our streams. “The value of diverting water, only to lose the water due to avoidable or 
unreasonable circumstances is unlikely to outweigh the value of retaining the water for instream 
uses.” In re ‘Īao Ground Water Mgmt. Area High-Level Source Water Use Permit Applications, 
128 Hawai‘i 228, 257, 287 P.3d 129, 158 (2012). If BLNR took measures to stop the waste of 
water, more water could remain in our streams.  
 
You have recognized your authority to protect stream flow. In 2007, you ordered A&B to allow 
6 mgd to flow in Waiokamilo Stream. Exhibit B at 46.  In 2016, you added a condition to the 
revocable permits: “Honomanu Stream shall be designated as a stream from which no water 
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diversion shall be permitted.” Exhibit C at 12. BLNR is estopped from arguing that it lacks the 
power to take measures that keep water in streams.   
 
Inaccurate Historical Background 
 
The history provided by your staff – who were not here back then and clearly have not read the 
files – is inaccurate. It provides erroneous post hoc rationalizations for inaction taken years ago.   
 
In 2001, you granted Nā Moku’s request for a contested case hearing on a long-term lease of this 
water. The supreme court wrote: 
 

On June 22, 2001, the BLNR granted Na Moku's and Maui Tomorrow's requests. The 
following entities were granted standing to participate in the contested case proceedings: 
A & B/EMI; Maui Tomorrow; Na Moku; the County of Maui, Department of Water 
Supply; Maui Land & Pineapple Co., Inc. [hereinafter, MLP], which intervened to protect 
its use of water for farming operations; and Hawaii Farm Bureau Federation [hereinafter, 
HFBF], a not-for-profit organization, which intervened to represent the interests of Maui 
small and family farmers who are end users of a portion of the water from the A&B/EMI 
irrigation system. 

 
Maui Tomorrow v. BLNR, 110 Hawai‘i 234, 237, 131 P.3d 517, 520 (2006). The circuit court 
reversed much of BLNR’s decision. Exhibit A. 
 
A contested case was not held on the revocable permits as the staff submittal suggests on pages  
3 and 9. A full evidentiary hearing was held on a motion for interim relief. Exhibit B at 1-5. Nā 
Moku’s contested case hearing on the revocable permits and on the issuance of a lease was never 
held because BLNR refused to convene it despite a court order. Exhibit D; Exhibit E.  
 
Finally, in January 2016, Nā Moku appealed BLNR’s December 2015 decision approving the 
revocable permits for 2016. In 2024, the Environmental Court held that “Nā Moku Was 
Improperly Denied Its Right to a Contested Case Hearing.” Exhibit F at 6.1 The court found that 
“it was a violation not to allow a contested case hearing.” “In short, BLNR improperly 
authorized A&B to take water from the streams for 2016 when it denied Nā Moku’s request for a 
contested case hearing, failed to make findings, breached its public trust duties, violated Article 
XII § 7, and violated HRS chapter 205A.” 
 
Cases 
 
For far too long, this board, your staff and attorneys have labored to exclude the public from 
meaningful participation in decisionmaking. Your track record is dismal. 
 
The Hawai‘i Supreme Court has described BLNR’s approval of these permits “without scrutiny” 
as “particularly troubling,” Carmichael v. BLNR, 150 Hawai‘i 547, 566-67, 506 P.3d 211, 230-
31 (2022). It pointed out that “[b]oth the County of Maui and the Sierra Club credibly discredited 
the BLNR’s key factual claim to support its petition.” BLNR v. Crabtree, 154 Hawai‘i 113, 116, 

 
1 No appeal was filed. 
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547 P.3d 446, 449 (2024). “BLNR made frivolous claims.” Id. at 117, 547 P.3d at 450. “[T]he 
statements made in the BLNR’s petition were so ‘manifestly and palpably without merit, so as to 
indicate bad faith.’” Id. at 119, 547 P.3d at 452. 
 
You have repeatedly and improperly denied requests for a contested case hearing. Kaleikini v. 
Thielen, 124 Hawai‘i 1, 237 P.3d 1067 (2010) (BLNR chair refused to hold contested case 
hearing required before approving the removal of burials); Kilakila ‘O Haleakalā v. Bd of Land 
& Natural Res., 131 Hawai‘i 193, 317 P.3d 27 (2013) (BLNR approved conservation district use 
permit before holding a required contested case hearing); Mauna Kea Anaina Hou v. Bd. of Land 
& Natural Res., 136 Hawai‘i 376, 363 P.3d 224 (2015) (ditto); Ralston v. BLNR, CAAP-22-
0000402 (June 10, 2025) (BLNR improperly denied a request for a contested case hearing on a 
hotel’s request for a revocable permit to make exclusive use of a portion of public trust land). 
 
‘Nuff already. Grant the petition. Let a contested case hearing take place. Gather the facts. Let 
someone who is neutral and smart develop a recommended decision. 
  
Aloha, 
 
/s/ David Kimo Frankel 
 
 
 



 

    EXHIBIT A



NATIVE HAW AlIAN LEGAL CORPORATION 
1164 Bishop Street, Suite 1205 2003 OCT IO PM 3: 56 
Honolulu, Hawaii 96813 
Telephone: 521-2302 

CLEHK 
ALANT. MURAKAMI 2285 
MOSES K.N. HAlA, III 6277 

Attorneys for Appellants Na Moku Aupuni o Ko 'olau Hui, 
Beatrice Kekahuna, Maijorie Wallett, Elizabeth Lapenia 

ISAAC HALL, ESQ. 2238 
2087 Wells Street 
Wailuku, Maui, Hawaii 96793 

Attorney for Appellant MAUI TOMORROW 
order affirming blnr fofcol 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

MAUI TOMORROW, formally known as 
MAUI TOMORROW FOUNDATION, 
INC., and its supporters, 

Appellant, 

vs. 

STATE OF HAW All; BOARD OF LAND 
AND NATURAL RESOURCES of the 
State of Hawaii; DEPARTMENT OF 
LAND AND NATURAL RESOURCES of 
the State of Hawaii; PETER T. YOUNG, in 
his official capacity as Chairperson of the 
Board of Land and Natural Resources and 
the Director of the Department of Land and 
Natural Resources; ALEXANDER & 
BALDWIN, INC.; EAST MAUI 
IRRIGATION CO.; MAUI LAND & 
PINEAPPLE CO., INC.; COUNTY OF 
MAUI, DEPARTMENT OF WATER 
SUPPLY; HAWAII FARM BUREAU 
FEDERATION, 

Appellees. 

) Civil No. 03-1-0289-02 
) (Agency Appeal) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER AFFIRMING IN PART AND 
REVERSING IN PART STATE OF HAWAII 
BOARD OF LAND AND NATURAL 
RESOURCES' FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND ORDER, 
DATED JANUARY 10, 2003; AMENDED 
JANUARY 24, 2003 REGARDING 
PETITION CONTESTING APPLICATION 
FOR LONG TERM DISPOSITION OF 
WATER LICENSES AND ISSUANCE OF 
INTERIM REVOCABLE PERMITS AT 
HONOMANU, KEANAE, NAHIKU, AND 
HUELO,MAUI 

ORAL ARGUlvIENT 
DATE: September 17, 2003 
TIME: 1 :30 p.m. 

JUDGE: Honorable Eden E. Hifo 

Exhibit J-10 
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NA MOKU AUPUNI O KO'OLAU HUI; 
BEATRICE KEKAHUNA; MARJORIE 
WALLETT; ELIZABETH LAPENIA; 
MAUI TOMORROW, 

Appellants, 

vs. 

STATE OF HAWAII; BOARD OF LAND 
AND NATURAL RESOURCES of the 
State of Hawaii; DEPARTMENT OF 
LAND AND NATURAL RESOURCES of 
the State of Hawaii; PETER T. YOUNG, in 
his official capacity as Chairperson of the 
Board of Land and Natural Resources and 
the Director of the Department of Land and 
Natural Resources; ALEXANDER & 
BALDWIN, INC.; EAST MAUI 
IRRIGATION CO.; MAUI LAND & 
PINEAPPLE CO., INC.; COUNTY OF 
MAUI, DEPARTMENT OF WATER 
SUPPLY; HAWAII FARM BUREAU 
FEDERATION, 

Appellees. 

) Civil No. 03-1-0292-02 
) (Agency Appeal) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER AFFIRMING IN PART AND REVERSING IN PART 
STATE OF HAW All BOARD OF LAND AND NATURAL RESOURCES' FINDINGS OF 

FACT AND CONCLUSIONS OF LAW AND ORDER, DATED JANUARY 10, 2003; 
AMENDED JANUARY 24, 2003 REGARDING PETITION CONTESTING APPLICATION 
FOR LONG TERM DISPOSITION OF WATER LICENSES AND ISSUANCE OF INTERIM 

REVOCABLE PERMITS AT HONOMANU, KEANAE, NAHIKU, AND HUELO, MAUI 

On September 17, 2003, this Court heard oral arguments on this administrative agency 

appeal of Appellee State Of Hawaii Board Of Land And Natural Resources' Findings Of Fact 

And Conclusions Of Law And Order, Dated January 10, 2003; Amended January 24, 2003, 

Regarding Petition Contesting Application For Long Term Disposition Of Water Licenses And 

Issuance Of Interim Revocable Permits At Honomanu, Keanae, Nahiku, And Huelo, Maui 

(hereafter, "BLNR decision"). The following counsel appeared for and presented oral argument 

on behalf of the indicated parties: Alan T. Murakami and Moses K.N. Haia, III for Appellant Na 

2 
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Moku Aupuni O Ko 'olau Hui, Isaac Davis Hall for Appellant Maui Tomorrow, Alan M. Oshima, 

Randall K. Ishikawa, and David Schulmeister for Appellee Alexander & Baldwin and East Maui 

Irrigation Company, Linda·L.W. Chow for Appellee Board of Land and Natural Resources, State 

ofHawai'i, Chris Parsons for Appellee Hawai'i Farm Bureau, Jane Lovell for Appellee County 

of Maui, Richard J. Kiefer for Appellee Maui Land & Pineapple. 

This Court finds that the following issues presented in this HRS chapter 91 appeal are 

exclusively legal in nature. The facts as presented are not disputed. Accordingly, this Court may 

review the legal issues under a de novo_ standard of review. 

Scope of Agenda 

Pursuant to HRS§ 92-?(d), an agency cannot change the agenda for its meeting, once 

filed, by adding items thereto without a two-thirds recorded vote of all members to which the 

board is entitled. The same statute requires that no item shall be added to the agenda if it is of 

reasonably major importance and action thereon by the board will affect a significant number of 

persons. Id. Items of reasonably major importance not decided at a scheduled meeting can be 

considered only at a meeting continued to a reasonable day and time. Id. 

It is undisputed that in this instance, the relevant agenda item of the Board Of Land And 

Natural Resources (hereafter, "BLNR") was to consider action on the then-pending revocable 

permits covering the four water areas ofHuelo, Honopou, Keanae, and Nahiku. It is undisputed 

that there was no change to this agenda. However, this Court finds that there was a specific 

petition for intervention filed by the Appellants which sought to address both the revocable 

permits, which were on the agenda, and the long-term 30-year water lease, which was on the 

agenda only for discussion purposes. 

Therefore, this Court concludes that there was no error oflaw, despite the operation of 

HRS §92-?(d), in entertaining those petitions for intervention, having hearings, and coming to 

conclusions as contained in the BLNR decision. The claim related to this point of legal error is 

hereby rejected, and the BLNR decision on this issue is AFFIRMED. 

Out of Watershed Transfers, Traditional and Customary Practices, and the Public Tr'ust 

Transfers of Water. -r:he Court initially concludes that the Water Code, HRS chapter 

17 4C, does not prohibit the transfer of water outside the watershed of origin in an area that the 

3 
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Commission on Water Resources Management has not designated a water management area 

pursuant to HRS § 174C-48. There is no dispute that the area of East Maui that is the subject of 

the water lease is not a water management area. , 

Fwthermore, there is little dispute that the transfer of water out of the watershed of origin 

is not absolutely prohibited under the common law ofHawai'i. Robinson v. Ariyoshi, 65 Haw. 

641, 658 P.2d 287 (1982) ("Robinson"). However, Robinson allows these transfers only when it 

can be demonstrated that to do so would not be injmious to others with rights to water. 

In addition Conclusion of Law No. 3 of the First Amended Findings of Fact and 

Conclusions of Law (at page 7) acknowledges that, upon a dete1mination that it would be in the 

best interest of the state, the BLNR may enter into a lease of water emanating from State lands 

for transfer outside of the watershed of origin, provided that the lease is issued in accordance 

with the procedures set forth in HRS chapter 171 and a provision that all diversions of stream 

water shall remain subject to the interim in-stream flow standards set by the CWRM and any 

judgment of a court of competent jurisdiction establishing appurtenant or riparian rights in favor 

of downstream users. 

This conclusion of law means that the BLNR could meet and decide whether it is in the 

best interest of the state to lease whatever is excess without knowing what is "excess." 

Accordingly, this Court concludes that this conclusion of law is fatally flawed, and is 

inconsistent with the common law and with the suggestion that one could ever detemline the best 

interest of the state absent data on what is "excess." 

Native Rights and the Public Trust. This Court concludes that its analysis of tradition 

and customary native Hawaiian practices and appurtenant rights and the public trust obligations 

emanating from the Hawai'i Constitution and case decisions construing it dovetails into the issue 

of out of watershed transfers. Accordingly, this court also concludes that it was erroneous for the 

BLNR to conclude that it could begin the process to put out to lease the water that could affect 

these rights without first making a determination as to whether it would be in the state's best 

interest in light of the lack of knowledge or information of what the CWRM will ultimately 

determine in the future, notwithstanding Appellees' argument that the CWRM has exclusive 

jurisdiction over determining what amount of water must flow through the streams which all 

agencies have a duty to protect. 

4 
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This Court finds no error in the BLNR conclusion that the BLNR is not required to 

conduct a parallel investigation. In the process of determining whether there is any surplus water 

which would be in the best interest of the state to lease for 30 years, the BLNR is entitled to rely 

on and use any determination of the CWRM to establish instream flow standards, whether as a 

result of Appellant Na Moku Aupuni O Ko 'olau's filing of27 petitions to amend interim 

instream flow standards, or any other request, or pursuant to CWRM's exercise of its statutory 

obligations to protect riparian rights, native Hawaiian rights, or in the discharge of any of its 

other obligations. However, ifthere is no CWRM determination to amend instream flow 

standards, then any BLNR investigation it could itself perform on these issues would not be 

parallel to the CWRM. If the BLNR believes it does not have the requisite expertise to 

investigate, then it should wait until the CWRM has acted or make its own application to 

establish instream flows reflecting the diversion it proposes to make, before authorizing the 

diversion. 

In any case, given the provisions of the Hawai'i Constitution, neither the BLNR nor this 

Court can rubber-stamp any determination of the CWRM. Rather, the BLNR is obligated to 

make a truly independent investigation as to whether it's in the state's best interest to authorize 

the diversion of water from East Maui streams. 

This ruling does not necessarily mean that every CWRM decision may be collaterally 

attacked. However, at any BLNR contested case hearing, any party may challenge a CWRM 

decision if its methodology is wrong or some other error is committed, whether or not it has been 

collaterally attacked on appeal. This Court simply affirms that the BLNR may not merely 

rubber-stamp every CWRM determination. 

Therefore, this Court REVERSES Paragraph 3 and 5 of the Order contained in the 

BLNR decision and any related conclusion oflaw. 

Environmental Impact Assessment 

It is undisputed that pursuant to HRS chapter 343, ce1tain rules were promulgated by the 

agency having the authority to implement that chapter. It is undisputed that those rules included 

HAR l l-200-8(a)(l), which creates an exception to doing an environmental assessment so long 

as the proposed action a:uthorizes the continued operation of existing structures, facilities, 

equipment, or topographical features and precludes any expansion or change of use beyond that 
5 
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previously existing operation. However, any contrary statutory requirement trumps an otherwise 

valid rule. A rule cannot supercede a statute. Under HRS § 343-6(7), a rule can authorize an 

exemption to a requirement for an environmental assessment only where there is minimal or no 

significant effect on the environment. This Court finds that the proposal for a 30-year lease of 

any or all excess water that may exist after there finally is a determination of riparian and native 

Hawaiian rights to the said water from 33,000 acres of state land, as a matter oflaw, does not 

~qnstitute a minimal or no significant effect on the environment. 

As to the cases cited to the Court, the Court finds that Confederated Tribes and Bands of 

the Yakima Indian Nation v. Federal Energy Regulatory Commission, 746 F.2d 466, 475-477 

(9
th 

Cir. 1984), which held that the relicensing of a power plant needed to be analyzed as if it 

were the original licensing of the plant, is persuasive, as appellants argued, and would require an 

environmental assessment (EA), and perhaps an environmental impact statement (EIS), 

depending upon the result of the EA, for a long-term lease which constitutes the first long-term 

lease of this water since at least 1985. 

Furthermore, the Court concludes that a supplemental reason for reversing on this point is 

that HAR 11-200-8(a) requires the agency purporting to invoke the exception to consult with 

other agencies. At a minimum, it must consult with the CWRM. The undisputed record is that 

the BLNR perfo1med no consultations with other agencies. Accordingly, even if the rule were 

applicable, which it is not, the BLNR would not have met its requirements. 

Therefore, this Court REVERSES Paragraph 4 of the Order contained in the BLNR 

decision and any related conclusion oflaw. 

Continued Contested Case and Revocable Permits 

The Order appealed from does not deal with the revocable permits and, as such, this 

Court does not issue any rulings with respect to these revocable permits. 

The Court understands, and the parties agree, that the contested case proceedings 

appealed from, are ongoing, so that the Court's declining to rule on this issue is without prejudice 

to the ability of the parties to raise whatever issues they wish with regard to the revocable 

permits at any ongoing contested case hearing or in any other forum. 

6 



000007

011175

Dated: -~OC_T_1_0_20_0_3 _ __, Honolulu, Hawaii. 

Judge of the Above-Entitled Co~i~~;}< 

APPROVED AS TO FORM: 

LindaL.W. Chow, Esq. 
Deputy Attorney General 
Attorney for Appellees 
STATE OF HAWAII, BOARD OF LAND AND 
NATURAL RESOURCES, DEPARTMENT OF 
LAND AND NATURAL RESOURCES, 
PETER T. YOUNG 

Christopher LL. Parsons, Esq. 
Attorney for Appellee 
HAWAII FARM BUREAU FEDERATION 

Richard J. Kiefer, Esq. 
Attorney for Appellee 
MAUI LAND AND PINEAPPLE 

Alan M. Oshima, Esq. 
Randall I. Ishikawa, Esq. 
David Schulmeister, Esq. 
Attorneys for Appellees 
ALEXANDER & BALDWIN, 
EAST MAUI IRRIGATION 

Jane'E. Lovell, Esq. 
Deputy Corporation Counsel 
Attorney for Appellee 
COUNTY OF MAUI, 
DEPARTMENT OF PUBLIC WORKS 

ORDER AFFIRMING IN PART AND REVERSING IN PART STATE OF HAWAII BOARD OF LAND AND 
NATURAL RESOURCES' FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER, DATED 
JANUARY 10, 2003; AMENDED JANUARY 24, 2003 REGARDING PETITION CONTESTING 
APPLICATION FOR LONG TERM DISPOSITION OF WATER LICENSES AND ISSUANCE OF INTERIM 
REVOCABLE PEIUvIITS AT HONOMANU, KEANAE, NAIDKU, AND HUELO, MAUI 

Civil No. 03-1-0289-02 {Agency Appeal); Na Moku O Ko' olau Hui. et al. v. State of Hawaii, et al. 
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    Exhibit F 



NATIVE HAWAIIAN LEGAL CORPORATION  
1164 Bishop Street, Suite 1205  
Honolulu, Hawai‘i 96813  
Telephone: (808) 521-2302  
  
ASHLEY K. OBREY  9199  
Attorney for Appellant  
NĀ MOKU AUPUNI O KO‘OLAU HUI  

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT  

STATE OF HAWAI‘I  

NĀ MOKU AUPUNI O KO‘OLAU HUI,    
    

Appellant,    
    

vs.    
    
BOARD OF LAND AND NATURAL 
RESOURCES, DEPARTMENT OF LAND 
AND NATURAL RESOURCES, DAWN 
N.S. CHANG, in her official capacity  
as Chairperson of the Board of Land and   
Natural Resources, ALEXANDER & 
BALDWIN, INC., EAST MAUI 
IRRIGATION CO., LTD., COUNTY OF 
MAUI DEPARTMENT OF WATER 
SUPPLY, HAWAI‘I FARM BUREAU 
FEDERATION, and MAUI TOMORROW,   

  
Appellees.  
  

)    
)    
)    
)    
)    
)    
)    
)    
)    
)    
)    
)   
)   
)  
)  
)  
)  
)  
)  
)  

Civil No. 16-1-0052-01 JPC   
(Environmental Court)   
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ORDER GRANTING IN PART AND DENYING IN PART APPELLANT 

NĀ MOKU AUPUNI O KO‘OLAU HUI’S MOTION FOR 
RULING AND REQUEST FOR ALTERNATIVE RELIEF 

 
This case arises from Appellee Board of Land and Natural Resources’ (“BLNR’s”) 

approvals of four revocable permits which authorized the diversion of over 100 million gallons 

of water a day out of East Maui streams and the use of 33,000 acres of state ceded lands. The 

water was diverted for various uses—some public uses but mostly for private agriculture (sugar 

cane until sugar cane was phased out).   
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In 2001, the RPs were placed in “holdover” status by BLNR, whereby the permits were 

essentially rolled over from year to year rather than undergoing any meaningful review. After the 

BLNR made its decision to continue the permits in 2014 for the 2015 calendar year, Appellant 

Nā Moku Aupuni O Ko‘olau Hui (“Nā Moku”) filed an original action in the circuit court, 

alleging that the renewal of A&B/EMI’s RPs constituted applicant action proposing the use of 

State land and required the preparation of an environmental assessment under Hawai‘i Revised 

Statutes (“HRS”) Chapter 343. See Carmichael v. Bd. of Land and Nat. Resources, 150 Hawai‘i 

547, 555-57, 506 P.3d 211, 220-21 (2022).  

The instant case challenged the BLNR’s December 11, 2015 decision re-affirming the 

holdover status of the RPs for calendar year 2016. More specifically, it alleged that BLNR 

violated legal requirements by (1) improperly holding over the permits and maintaining the 

status quo without meaningful annual review under HRS chapter 343, HRS chapter 205A, and 

Article XII §7 of the Hawai‘i State Constitution and Ka Pa‘akai Ka ‘Āina v. Land Use Comm’n, 

94 Hawai‘i 31, 45, 7 P.3d. 1068, 1082 (2000), among other things, and (2) failing to conduct the 

contested case hearing requested by Nā Moku. 

 After this appeal was filed, the circuit court in Carmichael ruled that BLNR’s holdover of 

the permits in 2014 violated HRS chapter 171. That ruling was appealed, and the instant case 

was “stayed pending the entry of final judgment on appeal in [Carmichael].” Dkt. 56 

 On March 3, 2022, the Hawai‘i Supreme Court issued a decision in Carmichael. 

Judgment on appeal was entered on March 20, 2023.  

 On October 13, 2023, Nā Moku filed its Motion for Ruling and Request for Alternative 

Relief, Dkt. 71, asking this court to: 

(1) Reverse BLNR’s December 11, 2015 decision reaffirming the holdover status of the 
RPs for calendar year 2016; 

(2) Determine that A&B had no right to take any water; 
(3) Enter an order in this case that caps the amount of water that can be taken from the 

East Maui streams at 31.5 MGD until a contested case hearing is held at which Nā 
Moku is allowed to participate. In other words, Nā Moku asks the court to take the 
diversion cap it ordered in Sierra Club v. BLNR, 1 CCV-22- 0001506) and order it in 
this case also; and 

(4) Allow Nā Moku to intervene in a contested case hearing the court already ordered in 
Sierra Club v. BLNR, 1 CCV-22-0001506 (which presumably will help set stream 
diversion limits for calendar year 2024). 
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On October 26, 2023, Appellee County of Maui Department of Water Supply filed its 

statement of no position. Dkt. 82. On October 27, 2023, BLNR and A&B/EMI filed their 

respective memoranda in opposition to the motion. Dkts. 84 & 89. On November 1, 2023, Nā 

Moku filed its reply brief.  

The hearing on the motion was held on November 6, 2023. Present at the hearing were 

Ashley K. Obrey for Nā Moku, Deputy Attorney General Miranda Steed for BLNR, Trisha Akagi 

and Mallory Martin for A&B/EMI, and Bradley Sova (via Zoom) for County of Maui Dept of 

Water Supply 

I. The Mootness Issue 

BLNR and A&B/EMI argue this entire case is moot because of the Carmichael decision. 

Due to time constraints, the court will not summarize all the arguments in the briefing on this 

motion. The main argument is that Carmichael’s invalidation of BLNR’s 2014 continuation of 

the hold-over RPs applies to all hold-over RPs, including BLNR’s 2015 continuation for calendar 

year 2016 (the focus of this case). It is not contested that the RPs for the instant case are invalid 

under the reasoning of Carmichael. However, additional grounds were argued in this case which 

were not argued in Carmichael. Despite these distinctions, BLNR and A&B/EMI argue that since 

holdover RPs are invalid, this entire case is moot because no exception to the mootness doctrine 

applies. The court respectfully disagrees and hereby holds that not all of Nā Moku’s arguments 

back in 2016 are moot simply because one ground for relief (the holdover RPs) was decided in 

Carmichael. The court’s reasons are as argued by Nā Moku– essentially that other bases for 

relief were not decided in Carmichael and these issues are capable of repetition while evading 

review, and therefore the public interest exception applies. See Dkt. 91 at 4-6. If the trial court 

too willingly finds cases moot, it is much more difficult for an appellate court to issue whatever 

decisions and guidance it thinks is appropriate. 

II. Nā Moku’s Request for Reversal of BLNR’s December 11, 2015 Decision 
Reaffirming the Holdover Status of the RPs for Calendar Year 2016 

 
This request is GRANTED for the following reasons which go beyond Carmichael, 

together with reasons stated in other parts of this ruling:  
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A. Nā Moku Was Improperly Denied Its Right to a Contested Case Hearing 

Back in 2016, Nā Moku argued it was improperly denied the right to a contested case 

hearing. The court first notes Judge Castagnetti ordered a contested case hearing back in 2016. 

See Dkt. 91, Exh. A. This court agrees for reasons including those stated in Nā Moku’s Reply 

Brief—that is that Nā Moku’s members asserted traditional and customary Native Hawaiian 

rights and practices, protected by Article XII, Section 7 of the Hawai‘i Constitution, which 

constitutes a proper interest for purposes of a due process analysis in determining whether a 

hearing was required, see Dkt. 91 at 2-3—and independently finds it was a violation not to allow 

a contested case hearing. Further to the mootness issue, this court has seen BLNR’s deny 

multiple requests for contested case hearings, so this issue is clearly capable of repetition. 

Review has also been evaded because BLNR has not been able to promptly hold a contested case 

hearing when ordered to. When we are dealing with one-year permits, this delay is a real 

problem, and it is now apparent to the court that what it once saw as moot is not moot. A clear 

issue exists where the permit “cannot stand” for lack of a contested case hearing. See Mauna Kea 

Anaina Hou v. Bd. of Land & Natural Res., 136 Hawai‘i 376, 363 P.3d 224 (2015)). Yet, BLNR 

argues the court exceeds its authority by stepping into the breach created when BLNR issues 

defective permits for lack of a contested case hearing, and then it takes BLNR substantial time to 

hold a contested case hearing, and by then the next year’s permits are due or overdue. The phrase 

that comes to mind is “justice delayed is justice denied,” and not “justice delayed is moot.” 

Bottom line: the denial of Nā Moku ’s request for a contested case hearing was a breach as 

claimed back in 2016, and it should be recognized in this case even if a contested case hearing 

for the calendar year 2016 can no longer be held. 

B. BLNR Failed to Make Findings 

Back in 2016, Nā Moku argued BLNR violated the Hawai‘i State Constitution and HRS 

§ 171-55. The basis was BLNR’s failure to make findings of fact or conclusions of law that the 

continuing diversions were in the best interests of the state due to BLNR’s lack of any 

meaningful review by allowing the permits to keep holding-over. The court agrees and so rules 

for the reasons stated in Nā Moku’s Reply Brief—that is, that “BLNR should have determined—

but did not—that the RPs were ‘in the best interests of the State’ before continuing them in 

2014.” Dkt. 91 at 3 (citing Carmichael, 150 Hawai‘i at 566, 506 P.3d at 230; see also id. at 564, 

506 P.3d at 228 (“Because the BLNR did not make factual findings or enter conclusions of law 
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positing that the permits served the State’s best interests, the BLNR failed to demonstrate that it 

properly exercised the discretion vested in it by the constitution and the statute.”)). This issue 

was a breach as claimed and it should be recognized in this case despite BLNR’s claim that it is 

moot because it no longer issues permits without meaningful review.  

C. BLNR Violated the Public Trust Doctrine 

Back in 2016, Nā Moku argued BLNR violated the public trust doctrine when it re-

affirmed the holdover status of the RPs. The gist of this argument was that private commercial 

use of public trust assets like stream water is not necessarily a protected use of trust assets. The 

court agrees and so rules for the reasons stated in Nā Moku ’s Reply Brief—that is, that BLNR 

failed to “take the initiative in considering, protecting, and advancing public rights in the 

resource at every stage of the planning and decision-making process[,]” as well as ignored the 

public trust doctrine mandates that BLNR “assure that the waters of our land are put to 

reasonable and beneficial uses” and “preserve the rights of present and future generations in the 

waters of the state.” Dkt. 91 at 3-4 (citing Kauai Springs v. Planning Comm’n, 133 Hawai‘i 141, 

172, 324 P.3d 951, 982 (2014); Carmichael, 150 Hawai‘i at 566 n.33, 506 P.3d at 230 n.33 

(noting that “private commercial use” is not “a protected public trust purpose.”)). This was a 

breach as claimed, and it should be recognized in this case. Further to the mootness argument, 

this issue not only could clearly arise in the future, it is currently arising regularly in the context 

of balancing the constitutional/public trust doctrine of Mahi Pono’s diversified farming 

operations on Maui, which also implicate Article XI, Section 3 of the Hawai‘i Constitution 

(conserve and protect agricultural lands and promote diversified agriculture). Time will tell if the 

issue is capable of repetition while evading review, but it is certainly possible.  

D. BLNR Failed to Identify Native Hawaiian Traditional and Customary  
Practices 

Back in 2016, Nā Moku argued BLNR breached its duty under Article XII, § 7 of the 

Hawai‘i Constitution and case law by making no effort to identify native Hawaiian practices 

impaired by the continuation of the RPs. The court agrees and finds and concludes that BLNR 

did not do so. Further to the mootness argument, this issue clearly can arise again and can evade 

review, such as if a Native Hawaiian rights organization is denied standing, but a decision on 

appeal will come too late to allow the relief sought. The importance of recognizing Native 
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Hawaiian rights to stream water should not be diluted by calling the issue moot. This was a 

breach as claimed and it should be recognized in this case. 

E. BLNR Violated HRS Chapter 205A 

Back in 2016, Nā Moku argued BLNR breached its duties under HRS chapter 205A by 

not considering the values set by the Legislature in chapter 205A. It is clear that BLNR has an 

affirmative duty to consider these issues and simply did not do so when it affirmed the hold-over 

status of the RPs for calendar year 2016 without meaningful review. This was a breach as 

claimed and it should be recognized in this case. 

In short, BLNR improperly authorized A&B to take water from the streams for 2016 

when it denied Nā Moku’s request for a contested case hearing, failed to make findings, breached 

its public trust duties, violated Article XII § 7, and violated HRS chapter 205A. 

III. Nā Moku’s Requests for Alternate Relief 

A. Nā Moku’s Request for Ruling that A&B/EMI “Had No Right to Take the Water”  

The court denies this request for a potentially dispositive ruling without prejudice. It is 

correct to say BLNR improperly authorized A&B to take water from the streams. But to the court 

that is not the same thing as saying A&B had no right to take the water. When A&B/EMI took 

the water, it was “authorized” by law to take the water because of BLNR’s permits. A finding 

that BLNR erred does not automatically mean A&B/EMI acted illegally. Nā Moku cites no 

persuasive legal authority that A&B/EMI as a matter of law had no right to take the water.  

B. Nā Moku’s Request for a Diversion Cap of 31.5 MGD  

This request is denied. The court concludes that its equitable powers under HRS § 604A-

2(b) do not give it the discretion to graft onto this case the 31.5 MGD cap ordered in Sierra Club 

v. BLNR, 1CCV-22-0001506. For the court’s reasons, see A&B/EMI’s memorandum in 

opposition to Nā Moku’s motion. See Dkt. 89 at 12-16 (sections 2, 3, and 4).  

C. Nā Moku’s Request to Intervene in Upcoming Contested Case Hearing Ordered 
by this Court in Sierra Club v. BLNR, 1CCV-22-0001506.  

The court denies this request. The contested case hearing ordered in Sierra Club v. BLNR, 

1CCV-22-0001506 is an entirely different proceeding covering multiple issues that were not part 

of the allegations in this case back in 2016. The court is not aware whether the request is ripe, 

e.g., (a) whether Nā Moku has requested its own contested case hearing to accompany the 
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contested case hearing Sierra Club obtained, or (b) whether Nā Moku asked to intervene in Sierra 

Club’s contested case hearing. The court concludes its equitable powers under HRS § 604A-2(b) 

do not give the court discretion to order intervention in an entirely different case under these 

circumstances. 

Dated: Honolulu, Hawai‘i, _______________________ 2023. 

______________________________________ 
JUDGE OF THE ABOVE-ENTITLED COURT 

APPROVED AS TO FORM: 

 /s/ Miranda C. Steed 
MIRANDA C. STEED, ESQ. 
Deputy Attorney General 
Attorney for BOARD OF LAND AND  
NATURAL RESOURCES, DEPARTMENT  
OF LAND AND NATURAL RESOURCES, and 
DAWN N.S. CHANG, in her official capacity as  
Chairperson of the Board of Land and Natural Resources 

/s/ Trisha H.S.T. Akagi 
TRISHA H.S.T. AKAGI, ESQ. 
MALLORY T. MARTIN, ESQ. 
Attorneys for ALEXANDER & BALDWIN, INC. and 
EAST MAUI IRRIGATION CO., LTD 

/s/ Mariana Löwy-Gerstmar 
MARIANA LÖWY-GERSTMAR, ESQ. 
Deputy Corporation Counsel 
Attorney for COUNTY OF MAUI  
DEPARTMENT OF WATER SUPPLY 

Nā Moku Aupuni O Ko‘olau Hui v. Board of Land and Natural Resources; Civil No. 16-1-0052-
01 JPC; Order Granting In Part and Denying In Part Appellant Nā Moku Aupuni O Ko‘olau 
Hui’s Motion for Ruling and Request for Alternative Relief  

January 2, 2024

Jeffrey.P.Crabtree
JPC Signature
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